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1 The American Traffic Safety Services As-
sociation’s (ATSSA) Quality Guidelines for 
Work Zone Traffic Control Devices uses 
photos and written descriptions to help judge 
when a traffic control device has outlived its 
usefulness. These guidelines are available for 
purchase from ATSSA through the following 
URL: http://www.atssa.com/store/ 
bclitemldetail.jsp?productId=1. Similar 
guidelines are available from various State 
highway agencies. The Illinois Department 
of Transportation ‘‘Quality Standards for 
Work Zone Traffic Control Devices’’ is avail-
able online at http://dot.state.il.us/workzone/ 
wztcd2004r.pdf. The Minnesota Department of 
Transportation ‘‘Quality Standards—Meth-
ods to determine whether the various traffic 
control devices are Acceptable, Marginal, or 
Unacceptable’’ is available online at http:// 
www.dot.state.mn.us/trafficeng/otepubl/ 
fieldmanual2007/FM–2007– 
QualityStandards.pdf. 

item provisions include, but are not 
limited to, the following: 

(1) Payment for work zone traffic 
control features and operations shall 
not be incidental to the contract, or in-
cluded in payment for other items of 
work not related to traffic control and 
safety; 

(2) As a minimum, separate pay 
items shall be provided for major cat-
egories of traffic control devices, safe-
ty features, and work zone safety ac-
tivities, including but not limited to 
positive protection devices, and uni-
formed law enforcement activities 
when funded through the project; 

(3) For method based specifications, 
the specifications and other PS&E doc-
uments should provide sufficient de-
tails such that the quantity and types 
of devices and the overall effort re-
quired to implement and maintain the 
TMP can be determined; 

(4) For method-based specifications, 
unit price pay items, lump sum pay 
items, or a combination thereof may be 
used; 

(5) Lump sum payment should be lim-
ited to items for which an estimate of 
the actual quantity required is pro-
vided in the PS&E or for items where 
the actual quantity required is depend-
ent upon the contractor’s choice of 
work scheduling and methodology; 

(6) For Lump Sum items, a contin-
gency provision should be included 
such that additional payment is pro-
vided if the quantity or nature of the 
required work changes, either an in-
crease or decrease, due to cir-
cumstances beyond the control of the 
contractor; 

(7) Unit price payment should be pro-
vided for those items over which the 
contractor has little or no control over 
the quantity, and no firm estimate of 
quantities is provided in the PS&Es, 
but over which the highway agency has 
control of the actual quantity to be re-
quired during the project; 

(8) Specifications should clearly indi-
cate how placement, movement/reloca-
tion, and maintenance of traffic con-
trol devices and safety features will be 
compensated; and 

(9) The specifications should include 
provisions to require and enforce con-
tractor compliance with the contract 
provisions relative to implementation 

and maintenance of the project TMP 
and related traffic control items. En-
forcement provisions may include rem-
edies such as liquidated damages, work 
suspensions, or withholding payment 
for noncompliance. 

§ 630.1110 Maintenance of temporary 
traffic control devices. 

To provide for the continued effec-
tiveness of temporary traffic control 
devices, each agency shall develop and 
implement quality guidelines to help 
maintain the quality and adequacy of 
the temporary traffic control devices 
for the duration of the project. Agen-
cies may choose to adopt existing qual-
ity guidelines such as those developed 
by the American Traffic Safety Serv-
ices Association (ATSSA) or other 
state highway agencies. 1 A level of in-
spection necessary to provide ongoing 
compliance with the quality guidelines 
shall be provided. 

PART 633—REQUIRED CONTRACT 
PROVISIONS 

Subpart A—Federal-Aid Construction Con-
tracts (Other Than Appalachian Con-
tracts) 

Sec. 
633.101 Purpose. 
633.102 Applicability. 
633.103 Regulatory authority. 
633.104 Availability. 
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Subpart B—Federal-Aid Contracts 
(Appalachian Contracts) 

633.201 Purpose. 
633.202 Definitions. 
633.203 Applicability of existing laws, regu-

lations, and directives. 
633.204 Fiscal allocation and obligations. 
633.205 Prefinancing. 
633.206 Project agreements. 
633.207 Construction labor and materials. 
633.208 Maintenance. 
633.209 Notices to prospective Federal-aid 

construction contractors. 
633.210 Termination of contract. 
633.211 Implementation of the Clean Air Act 

and the Federal Water Pollution Control 
Act. 

APPENDIX A TO SUBPART B OF PART 633— 
TYPES OF CONTRACTS TO WHICH THE CIVIL 
RIGHTS ACT OF 1964 IS APPLICABLE 

APPENDIX B TO SUBPART B OF PART 633—RE-
QUIRED CONTRACT PROVISIONS, APPA-
LACHIAN DEVELOPMENT HIGHWAY SYSTEM 
AND LOCAL ACCESS ROADS CONSTRUCTION 
CONTRACTS 

APPENDIX C TO SUBPART B OF PART 633—AD-
DITIONAL REQUIRED CONTRACT PROVI-
SIONS, APPALACHIAN DEVELOPMENT HIGH-
WAY SYSTEM AND LOCAL ACCESS ROADS 
CONTRACTS OTHER THAN CONSTRUCTION 
CONTRACTS 

APPENDIX D TO SUBPART B OF PART 633—FED-
ERAL-AID PROPOSAL NOTICES 

Subpart A—Federal-Aid Construc-
tion Contracts (Other Than 
Appalachian Contracts) 

AUTHORITY: 23 U.S.C. 114 and 315; 49 CFR 
1.48. 

SOURCE: 52 FR 36920, Oct. 2, 1987, unless 
otherwise noted. 

§ 633.101 Purpose. 

To prescribe for Federal-aid highway 
proposals and construction contracts 
the method for inclusion of required 
contract provisions of existing regula-
tions which cover employment, nonseg-
regated facilities, record of materials 
and supplies, subletting or assigning 
the contract, safety, false statements 
concerning highway projects, termi-
nation of a contract, and implementa-
tion of the Clean Air Act and the Fed-
eral Water Pollution Control Act, and 
other provisions as shall from time-to- 
time be required by law and regulation 
as conditions of Federal assistance. 

§ 633.102 Applicability. 

(a) The required contract provisions 
and the required proposal notices apply 
to all Federal-aid construction con-
tracts other than Appalachian con-
struction contracts. 

(b) Form FHWA–1273, ‘‘Required Con-
tract Provisions, Federal-aid Construc-
tion Contracts,’’ contains required con-
tract provisions and required proposal 
notices that are required by regula-
tions promulgated by the FHWA or 
other Federal agencies. The required 
contract provisions of Form FHWA– 
1273 shall be physically incorporated in 
each Federal-aid highway construction 
contract other than Appalachian con-
struction contracts (see § 633.104 for 
availability of form). 

(c) [Reserved] 
(d) The required contract provisions 

contained in Form FHWA–1273 shall 
apply to all work performed on the 
contract by the contractor’s own orga-
nization and to all work performed on 
the contract by piecework, station 
work, or by subcontract. 

(e) The contractor shall insert in 
each subcontract, except as excluded 
by law or regulation, the required con-
tract provisions contained in Form 
FHWA–1273 and further require their 
inclusion in any lower tier subcontract 
that may in turn be made. The re-
quired contract provisions of Form 
FHWA–1273 shall not be incorporated 
by reference in any case. The prime 
contractor shall be responsible for 
compliance by any subcontractor or 
lower tier subcontractor with the re-
quirements contained in the provisions 
of Form FHWA–1273. 

(f) The State highway agency (SHA) 
shall include the notices concerning 
certification of nonsegregated facilities 
and implementation of the Clean Air 
Act and Federal Water Pollution Con-
trol Act, pursuant to 40 CFR part 15, in 
all bidding proposals for Federal-aid 
highway construction projects. As the 
notices are reproduced in Form FHWA– 
1273, the SHA may include Form 
FHWA–1273 in its entirety to meet this 
requirement. 

[52 FR 36920, Oct. 2, 1987, as amended at 69 FR 
7118, Feb. 13, 2004] 
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§ 633.103 Regulatory authority. 
All required contract provisions con-

tained in Form FHWA–1273 are require-
ments of regulations promulgated by 
the FHWA or other Federal agencies. 
The authority for each provision will 
be cited in the text of Form FHWA– 
1273. 

§ 633.104 Availability. 
(a) Form FHWA–1273 will be main-

tained by the FHWA and as regulatory 
revisions occur, the form will be up-
dated. 

(b) Current copies of Form FHWA– 
1273, Required Contract Provisions, 
will be made available to the SHAs by 
the FHWA. 

Subpart B—Federal-Aid Contracts 
(Appalachian Contracts) 

AUTHORITY: 40 U.S.C. App. 201, 402; 23 U.S.C. 
315; 49 CFR 1.48(b)(35). 

SOURCE: 39 FR 35146, Sept. 30, 1974, unless 
otherwise noted. 

§ 633.201 Purpose. 
The purpose of the regulations in this 

subpart is to establish policies and out-
line procedures for administering 
projects and funds for the Appalachian 
Development Highway System and Ap-
palachian local access roads. 

§ 633.202 Definitions. 
(a) The word Commission means the 

Appalachian Regional Commission 
(ARC) established by the Appalachian 
Regional Development Act of 1965, as 
amended (Act). 

(b) The term division administrator’’ 
means the chief Federal Highway Ad-
ministration (FHWA) official assigned 
to conduct FHWA business in a par-
ticular State. 

[39 FR 35156, Sept. 30, 1974, as amended at 40 
FR 49084, Oct. 21, 1975; 41 FR 8769, Mar. 1, 
1976] 

§ 633.203 Applicability of existing laws, 
regulations, and directives. 

The provisions of title 23 U.S.C., that 
are applicable to the construction and 
maintenance of Federal-aid primary 
and secondary highways, and which the 
Secretary of Transportation deter-
mines are not inconsistent with the 

Act, shall apply, respectively, to the 
development highway system and the 
local access roads. In addition, the 
Regulations for the Administration of 
Federal-aid for Highways (title 23, Code 
of Federal Regulations) and directives 
implementing applicable provisions of 
title 23 U.S.C., where not inconsistent 
with the Act, shall be applicable to 
such projects. 

§ 633.204 Fiscal allocation and obliga-
tions. 

(a) Federal assistance to any project 
under the Act shall be as determined 
by the Commission, but in no event 
shall such Federal assistance exceed 70 
per centum of the cost of such a 
project. 

(b) The division administrator’s au-
thorization to proceed with the pro-
posed work shall establish obligation of 
Federal funds with regard to a par-
ticular project. 

[39 FR 35156, Sept. 30, 1974, as amended at 40 
FR 49084, Oct. 21, 1975; 41 FR 8769, Mar. 1, 
1976] 

§ 633.205 Prefinancing. 
(a) Under the provisions of subsection 

201(h) of the Act, projects located on 
the Appalachian Development Highway 
System including preliminary engi-
neering, right-of-way, and/or construc-
tion may be programed and advanced 
with interim State financing. 

(b) Program approvals, plans, speci-
fications, and estimates (PS&E) ap-
proval, authorizations to proceed, con-
currence in award of contracts, and all 
other notifications to the State of ad-
vancement of a project shall include 
the statement, ‘‘There is no commit-
ment or obligation on the part of the 
United States to provide funds for this 
highway improvement. However, this 
project is eligible for Federal reim-
bursement when sufficient funds are 
available from the amounts allocated 
by the Appalachian Regional Commis-
sion.’’ 

§ 633.206 Project agreements. 
(a) Project agreements executed for 

projects under the Appalachian pro-
gram shall contain the following para-
graphs: 

(1) ‘‘For projects constructed under 
section 201 of the Appalachian Regional 
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Development Act of 1965, as amended, 
the State highway department agrees 
to comply with all applicable provi-
sions of said Act, regulations issued 
thereunder, and policies and procedures 
promulgated by the Appalachian Re-
gional Commission, and the Federal 
Highway Administration. Inasmuch as 
a primary objective of the Appalachian 
Regional Development Act of 1965 is to 
provide employment, the State high-
way department further agrees that in 
addition to the other applicable provi-
sions of title 49, Code of Federal Regu-
lations, part 21, § 21.5(c)(1), and para-
graphs (2)(iii) and (2)(v) of appendix C 
thereof, shall be applicable to all em-
ployment practices in connection with 
this project, and to the State’s employ-
ment practices with respect to those 
employees connected with the Appa-
lachian Highway Program.’’ 

(2) ‘‘For projects constructed on a 
section of an Appalachian development 
route not already on the Federal-aid 
Primary System, the State highway 
department agrees to add the section 
to the Federal-aid Primary System 
prior to, or upon completion of, con-
struction accomplished with Appa-
lachian funds.’’ 

(b) For prefinanced projects, the fol-
lowing additional provision shall be in-
corporated into the project agreement: 
‘‘Project for Construction on the Appa-
lachian Development Highway System 
in Advance of the Appropriation of 
Funds. This project, to be constructed 
pursuant to subsection 201(h) of the Ap-
palachian Regional Development Act 
Amendments of 1967, will be con-
structed in accordance with all proce-
dures and requirements and standards 
applicable to projects on the Appa-
lachian Development Highway System 
financed with the aid of Appalachian 
funds. No obligation of Appalachian 
funds is created by this agreement, its 
purpose and intent being to provide 
that, upon application by the State 
highway department, and approval 
thereof by the Federal Highway Ad-
ministration, any Appalachian devel-
opment highway funds made available 
to the State by the Appalachian Re-
gional Commission subsequent to the 
date of this agreement may be used to 
reimburse the State for the Federal 

share of the cost of work done on the 
project.’’ 

§ 633.207 Construction labor and mate-
rials. 

(a) Construction and materials shall 
be in accordance with the State high-
way department standard construction 
specifications approved for use on Fed-
eral-aid primary projects and special 
provisions and supplemental specifica-
tions amendatory thereto approved for 
use on the specific projects. 

(b) The provisions of 23 U.S.C. 324 and 
of title VI of the Civil Rights Act of 
1964 (78 Stat. 252; 42 U.S.C. 2000d–2000d– 
4) and the implementing regulations in 
49 CFR part 21, including the provi-
sions of § 21.5(c)(1), and paragraphs 
(2)(iii) and (2)(v) of appendix C thereof 
relative to employment practices, shall 
be applicable to all types of contracts 
listed in appendix A. 

(c) The ‘‘Required Contract Provi-
sions, Appalachian Development High-
way System and Local Access Roads 
Construction Contracts,’’ Form PR– 
1316 (appendix B), shall be included in 
all construction contracts awarded 
under the Act. 

(d) The required contract provisions 
set forth in Form PR–1317 (appendix C) 
shall be included in all types of con-
tracts described in appendix A, other 
than construction contracts. 

(e) In the design and construction of 
highways and roads under the Act, the 
State may give special preference to 
the use of mineral resource materials 
native to the Appalachian region. The 
provisions of § 635.409 of this chapter 
shall not apply to projects under the 
Act to the extent such provisions are 
inconsistent with sections 201(d) and 
(e) of the Act. 

[39 FR 35146, Sept. 30, 1974, as amended at 40 
FR 49084, Oct. 21, 1975; 41 FR 36204, Aug. 27, 
1976] 

§ 633.208 Maintenance. 

Maintenance of all highway projects 
constructed under the Act, whether on 
the development system or local access 
roads, shall be the responsibility of the 
State. The State may arrange for 
maintenance of such roads or portions 
thereof, by agreement with a local gov-
ernmental unit. 
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§ 633.209 Notices to prospective Fed-
eral-aid construction contractors. 

The State highway department shall 
include the notices set forth in appen-
dix D in all future bidding proposals for 
Appalachian Development System and 
Appalachian local access roads con-
struction contracts. 

§ 633.210 Termination of contract. 
All contracts exceeding $2,500 shall 

contain suitable provisions for termi-
nation by the State, including the 
manner in which the termination will 
be effected and the basis for settle-
ment. In addition, such contracts shall 
describe conditions under which the 
contract may be terminated for default 
as well as conditions where the con-
tract may be terminated because of cir-
cumstances beyond the control of the 
contractor. 

§ 633.211 Implementation of the Clean 
Air Act and the Federal Water Pol-
lution Control Act. 

Pursuant to regulations of the Envi-
ronmental Protection Agency (40 CFR 
part 15) implementing requirements 
with respect to the Clean Air Act and 
the Federal Water Pollution Control 
Act are included in appendix B to this 
part. 

[40 FR 49084, Oct. 21, 1975] 

APPENDIX A TO SUBPART B OF PART 
633—TYPES OF CONTRACTS TO WHICH 
THE CIVIL RIGHTS ACT OF 1964 IS AP-
PLICABLE 

Section 324 of title 23 U.S.C., the Civil 
Rights Act of 1964, and the implementing 
regulations of the Department of Transpor-
tation (49 CFR part 21), including the provi-
sions of paragraphs (2)(iii) and (2)(v) of ap-
pendix C thereof relative to employment 
practices, are applicable to the following 
types of contracts awarded by State highway 
departments, contractors, and first tier sub-
contractors, including those who supply ma-
terials and lease equipment: 

1. Construction. 
2. Planning. 
3. Research. 
4. Highway Safety. 
5. Engineering. 
6. Property Management. 
7. Fee contracts and other commitments 

with persons for services incidental to the 
acquisition of right-of-way including, but 
not limited to: 

a. Advertising contracts. 

b. Agreements for economic studies. 
c. Contracts for surveys and plats. 
d. Contracts for abstracts of title certifi-

cates and title insurance. 
e. Contracts for appraisal services and ex-

pert witness fees. 
f. Contracts to negotiate for the acquisi-

tion of right-of-way. 
g. Contracts for disposal of improvements 

and property management services. 
h. Contracts for employment of fee attor-

neys for right-of-way procurement, or prepa-
ration and trial of condemnation cases. 

i. Contracts for escrow and closing serv-
ices. 

[40 FR 49084, Oct. 21, 1975] 

APPENDIX B TO SUBPART B OF PART 
633—REQUIRED CONTRACT PROVI-
SIONS, APPALACHIAN DEVELOPMENT 
HIGHWAY SYSTEM AND LOCAL AC-
CESS ROADS CONSTRUCTION CON-
TRACTS 
I. Application. 

II. Employment Preference. 
III. Equal Opportunity: Employment Practices. 
IV. Equal Opportunity: Selection of Subcontractors, Pro-

curement of Materials, and Leasing of Equipment. 
V. Nonsegregated Facilities. 
VI. Payment of Predetermined Minimum Wages. 

VII. Statements and Payrolls. 
VIII. Record of Materials, Supplies and Labor. 

IX. Subletting or Assigning the Contract. 
X. Safety: Accident Prevention. 
XI. False Statements Concerning Highway Projects. 

XII. Implementation of Clean Air Act and Federal Water 
Pollution Control Act. 

I. Application. 
1. These contract provisions shall apply to 

all work performed on the contract by the 
contractor with his own organization and 
with the assistance of workmen under his 
immediate superintendence and to all work 
performed on the contract by piecework, sta-
tion work, or by subcontract. 

2. Except as otherwise provided in sections 
II, III, and IV hereof, the contractor shall in-
sert in each of his subcontracts all of the 
stipulations contained in these Required 
Contract Provisions and also a clause requir-
ing his subcontractors to include these Re-
quired Contract Provisions in any lower tier 
subcontracts which they may enter into, to-
gether with a clause requiring the inclusion 
of these provisions in any further sub-
contracts that may in turn be made. The Re-
quired Contract Provisions shall in no in-
stance be incorporated by reference. 

3. A breach of any of the stipulations con-
tained in these Required Contract Provisions 
may be grounds for termination of the con-
tract. 

4. A breach of the following clauses may 
also be grounds for debarment as provided in 
29 CFR 5.6(b): 

Section 1, paragraph 2. 
Section VI, paragraphs 1, 2, 3, 5 and 8a. 
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Section VII, paragraphs 1, 5a, 5b and 5d. 

II. Employment preference. 
1. During the performance of this contract, 

the contractor undertaking to do work 
which is, or reasonably may be, done as on- 
site work, shall give preference to qualified 
persons who regularly reside in the labor 
area as designated by the United States De-
partment of Labor wherein the contract 
work is situated, or the subregion, or the Ap-
palachian counties of the State wherein the 
contract work is situated, except: 

a. To the extent that qualified persons reg-
ularly residing in the area are not available. 

b. For the reasonable needs of the con-
tractor to employ supervisory or specially 
experienced personnel necessary to assure an 
efficient execution of the contract work. 

c. For the obligation of the contractor to 
offer employment to present or former em-
ployees as the result of a lawful collective 
bargaining contract, provided that the num-
ber of nonresident persons employed under 
this subparagraph 1c shall not exceed 20 per-
cent of the total number of employees em-
ployed by the contractor on the contract 
work, except as provided in subparagraph 4 
below. 

2. The contractor shall place a job order 
with the State Employment Service indi-
cating (a) the classifications of laborers, me-
chanics and other employees he anticipates 
will be required to perform the contract 
work, (b) the number of employees required 
in each classification, (c) the date on which 
he estimates such employees will be re-
quired, and (d) any other pertinent informa-
tion required by the State Employment 
Service to complete the job order form. The 
job order may be placed with the State Em-
ployment Service in writing or by telephone. 
If during the course of the contract work, 
the information submitted by the contractor 
in the original job order is substantially 
modified, he shall promptly notify the State 
Employment Service. 

3. The contractor shall give full consider-
ation to all qualified job applicants referred 
to him by the State Employment Service. 
The contractor is not required to grant em-
ployment to any job applicants who, in his 
opinion, are not qualified to perform the 
classification of work required. 

4. If, within one week following the placing 
of a job order by the contractor with the 
State Employment Service, the State Em-
ployment Service is unable to refer any 
qualified job applicants to the contractor, or 
less than the number requested, the State 
Employment Service will forward a certifi-
cate to the contractor indicating the un-
availability of applicants. Such certificate 
shall be made a part of the contractor’s per-
manent project records. Upon receipt of this 
certificate, the contractor may employ per-
sons who do not normally reside in the labor 

area to fill the positions covered by the cer-
tificate, notwithstanding the provisions of 
subparagraph 1c above. 

5. The contractor shall include the provi-
sions of section II–1 through II–4 in every 
subcontract for work which is, or reasonably 
may be, done as on-site work. 

III. Equal opportunity: employment practices. 

During the performance of this contract, 
the contractor agrees as follows: 

a. The contractor will not discriminate 
against any employee or applicant for em-
ployment because of race, color, religion, 
sex, or national origin. The contractor will 
take affirmative action to ensure that appli-
cants are employed, and that employees are 
treated during employment without regard 
to their race, color, religion, sex, or national 
origin. Such action shall include, but not be 
limited to the following: Employment, up-
grading, demotion or transfer; recruitment 
or recruitment advertising; layoffs or termi-
nation; rates of pay or other forms of com-
pensation; and selection of training, includ-
ing apprenticeship. The contractor agrees to 
post in conspicuous places, available to em-
ployees and applicants for employment, no-
tices to be provided by the State highway de-
partment setting forth the provisions of this 
nondiscrimination clause. 

b. The contractor will, in all solicitations 
or advertisements for employees placed by or 
on behalf of the contractor, state that all 
qualified applicants will receive consider-
ation for employment without regard to 
race, color, religion, sex, or national origin. 

c. The contractor will send to each labor 
union or representative of workers with 
which he has a collective bargaining agree-
ment or other contract or understanding, a 
notice to be provided by the State highway 
department advising the said labor union or 
workers’ representative of the contractor’s 
commitments under this section III and shall 
post copies of the notice in conspicuous 
places available to employees and applicants 
for employment. 

d. The contractor will comply with all pro-
visions of Executive Order 11246 of Sep-
tember 24, 1965, and of the rules, regulations 
and relevant orders of the Secretary of 
Labor. 

e. The contractor will furnish all informa-
tion and reports required by Executive Order 
11246 of September 24, 1965, and by rules, reg-
ulations and orders of the Secretary of Labor 
or pursuant thereto, and will permit access 
to his books, records and accounts by the 
Federal Highway Administration and the 
Secretary of Labor for purposes of investiga-
tion to ascertain compliance with such rules, 
regulations and orders. 

f. In the event of the contractor’s non-
compliance with the nondiscrimination 
clauses of this contract or with any of the 
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said rules, regulations or orders, this con-
tract may be canceled, terminated or sus-
pended in whole or in part and the con-
tractor may be declared ineligible for further 
Government contracts or federally-assisted 
construction contracts in accordance with 
procedures authorized in Executive Order 
11246 of September 24, 1965, and such other 
sanctions may be imposed and remedies in-
voked as provided in Executive Order 11246 of 
September 24, 1965, or by rule, regulation or 
order of the Secretary of Labor, or as other-
wise provided by law. 

g. The contractor will include the provi-
sions of this section III in every subcontract 
or purchase order unless exempted by rules, 
regulations or orders of the Secretary of 
Labor issued pursuant to section 204 of Exec-
utive Order 11246 of September 24, 1965, so 
that such provisions will be binding upon 
each subcontractor or vendor. The con-
tractor will take such action with respect to 
any subcontract or purchase order as the 
State Highway Department or the Federal 
Highway Administration may direct as a 
means of enforcing such provisions including 
sanctions for noncompliance: Provided, how-
ever, That in the event a contractor becomes 
involved in, or is threatened with litigation 
with a subcontractor or vendor as a result of 
such direction by the Federal Highway Ad-
ministration, the contractor may request 
the United States to enter into such litiga-
tion to protect the interests of the United 
States. 

IV. Equal opportunity selection of subcontrac-
tors, procurement of materials, and leasing 
of equipment. 

During the performance of this contract, 
the contractor, for itself, its assignees and 
successors in interest (hereinafter referred 
to as the contractor), agrees as follows: 

1. Compliance with regulations. The con-
tractor shall comply with the provisions of 
23 U.S.C. 324 and with the regulations rel-
ative to nondiscrimination in Federally-as-
sisted programs of the Department of Trans-
portation (hereinafter, ‘‘DOT’’) title 49, Code 
of Federal Regulations, part 21, as they may 
be amended from time to time (hereinafter 
referred to as the Regulations), which are 
herein incorporated by reference and made a 
part of this contract. 

2. Nondiscrimination. The contractor, with 
regard to the work performed by it during 
the contract, shall not discriminate on the 
grounds of race, color, sex, or national origin 
in the selection and retention of subcontrac-
tors, including procurements of materials 
and leases of equipments. The contractor 
shall not participate either directly or indi-
rectly in the discrimination prohibited by 
section 21.5 of the Regulations, including em-
ployment practices. 

3. Solicitations for subcontracts including pro-
curement of materials and equipment. In all so-

licitations either by competitive bidding or 
negotiation made by the contractor for work 
to be performed under a subcontract, includ-
ing procurements of materials or leases of 
equipment, each potential subcontractor or 
supplier, shall be notified by the contractor 
of the contractor’s obligations under this 
contract and the Regulations relative to 
nondiscrimination on the grounds of race, 
color, sex, or national origin. 

4. Information and reports. The contractor 
shall provide all information and reports re-
quired by the Regulations, or directives 
issued pursuant thereto, and shall permit ac-
cess to its books, records, accounts, other 
sources of information, and its facilities as 
may be determined by the State highway de-
partment or the Federal Highway Adminis-
tration to be pertinent to ascertain compli-
ance with such Regulations, orders and in-
structions. Where any information required 
of a contractor is in the exclusive possession 
of another who fails or refuses to furnish this 
information, the contractor shall so certify 
to the State highway department, or the 
Federal Highway Administration, as appro-
priate, and shall set forth what efforts it has 
made to obtain the information. 

5. Sanctions for noncompliance. In the event 
of the contractor’s noncompliance with the 
nondiscrimination provisions of this con-
tract, the State highway department shall 
impose such contract sanctions as it or the 
Federal Highway Administration may deter-
mine to be appropriate, including, but not 
limited to: 

a. Withholding of payments to the con-
tractor under the contract until the con-
tractor complies, and/or 

b. Cancellation, termination or suspension 
of the contract, in whole or in part. 

6. Incorporation of provisions. The con-
tractor will include the provisions of para-
graphs (1) through (6) in every subcontract, 
including procurements of materials and 
leases of equipment, unless exempt by the 
Regulations, or directives issued pursuant 
thereto. The contractor shall take such ac-
tion with respect to any subcontract or pro-
curement, as the State highway department 
or the Federal Highway Administration may 
direct as a means of enforcing such provi-
sions including sanctions for noncompliance: 
Provided, however, That, in the event a con-
tractor becomes involved in, or is threatened 
with, litigation with a subcontractor or sup-
plier, as a result of such direction, the con-
tractor may request the State to enter into 
such litigation to protect the interests of the 
State, and, in addition, the contractor may 
request the United States to enter into such 
litigation to protect the interests of the 
United States. 

V. Nonsegregated facilities. 

(Applicable to Federal-aid construction 
contracts and related subcontracts exceeding 
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$10,000 which are not exempt from the Equal 
Opportunity clause.) 

By submission of this bid, the execution of 
this contract or subcontract, or the con-
summation of this material supply agree-
ment, as appropriate, the bidder, Federal-aid 
construction contractor, subcontractor, or 
material supplier, as appropriate, certifies 
that he does not maintain or provide for his 
employees any segregated facilities at any of 
his establishments, and that he does not per-
mit his employees to perform their services 
at any location, under his control, where 
segregated facilities are maintained. He cer-
tifies further that he will not maintain or 
provide for his employees any segregated fa-
cilities at any of his establishments, and 
that he will not permit his employees to per-
form their services at any location, under his 
control, where segregated facilities are 
maintained. He agrees that a breach of this 
certification is a violation of the Equal Op-
portunity clause in this contract. As used in 
this certification, the term segregated facili-
ties means any waiting rooms, work areas, 
restrooms and washrooms, restaurants and 
other eating areas, timeclocks, locker rooms 
and other storage or dressing areas, parking 
lots, drinking fountains, recreation or enter-
tainment areas, transportation, and housing 
facilities provided for employees which are 
segregated by explicit directive or are in fact 
segregated on the basis of race, creed, color, 
or national origin, because of habit, local 
custom, or otherwise. He agrees that (except 
where he has obtained identical certifi-
cations from proposed subcontractors and 
material suppliers for specific time periods), 
he will obtain identical certifications from 
proposed subcontractors or material sup-
pliers prior to the award of subcontracts or 
the consummation of material supply agree-
ments, exceeding $10,000 which are not ex-
empt from the provisions of the Equal Oppor-
tunity clause, and that he will retain such 
certification in his files. 

VI. Payment of predetermined minimum wages. 

1. General. All mechanics and laborers em-
ployed or working upon the site of the work 
will be paid unconditionally and not less 
than once a week, and without subsequent 
deduction or rebate on any account, except 
such payroll deductions as are permitted by 
regulations issued by the Secretary of Labor 
under the Copeland Act (29 CFR part 3), the 
full amounts due at time of payment com-
puted at wage rates not less than those con-
tained in the wage determination decision of 
the Secretary of Labor which is attached 
hereto and made a part thereof, regardless of 
any contractual relationship which may be 
alleged to exist between the contractor and 
such laborers and mechanics; and the wage 
determination decision shall be posted by 
the contractor at the site of the work in a 
prominent place where it can be easily seen 

by the workers. For the purpose of this 
clause, contributions made or costs reason-
ably anticipated under section 1(b)(2) of the 
Davis-Bacon Act on behalf of laborers or me-
chanics are considered wages paid to such la-
borers or mechanics, subject to the provi-
sions of section VI, paragraph 3b, hereof. 
Also for the purpose of this clause, regular 
contributions made or costs incurred for 
more than a weekly period under plans, 
funds, or programs, but covering the par-
ticular weekly period, are deemed to be con-
structively made or incurred during such 
weekly period. 

2. Classifications—a. The State highway de-
partment contracting officer shall require 
that any class of laborers or mechanics 
which is not listed in the wage determina-
tion and which is to be employed under the 
contract, shall be classified or reclassified 
conformably to the wage determination, and 
a report of the action taken shall be sent by 
the State highway department contracting 
officer to the Secretary of Labor. 

b. In the event the interested parties can-
not agree on the proper classification or re-
classification of a particular class of laborers 
and mechanics to be used, the question ac-
companied by the recommendation of the 
State highway department contracting offi-
cer shall be referred to the Secretary for 
final determination. 

3. Payment of fringe benefits—a. The State 
highway department contracting officer 
shall require, whenever the minimum wage 
rate prescribed in the contract for a class of 
laborers or mechanics includes a fringe ben-
efit which is not expressed as an hourly wage 
rate and the contractor is obligated to pay a 
cash equivalent of such a fringe benefit, an 
hourly cash equivalent thereof to be estab-
lished. In the event the interested parties 
cannot agree upon a cash equivalent of the 
fringe benefits, the question, accompanied 
by the recommendation of the contracting 
officer, shall be referred to the Secretary of 
Labor for determination. 

b. If the contractor does not make pay-
ments to a trustee or other third person, he 
may consider as part of the wage of any la-
borer or mechanic the amount of any costs 
reasonably anticipated in providing benefits 
under a plan or program of a type expressly 
listed in the wage determination decision of 
the Secretary of Labor which is part of this 
contract: Provided, however, The Secretary of 
Labor has found, upon the written request of 
the contractor, that the applicable standards 
of the Davis-Bacon Act have been met. The 
Secretary of Labor may require the con-
tractor to set aside in a separate account as-
sets for the meeting of obligations under the 
plan or program. 

4. Payment of excess wages. While the wage 
rates shown are the minimum rates required 
by the contract to be paid during its life, 
this is not a representation that labor can be 
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obtained at these rates. No increase in the 
contract price shall be allowed or authorized 
on account of the payment of wage rates in 
excess of those listed herein. 

5. Apprentices and trainees (Programs of De-
partment of Labor). a. Apprentices will be per-
mitted to work at less than the predeter-
mined rate for the work they performed 
when they are employed and individually 
registered in a bona fide apprenticeship pro-
gram registered with the U.S. Department of 
Labor, Manpower Administration, Bureau of 
Apprenticeship and Training, or with a State 
Apprenticeship Agency recognized by the Bu-
reau, or if a person is employed in his first 90 
days of probationary employment as an ap-
prentice in such an apprenticeship program, 
who is not individually registered in the pro-
gram, but who has been certified by the Bu-
reau of Apprenticeship and Training or a 
State Apprenticeship Agency (where appro-
priate) to be eligible for probationary em-
ployment as an apprentice. The allowable 
ratio of apprentices to journeymen in any 
craft classification shall not be greater than 
the ratio permitted to the contractor as to 
his entire work force under the registered 
program. Any employee listed on a payroll 
at an apprentice wage rate, who is not a 
trainee as defined in 29 CFR 5.2(c)(2) or is not 
registered or otherwise employed as stated 
above, shall be paid the wage rate deter-
mined by the Secretary of Labor for the clas-
sification of work he actually performed. 
The contractor or subcontractor will be re-
quired to furnish to the State highway de-
partment or to a representative of the Wage- 
Hour Division of the U.S. Department of 
Labor written evidence of the registration of 
his program and apprentices as well as the 
appropriate ratios and wage rates (expressed 
in percentages of the journeyman hourly 
rates), for the area of construction prior to 
using any apprentices on the contract work. 
The wage rate paid apprentices shall be not 
less than the appropriate percentage of the 
journeyman’s rate contained in the applica-
ble wage determination. 

b. Trainees, except as provided in 29 CFR 
5.15, will not be permitted to work at less 
than the predetermined rate for the work 
performed unless they are employed pursu-
ant to and individually registered in a pro-
gram which has received prior approval, evi-
denced by formal certification, by the U.S. 
Department of Labor, Manpower Administra-
tion, Bureau of Apprenticeship and Training. 
The ratio of trainees to journeymen shall 
not be greater than permitted under the plan 
approved by the Bureau of Apprenticeship 
and Training. Every trainee must be paid at 
not less than the rate specified in the ap-
proved program for his level of progress. Any 
employee listed on the payroll at a trainee 
rate who is not registered and participating 
in a training plan approved by the Bureau of 
Apprenticeship and Training shall be paid 

not less than the wage rate determined by 
the Secretary of Labor for the classification 
of work he actually performed. The con-
tractor or subcontractor will be required to 
furnish the State highway department or a 
representative of the Wage-Hour Division of 
the U.S. Department of Labor written evi-
dence of the certification of his program, the 
registration of the trainees, and the ratios 
and wage rates prescribed in that program. 
In the event the Bureau of Apprenticeship 
and Training withdraws approval of a train-
ing program, the contractor will no longer be 
permitted to utilize trainees at less than the 
applicable predetermined rate for the work 
performed until an acceptable program is ap-
proved. 

c. The utilization of apprentices, trainees 
and journeymen shall be in conformity with 
the equal employment opportunity require-
ments of Executive Order 11246, as amended, 
and 29 CFR part 30. 

6. Apprentices and trainees (Programs of De-
partment of Transportation). Apprentices and 
trainees working under apprenticeship and 
skill training programs which have been cer-
tified by the Secretary of Transportation as 
promoting equal opportunity in connection 
with Federal-aid highway construction pro-
grams are not subject to the requirements of 
section VI, paragraph 5 above. The straight 
time hourly wage rates for apprentices and 
trainees under such programs will be estab-
lished by the particular programs. 

7. Withholding for unpaid wages. The State 
highway department contracting officer may 
withhold or cause to be withheld from the 
contractor so much of the accrued payments 
or advances as may be considered necessary 
to pay laborers, mechanics, (including ap-
prentices and trainees) watchmen, or guards 
employed by the contractor or any subcon-
tractor on the work the full amount of wages 
required by the contract. In the event of fail-
ure to pay any laborer, mechanic, (including 
apprentices and trainees) watchman or guard 
employed or working on the site of the work, 
all or part of the wages required by the con-
tract, the State highway department con-
tracting officer may, after written notice to 
the contractor, take such action as may be 
necessary to cause the suspension of any fur-
ther payment, advance, or guarantee of 
funds until such violations have ceased. 

8. Overtime requirements. a. No contractor or 
subcontractor contracting for any part of 
the contract work which may require or in-
volve the employment of laborers, mechan-
ics, watchmen or guards (including appren-
tices and trainees described in paragraphs 5 
and 6 above) shall require or permit any la-
borer, mechanic, watchman or guard in any 
workweek in which he is employed on such 
work, to work in excess of eight hours in any 
calendar day or in excess of forty hours in 
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such workweek unless such laborer, me-
chanic, watchman or guard receives com-
pensation at a rate not less than one and 
one-half times his basic rate of pay for all 
hours worked in excess of eight hours in any 
calendar day or in excess of forty hours in 
such workweek, as the case may be. 

b. In the event of any violation of para-
graph 8a, the contractor and any subcon-
tractor responsible therefor shall be liable to 
any affected employee for his unpaid wages. 
In addition, such contractor and subcon-
tractor shall be liable to the United States 
for liquidated damages. Such liquidated 
damages shall be computed with respect to 
each individual laborer, mechanic, watch-
man or guard employed in violation of para-
graph 8a, in the sum of $10 for each calendar 
day on which such employee was required or 
permitted to work in excess of eight hours or 
in excess of the standard workweek of forty 
hours without payment of the overtime 
wages required by paragraph 8a. 

c. The State highway department con-
tracting officer may withhold or cause to be 
withheld, from any moneys payable on ac-
count of work performed by the contractor 
or subcontractor, such sums as may adminis-
tratively be determined to be necessary to 
satisfy any liabilities of such contractor or 
subcontractor for liquidated damages as pro-
vided in paragraph 8b. 

VII. Statements and payrolls. 

1. Compliance with Copeland Regulations (29 
CFR part 3). The contractor shall comply 
with the Copeland Regulations (29 CFR part 
3) of the Secretary of Labor which are herein 
incorporated by reference. 

2. Weekly statement. Each contractor or 
subcontractor shall furnish each week a 
statement to the State highway department 
resident engineer with respect to the wages 
paid each of its employees, including appren-
tices and trainees described in section VI, 
paragraphs 5 and 6, and watchmen and 
guards on work covered by the Copeland 
Regulations during the preceding weekly 
payroll period. The statement shall be exe-
cuted by the contractor or subcontractor or 
by an authorized officer or employee of the 
contractor or subcontractor who supervises 
the payment of wages. Contractors and sub-
contractors must use the certification set 
forth on U.S. Department of Labor Form 
WH–348, or the same certification appearing 
on the reverse of Optional U.S. Department 
of Labor Form WH–347, or on any form with 
identical wording. 

3. Final labor summary. The contractor and 
each subcontractor shall furnish, upon the 
completion of the contract, a summary of all 
employment, indicating for the completed 
project the total hours worked and the total 
amount earned. This data shall be submitted 
to the State highway department resident 
engineer on Form PR–47 together with the 

data required in section VIII, hereof, relative 
to materials and supplies. 

4. Final certificate. Upon completion of the 
contract, the contractor shall submit to the 
State highway department contracting offi-
cer, for transmission to the Federal Highway 
Administration with the voucher for final 
payment for any work performed under the 
contract, a certificate concerning wages and 
classifications for laborers, mechanics, 
watchmen and guards employed on the 
project, in the following form: 

* * * * * 

The undersigned, contractor on 

(Project No.) 

hereby certifies that all laborers, mechanics, 
apprentices, trainees, watchmen and guards 
employed by him or by any subcontractor 
performing work under the contract on the 
project have been paid wages at rates not 
less than those required by the contract pro-
visions, and that the work performed by each 
such laborer, mechanic, apprentice or train-
ee conformed to the classifications set forth 
in the contract or training program provi-
sions applicable to the wage rate paid. 

Signature and title lllllllllllll

* * * * * 

5. Payrolls and payroll records—a. Payrolls 
and basic records relating thereto will be 
maintained during the course of the work 
and preserved for a period of three years 
thereafter for all laborers, mechanics, ap-
prentices, trainees, watchmen and guards 
working at the site of the work. 

b. The payroll records shall contain the 
name, social security number and address of 
each such employee, his correct classifica-
tion, rates of pay (including rates of con-
tributions or costs anticipated of the types 
described in section 1(b)(2) of the Davis- 
Bacon Act), daily and weekly number of 
hours worked, deductions made and actual 
wages paid. Whenever the Secretary of 
Labor, pursuant to section VI, paragraph 
3.b., has found that the wages of any laborer 
or mechanic include the amount of any costs 
reasonably anticipated in providing benefits 
under a plan or program described in section 
I(b)(2)(B) of the Davis-Bacon Act, the con-
tractor shall maintain records which show 
that the commitment to provide such bene-
fits is enforceable, that the plan or program 
is financially responsible, and that the plan 
or program has been communicated in writ-
ing to the laborers or mechanics affected, 
and records which show the costs anticipated 
or the actual cost incurred in providing such 
benefits. 

c. The payrolls shall contain the following 
information: 
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1. The employee’s full name, address and 
social security number and a notation indi-
cating whether the employee does, or does 
not, normally reside in the labor area as de-
fined in section II, paragraph 1.a. (The em-
ployee’s full name and social security num-
ber need only appear on the first payroll on 
which his name appears. The employee’s ad-
dress need only be shown on the first sub-
mitted payroll on which the employee’s 
name appears, unless a change of address ne-
cessitates a submittal to reflect the new ad-
dress.) 

2. The employee’s classification. 
3. Entries indicating the employee’s basic 

hourly wage rate and, where applicable, the 
overtime hourly wage rate. The payroll 
should indicate separately the amounts of 
employee and employer contributions to 
fringe benefits funds and/or programs. Any 
fringe benefits paid to the employee in cash 
must be indicated. There is no prescribed or 
mandatory form for showing the above infor-
mation on payrolls. 

4. The employee’s daily and weekly hours 
worked in each classification, including ac-
tual overtime hours worked (not adjusted). 

5. The itemized deductions made and 
6. The net wages paid. 
d. The contractor will submit weekly a 

copy of all payrolls to the State highway de-
partment resident engineer. The copy shall 
be accompanied by a statement signed by the 
employer or his agent indicating that the 
payrolls are correct and complete, that the 
wage rates contained therein are not less 
than those determined by the Secretary of 
Labor and the classifications set forth for 
each laborer or mechanic conform with the 
work he performed. Submission of a weekly 
statement which is required under this con-
tract by section VII, paragraph 2, and the 
Copeland Regulations of the Secretary of 
Labor (29 CFR part 3) and the filing with the 
initial payroll or any subsequent payroll of a 
copy of any findings by the Secretary of 
Labor pursuant to section VI, paragraph 3b, 
shall satisfy this requirement. The prime 
contractor shall be responsible for the sub-
mission of copies of payrolls of all sub-
contractors. The contractor will make the 
records required under the labor standards 
clauses of the contract available for inspec-
tion by authorized representatives of the 
State highway department, the Federal 
Highway Administration and the Depart-
ment of Labor, and will permit such rep-
resentatives to interview employees during 
working hours on the job. 

e. The wages of labor shall be paid in legal 
tender of the United States, except that this 
condition will be considered satisfied if pay-
ment is made by negotiable check, on a sol-
vent bank, which may be cashed readily by 
the employee in the local community for the 
full amount, without discount or collection 
charges of any kind. Where checks are used 

for payment, the contractor shall make all 
necessary arrangements for them to be 
cashed and shall given information regarding 
such arrangements. 

f. No fee of any kind shall be asked or ac-
cepted by the contractor or any of his agents 
from any person as a condition of employ-
ment on the project. 

g. No laborers shall be charged for any 
tools used in performing their respective du-
ties except for reasonably avoidable loss or 
damage thereto. 

h. Every employee on the work covered by 
this contract shall be permitted to lodge, 
board and trade where and with whom he 
elects and neither the contractor nor his 
agents, nor his employees shall, directly or 
indirectly, require as a condition of employ-
ment that an employee shall lodge, board or 
trade at a particular place or with a par-
ticular person. 

i. No charge shall be made for any trans-
portation furnished by the contractor, or his 
agents, to any person employed on the work. 

j. No individual shall be employed as a la-
borer or mechanic on this contract except on 
a wage basis, but this shall not be construed 
to prohibit the rental of teams, trucks, or 
other equipment from individuals. 

VIII. Record of materials, supplies and labor. 

1. The contractor shall maintain a record 
of the total cost of all materials and supplies 
purchased for and incorporated in the work, 
and also of the quantities of those specific 
materials and supplies listed on Form PR–47 
and in the units shown. Upon completion of 
the contract, this record, together with the 
final labor summary required in section VII, 
paragraph 3, hereof, shall be transmitted to 
the State highway department resident engi-
neer for the project on Form PR–47 in ac-
cordance with instructions attached thereto, 
which will be furnished for this purpose upon 
request. The quantities for the listed items 
shall be reported separately for roadway and 
for structures over 20 feet long as measured 
along the centerline of the roadway. 

2. The contractor shall become familiar 
with the list of specific materials and sup-
plies contained in Form PR–47 prior to the 
commencement of work under this contract. 
Any additional materials information re-
quired will be solicited through revisions of 
Form PR–47 with attendant explanations. 

3. Where subcontracts are involved the 
contractor shall submit either a single re-
port covering work both by himself and all 
his subcontractors, or he may submit sepa-
rate reports for himself and for each of his 
subcontractors. 

IX. Subletting or assigning the contract. 

1. The contractor shall perform with his 
own organization contract work amounting 
to not less than 50 percent of the original 
total contract price, except that any items 
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designated by the State as Specialty Items 
may be performed by subcontract and the 
amount of any such Specialty Items so per-
formed may be deducted from the original 
total contract price before computing the 
amount of work required to be performed by 
the contractor with his own organization. 

a. His own organization shall be construed 
to include only workmen employed and paid 
directly by the prime contractor and equip-
ment owned or rented by him, with or with-
out operators. 

b. Specialty items shall be construed to be 
limited to work that requires highly special-
ized knowledge, craftsmanship or equipment 
not ordinarily available in contracting orga-
nizations qualified to bid on the contract as 
a whole and in general are to be limited to 
minor components of the overall contract. 

2. In addition to the 50 percent require-
ments set forth in paragraph 1 above, the 
contractor shall furnish (a) a competent su-
perintendent or foreman who is employed by 
him, who has full authority to direct per-
formance of the work in accordance with the 
contract requirements, and who is in charge 
of all construction operations (regardless of 
who performs the work), and (b) such other 
of his own organizational capability and re-
sponsibility (supervision, management, and 
engineering services) as the State highway 
department contracting officer determines is 
necessary to assure the performance of the 
contract. 

3. The contract amount upon which the 50 
percent requirement set forth in paragraph 1 
is computed includes the cost of materials 
and manufactured products which are to be 
purchased or produced by the contractor 
under the contract provisions. 

4. Any items that have been selected as 
Specialty Items for the contract are listed as 
such in the Special Provisions, bid schedule, 
or elsewhere in the contract documents. 

5. No portion of the contract shall be sub-
let, assigned or otherwise disposed of except 
with the written consent of the State high-
way department contracting officer, or his 
authorized representative, and such consent 
when given shall not be construed to relieve 
the contractor of any responsibility for the 
fulfillment of the contract. Request for per-
mission to sublet, assign or otherwise dis-
pose of any portion of the contract shall be 
in writing and accompanied by (a) a showing 
that the organization which will perform the 
work is particularly experienced and 
equipped for such work, and (b) an assurance 
by the contractor that the labor standards 
provisions set forth in thiscontract shall 
apply to labor performed on all work encom-
passed by the request. 

X. Safety: Accident prevention. 

In the performance of this contract, the 
contractor shall comply with all applicable 
Federal, State and local laws governing safe-

ty, health and sanitation. The contractor 
shall provide all safeguards, safety devices 
and protective equipment and take any other 
needed actions, on his own responsibility, or 
as the State highway department con-
tracting officer may determine, reasonably 
necessary to protect the life and health of 
employees on the job and the safety of the 
public and to protect property in connection 
with the performance of the work covered by 
the contract. 

It is a condition of this contract, and shall 
be made a condition of each subcontract en-
tered into pursuant to this contract, that the 
contractor and any subcontractor shall not 
require any laborer or mechanic employed in 
performance of the contract to work in sur-
roundings or under working conditions 
which are unsanitary, hazardous, or dan-
gerous to his health or safety, as determined 
under construction safety and health stand-
ards (title 29, Code of Federal Regulations, 
part 1926, formerly part 1518, as revised from 
time to time), promulgated by the United 
States Secretary of Labor, in accordance 
with section 107 of the Contract Work Hours 
and Safety Standards Act (83 Stat. 96). 

XI. False statements concerning highway 
projects. 

In order to assure high quality and durable 
construction in conformity with approved 
plans and specifications and a high degree of 
reliability on statements and representa-
tions made by engineers, contractors, sup-
pliers, and workers on Federal-aid highway 
projects, it is essential that all persons con-
cerned with the project perform their func-
tions as carefully, thoroughly and honestly 
as possible. Willfull falsification, distortion, 
or misrepresentation with respect to any 
facts related to the project is a violation of 
Federal law. To prevent any misunder-
standing regarding the seriousness of these 
and similar acts, the following notice shall 
be posted on each Federal-aid highway 
project in one or more places where it is 
readily available to all personnel concerned 
with the project: 

* * * * * 

NOTICE TO ALL PERSONNEL ENGAGED ON 
FEDERAL-AID HIGHWAY PROJECTS 

Title 18 U.S.C., section 1020, reads as fol-
lows: 

‘‘Whoever, being an officer, agent, or em-
ployee of the United States, or of any State 
or Territory, or whoever, whether a person, 
association, firm, or corporation, knowingly 
makes any false statement, false representa-
tion, or false report as to the character, 
quality, quantity, or cost of the material 
used or to be used, or the quantity or quality 
of the work performed or to be performed or 
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the costs thereof in connection with the sub-
mission of plans, maps, specifications, con-
tracts, or costs of construction of any high-
way or related project submitted for ap-
proval to the Secretary of Transportation; or 

‘‘Whoever knowingly makes any false 
statement, false representation, false report, 
or false claim with respect to the character, 
quality, quantity, or cost of any work per-
formed or to be performed, or materials fur-
nished or to be furnished, in connection with 
the construction of any highway or related 
project approved by the Secretary of Trans-
portation; or 

‘‘Whoever knowingly makes any false 
statement or false representation as to a ma-
terial fact in any statement, certificate, or 
report submitted pursuant to provisions of 
the Federal-Aid Road Act approved July 1, 
1916 (39 Stat. 355), as amended and supple-
mented; 

‘‘Shall be fined not more than $10,000 or 
imprisoned not more than five years, or 
both.’’ 

XII. Implementation of Clean Air Act and Fed-
eral Water Pollution Control Act (applicable 
to contracts and subcontracts which exceed 
$100,000). 

1. The contractor stipulates that any facil-
ity to be utilized in the performance of this 
contract, unless such contract is exempt 
under the Clean Air Act, as amended (42 
U.S.C. 1857 et seq., as amended by Pub. L. 91– 
604), and under the Federal Water Pollution 
Control Act, as amended (33 U.S.C. 1251 et 
seq., as amended by Pub. L. 92–500), Execu-
tive Order 11738, and regulations in imple-
mentation thereof (40 CFR part 15), is listed 
not on the date of contract award, on the 
U.S. Environmental Protection Agency 
(EPA) List of Violating Facilities Pursuant 
to 40 CFR part 15.20. 

2. The contractor agrees to comply with all 
the requirements of section 114 of the Clean 
Air Act and section 308 of the Federal Water 
Pollution Control Act and all regulations 
and guidelines listed thereunder. 

3. The contractor shall promptly notify the 
State highway department of the receipt of 
any communication from the Director, Of-
fice of Federal Activities, EPA, indicating 
that a facility to be utilized for the contract 
is under consideration to be listed on the 
EPA List of Violating Facilities. 

4. The contractor agrees to include or 
cause to be included the requirements of sub-
paragraphs 1 through 4 of this paragraph XII 
in every subcontract which exceeds $100,000, 
and further agrees to take such action as 
Government may direct as a means of en-
forcing such requirements. 

[40 FR 49084, Oct. 21, 1975] 

APPENDIX C TO SUBPART B OF PART 
633—ADDITIONAL REQUIRED CON-
TRACT PROVISIONS, APPALACHIAN 
DEVELOPMENT HIGHWAY SYSTEM 
AND LOCAL ACCESS ROADS CON-
TRACTS OTHER THAN CONSTRUCTION 
CONTRACTS 

EQUAL OPPORTUNITY: EMPLOYMENT PRACTICES 
AND SELECTION OF SUBCONTRACTORS, SUP-
PLIERS OF MATERIALS, AND LESSORS OF 
EQUIPMENT 

During the performance of this contract, 
the contractor agrees as follows: 

1. Compliance with regulations. 
The contractor will comply with the provi-

sions of 23 U.S.C. 324 and with the Regula-
tions of the Department of Transportation 
relative to nondiscrimination in Federally- 
assisted programs of the Department of 
Transportation (Title 49, Code of Federal 
Regulations, part 21, hereinafter referred to 
as the regulations), which are herein incor-
porated by reference and made a part of this 
contract. 

2. Employment practices 
a. The contractor will not discriminate 

against any employee or applicant for em-
ployment because of race, color, sex, or na-
tional origin. The contractor will take af-
firmative action to ensure that applicants 
are employed, and that employees are treat-
ed during employment without regard to 
their race, color, sex, or national origin. 
Such action shall include, but not be limited 
to the following: recruitment or recruitment 
advertising, hiring, firing, upgrading, pro-
motion, demotion, transfer, layoff, termi-
nation, rates of pay or other forms of com-
pensation or benefits, selection for training 
or apprenticeship, use of facilities and treat-
ment of employees. The contractor agrees to 
post in conspicuous places, available to em-
ployees and applicants for employment, no-
tices setting forth the provisions of this em-
ployment practices clause. 

b. The contractor will, in all solicitations 
or advertisements for employees placed by or 
on behalf of the contractor, state that all 
qualified applicants will receive consider-
ation for employment without regard to 
race, color, sex, or national origin. 

c. The contractor will send to each labor 
union or representative of workers with 
which he has a collective bargaining agree-
ment or other contract or understanding, a 
notice advising the said labor union or work-
ers representative of the contractor’s com-
mitments under the employment practices 
provision, and shall post copies of the notice 
in conspicuous places available to employees 
and applicants for employment. 

3. Selection of subcontractors, procurement of 
materials and leasing of equipment. 
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a. The contractor, with regard to the work 
performed by him after award and prior to 
completion of the contract work, will not 
discriminate on the ground of race, color, 
sex, or national origin in the selection and 
retention of subcontractors, including pro-
curements of materials and leases of equip-
ment. The contractor will not participate ei-
ther directly or indirectly in the discrimina-
tion prohibited by Section 21.5 of the Regula-
tions. 

b. In all solicitations either by competitive 
bidding or negotiation made by the con-
tractor for work to be performed under a 
subcontract, including procurements of ma-
terials or leases of equipment, each potential 
subcontractor, supplier, or lessor shall be no-
tified by the contractor of the contractor’s 
obligations under this contract and the Reg-
ulations relative to nondiscrimination on 
the ground of race, color, sex, or national or-
igin. 

4. Information and reports. 
The contractor will provide all informa-

tion and reports required by the Regulations, 
or orders and instructions issued pursuant 
thereto, and will permit access to its books, 
records, accounts, other sources of informa-
tion, and its facilities as may be determined 
by the State highway department or the 
Federal Highway Administration to be perti-
nent to ascertain compliance with such Reg-
ulations, orders and instructions. Where any 
information required of a contractor is in 
the exclusive possession of another who fails 
or refuses to furnish this information, the 
contractor shall so certify to the State high-
way department, or the Federal Highway Ad-
ministration as appropriate, and shall set 
forth what efforts it has made to obtain the 
information. 

5. Incorporation of provisions. 
The contractor will include these addi-

tional required contract provisions in every 
subcontract, including procurements of ma-
terials and leases of equipment, unless ex-
empt by the Regulations or orders, or in-
structions issued pursuant thereto. The con-
tractor will take such action with respect to 
any subcontract, procurement, or lease as 
the State highway department or the Fed-
eral Highway Administration may direct as 
a means of enforcing such provisions includ-
ing sanctions for non-compliance: Provided, 
however, That, in the event a contractor be-
comes involved in, or is threatened with, liti-
gation with a subcontractor, supplier, or les-
sor as a result of such directed action, the 
contractor may request the State to enter 
into such litigation to protect the interest of 
the State, and, in addition, the contractor 
may request the United States to enter into 
such litigation to protect the interest of the 
United States. 

6. Sanctions for noncompliance. 

In the event of the contractor’s noncompli-
ance with sections 1 through 5 above, the 
State highway department shall impose such 
contract sanctions as it or the Federal High-
way Administration may determine to be ap-
propriate, including but not limited to. 

a. Withholding of payments to the con-
tractor under the contract until the con-
tractor complies, and/or 

b. Cancellation, termination or suspension 
of the contract in whole or in part. 

[40 FR 49088, Oct. 21, 1975] 

APPENDIX D TO SUBPART B OF PART 
633—FEDERAL-AID PROPOSAL NOTICES 

NOTICES TO PROSPECTIVE FEDERAL-AID 
CONSTRUCTION CONTRACTORS 

I. Certification of nonsegregated facilities. 
(a) A Certification of Nonsegregated Fa-

cilities, as required by the May 9, 1967, Order 
of the Secretary of Labor (32 FR 7439, May 19, 
1967) on Elimination of Segregated Facilities 
(is included in the proposal and must be sub-
mitted prior to the award of a Federal-aid 
highway construction contract exceeding 
$10,000 which is not exempt from the provi-
sions of the Equal Opportunity clause). 

(b) Bidders are cautioned as follows: By 
signing this bid, the bidder will be deemed to 
have signed and agreed to the provisions of 
the ‘‘Certification of Nonsegregated Facili-
ties’’ in this proposal. This certification pro-
vides that the bidder does not maintain or 
provide for his employees facilities which are 
segregated on a basis of race, creed, color, or 
national origin, whether such facilities are 
segregated by directive or on a de facto 
basis. The certification also provides that 
the bidder will not maintain such segregated 
facilities. 

(c) Bidders receiving Federal-aid highway 
construction contract awards exceeding 
$10,000 which are not exempt from the provi-
sions of the Equal Opportunity clause, will 
be required to provide for the forwarding of 
the following notice to prospective sub-
contractors for construction contracts and 
material suppliers where the subcontracts or 
material supply agreements exceed $10,000 
and are not exempt from the provisions of 
the Equal Opportunity clause. 

NOTICE TO PROSPECTIVE SUBCONTRACTORS AND 
MATERIAL SUPPLIERS OF REQUIREMENT FOR 
CERTIFICATION OF NONSEGREGATED FACILI-
TIES 

(a) A Certification of Nonsegregated Fa-
cilities is required by the May 9, 1967, Order 
of the Secretary of Labor (32 FR 7431, May 19, 
1967) on Elimination of Segregated Facili-
ties, which is included in the proposal, or at-
tached hereto, must be submitted by each 
subcontractor and material supplier prior to 
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the award of the subcontract or consumma-
tion of a material supply agreement if such 
subcontract or agreement exceeds $10,000 and 
is not exempt from the provisions of the 
Equal Opportunity clause. 

(b) Subcontractors and material suppliers 
are cautioned as follows: By signing the sub-
contract or entering into a material supply 
agreement, the subcontractor or material 
supplier will be deemed to have signed and 
agreed to the provisions of the ‘‘Certification 
of Nonsegregated Facilities’’ in the sub-
contract or material supply agreement. This 
certification provides that the subcontractor 
or material supplier does not maintain or 
provide for his employees facilities which are 
segregated on the basis of race, creed, color, 
or national origin, whether such facilities 
are segregated by directive or on a de facto 
basis. The certification also provides that 
the subcontractor or material supplier will 
not maintain such segregated facilities. 

(c) Subcontractors or material suppliers 
receiving subcontract awards or material 
supply agreements exceeding $10,000 which 
are not exempt from the provisions of the 
Equal Opportunity clause will be required to 
provide for the forwarding of this notice to 
prospective subcontractors for construction 
contracts and material suppliers where the 
subcontracts or material supply agreements 
exceed $10,000 and are not exempt from the 
provisions of the Equal Opportunity clause. 

II. Implementation of Clean Air Act. 
(a) By signing this bid, the bidder will be 

deemed to have stipulated as follows: 
(1) That any facility to be utilized in the 

performance of this contract, unless such 
contract is exempt under the Clean Air Act, 
as amended (42 U.S.C. 1857 et seq., as by Pub. 
L. 91–604), Executive order 11738, and regula-
tions in implementation thereof (40 CFR part 
15, is not listed on the U.S. Environmental 
Protection Agency (EPA) List of Violating 
Facilities pursuant to 40 CFR 15.20. 

(2) That the State highway department 
shall be promptly notified prior to contract 
award of the receipt by the bidder of any 
communication from the Director, Office of 
Federal Activities, EPA, indicating that a 
facility to be utilized for the contract is 
under consideration to be listed on the EPA 
List of Violating Facilities. 

PART 634—WORKER VISIBILITY 

Sec. 
634.1 Purpose. 
634.2 Definitions. 
634.3 Rule. 
634.4 Compliance date. 

AUTHORITY: 23 U.S.C. 101(a), 109(d), 114(a), 
315, and 402(a); Sec. 1402 of Pub. L. 109–59; 23 
CFR 1.32; and 49 CFR 1–48(b). 

SOURCE: 71 FR 67800, Nov. 24, 2006, unless 
otherwise noted. 

§ 634.1 Purpose. 
The purpose of the regulations in this 

part is to decrease the likelihood of 
worker fatalities or injuries caused by 
motor vehicles and construction vehi-
cles and equipment while working 
within the right-of-way on Federal-aid 
highways. 

§ 634.2 Definitions. 
Close proximity means within the 

highway right-of-way on Federal-aid 
highways. 

High-visibility safety apparel means 
personal protective safety clothing 
that is intended to provide conspicuity 
during both daytime and nighttime 
usage, and that meets the Performance 
Class 2 or 3 requirements of the ANSI/ 
ISEA 107–2004 publication entitled 
‘‘American National Standard for 
High-Visibility Safety Apparel and 
Headwear.’’ This publication is incor-
porated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR Part 51 
and is on file at the National Archives 
and Records Administration (NARA). 
For information on the availability of 
this material at NARA, call (202) 741– 
6030, or go to http://www.archives.gov/ 
federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. It is available for in-
spection and copying at the Federal 
Highway Administration, 400 Seventh 
Street, SW., Room 4232, Washington, 
DC, 20590, as provided in 49 CFR Part 7. 
This publication is available for pur-
chase from the International Safety 
Equipment Association (ISEA) at 1901 
N. Moore Street, Suite 808, Arlington, 
VA 22209, http:// 
www.safetyequipment.org. 

Workers means people on foot whose 
duties place them within the right-of- 
way of a Federal-aid highway, such as 
highway construction and maintenance 
forces; survey crews; utility crews; re-
sponders to incidents within the high-
way right-of-way; firefighters and 
other emergency responders when they 
are not directly exposed to flame, fire, 
heat, and/or hazardous materials; and 
law enforcement personnel when di-
recting traffic, investigating crashes, 
and handling lane closures, obstructed 
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