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written decision of the Secretary shall
be the final agency action. If the Sec-
retary, or designee, does not act upon
the appeal of an initial decision within
30 days of service of the appeal, the ini-
tial decision shall become final and the
Respondent will be served with a state-
ment describing the right to seek judi-
cial review, if any.

§26.53 Exhaustion of administrative
remedies.

In order to fulfill the requirement of
exhausting administrative remedies, a
party must seek Secretarial review
under §26.52 prior to seeking judicial
review of any initial decision issued
under subpart B of this part.

§26.54 Judicial review.

Judicial review shall be available in
accordance with applicable statutory
procedures and the procedures of the
appropriate federal court.

§26.55 Collection of civil penalties and
assessments.

Collection of civil penalties and as-
sessments shall be in accordance with
applicable statutory provisions.

§26.56 Right to administrative offset.

The amount of any penalty or assess-
ment that has become final under
§26.50 or §26.52, or for which a judg-
ment has been entered after action
under §26.54 or §26.55, or agreed upon in
a compromise or settlement among the
parties, may be collected by adminis-
trative offset under 31 U.S.C. 3716 or
other applicable law. In Program Fraud
Civil Remedies Act matters, an admin-
istrative offset may not be collected
against a refund of an overpayment of
federal taxes then or later owing by the
United States to the Respondent.
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Subpart A—Nonjudicial Fore-
closure of Multifamily Mort-
gages

§27.1 Purpose.

The purpose of this subpart is to im-
plement requirements for the adminis-
tration of the Multifamily Mortgage
Foreclosure Act of 1981 (the Act) (12
U.S.C. 3701-3717), that clarify, or are in
addition to, the requirements con-
tained in the Act, which are not repub-
lished here and must be consulted in
conjunction with the requirements of
this subpart. The Act creates a uniform
Federal remedy for foreclosure of mul-
tifamily mortgages. Under a delegation
of authority published on February 5,
1982 (47 FR 5468), the Secretary has del-
egated to the HUD General Counsel his
powers under the Act to appoint a fore-
closure commissioner or commis-
sioners and to substitute therefor, to
fix the compensation of commissioners,
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§27.2

and to promulgate implementing regu-
lations.

§27.2 Scope and applicability.

(a) Under the Act and this subpart,
the Secretary may foreclose on any de-
faulted Secretary-held multifamily
mortgage encumbering real estate in
any State. The Secretary may use the
provisions of these regulations to fore-
close on any multifamily mortgage re-
gardless of when the mortgage was exe-
cuted.

(b) The Secretary may, at the Sec-
retary’s option, use other procedures to
foreclose defaulted multifamily mort-
gages, including judicial foreclosure in
Federal court and nonjudicial fore-
closure under State law. This subpart
applies only to foreclosure procedures
authorized by the Act and not to any
other foreclosure procedures the Sec-
retary may use.

§27.3 Definitions.

The definitions contained in the Act
(at 12 U.S.C. 3702) shall apply to this
subpart, in addition to and as further
clarified by the following definitions.
As used in this subpart:

General Counsel means the General
Counsel of the Department of Housing
and Urban Development;

Multifamily mortgage does not include
a mortgage covering a property on
which there is located a one- to four-
family residence, except when the one-
to four-family residence is subject to a
mortgage pursuant to section 202 of the
Housing Act of 1959 (12 U.S.C. 1701q), or
section 811 (42 U.S.C. 8013) of the Na-
tional Affordable Housing Act. The def-
inition of multifamily mortgage also
includes a mortgage taken by the Sec-
retary in connection with the previous
sale of the project by the Secretary
(purchase money mortgage).

§27.5 Prerequisites to foreclosure.

Before commencement of a fore-
closure under the Act and this subpart,
HUD will provide to the mortgagor an
opportunity informally to present rea-
sons why the mortgage should not be
foreclosed. Such opportunity may be
provided before or after the designation
of the foreclosure commissioner but be-
fore service of the notice of default and
foreclosure.
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§27.10 Designation of a foreclosure
commissioner.

(a) When the Secretary determines
that a multifamily mortgage should be
foreclosed under the Act and this sub-
part, the General Counsel will select
and designate one or more foreclosure
commissioners to conduct the fore-
closure and sale. The method of selec-
tion and determination of the quali-
fications of the foreclosure commis-
sioner shall be at the discretion of the
General Counsel, and the execution of a
designation pursuant to paragraph (b)
of this section shall be conclusive evi-
dence that the commissioner selected
has been determined to be qualified by
the General Counsel.

(b) After selection of a foreclosure
commissioner, the General Counsel
shall designate the commissioner in
writing to conduct the foreclosure and
sale of the particular multifamily
mortgage. The written designation
shall be duly acknowledged and shall
state the name and business or residen-
tial address of the commissioner and
any other information the General
Counsel deems necessary. The designa-
tion shall be effective upon execution
by the General Counsel or his des-
ignate. Upon receipt of the designation,
the commissioner shall demonstrate
acceptance by signing the designation
and returning a signed copy to the
General Counsel.

(c) The General Counsel may at any
time, with or without cause, designate
a substitute commissioner to replace a
previously designated commissioner.
Designation of a substitute commis-
sioner shall be in writing and shall con-
tain the same information and be made
effective in the same manner as the
designation of the original commis-
sioner. Upon designation of a sub-
stitute commissioner, the substitute
commissioner shall serve a copy of the
written notice of designation upon the
persons listed at sections 369(1) (A)
through (C) of the Act (12 U.S.C. 3708(1)
(A) through (C)) either by mail, in ac-
cordance with section 369(1) of the Act
(12 U.S.C. 3708(1)), except that the time
limitations in that section will not
apply, or by any other manner which in
the substitute commissioner’s discre-
tion is conducive to giving timely no-
tice of substitution.
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