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(3) The geographical area that is or
will likely be affected;

(4) The most effective method of rea-
sonably notifying potential claimants
of the designation and procedures of
submitting claims; and

(5) Relevant information or rec-
ommendations, if any, submitted by, or
on behalf of, the responsible party or
guarantor of the designated source.

(c) The Director, NPFC, provides the
specific requirements for advertise-
ment for each incident to the respon-
sible party or guarantor of the des-
ignated source.

(d) If a responsible party or guar-
antor has not denied designation in ac-
cordance with §136.307, the party or
guarantor shall advertise, in accord-
ance with the requirements of this sub-
part, the designation and the proce-
dures by which claims may be pre-
sented. The advertisement must begin
not later than 15 days after the date of
the designation made under §136.305.

(e) If there is no designation under
§136.305, if the source of the discharge
or threat is a public vessel, or if the re-
sponsible party and guarantor of the
source designated have denied the des-
ignation or failed to meet the require-
ments for advertisement in this sec-
tion, the Director, NPFC, may adver-
tise procedures for presenting claims.

§136.311 Types of advertisement.

Advertisement required by the Direc-
tor, NPFC, will normally include one
or more of the following:

(a) Paid advertisements in a news-
paper or newspapers having general cir-
culation in the area designated by the
Director, NPFC.

(b) Notice posted in marinas, marine
supply stores, bait and tackle shops,
and other appropriate business estab-
lishments or public facilities in the
area designated by the Director, NPFC.

(c) News releases to mnewspapers,
radio stations, television stations, and
cable services having general circula-
tion in the area designated by the Di-
rector, NPFC.

(d) Other means approved by the Di-
rector, NPFC, under the circumstances
of each case.
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§136.313 Content of advertisement.

Each advertisement required by this
subpart may be required to contain the
following information or to indicate
where this information may be con-
tained:

(a) Location, date, and time of the in-
cident.

(b) Geographical area affected, as de-
termined by the FOSC or Director,
NPFC.

(c) Type and quantity of oil involved.

(d) Name or other description of the
source designated by the FOSC or Di-
rector, NPFC.

(e) Name of the responsible party and
guarantor of the designated source.

(f) Name, address, telephone number,
office hours, and work days of the per-
son or persons to whom claims are to
be presented and from whom claim in-
formation can be obtained.

(g) The procedures by which a claim
may be presented.

(h) Other information required by the

Director, NPFC, under the cir-
cumstances of each case.

PART 137—OIL SPILL LIABILITY:
STANDARDS FOR CONDUCTING
ALL APPROPRIATE INQUIRIES
UNDER THE INNOCENT LAND-

OWNER DEFENSE

Subpart A—Introduction

Sec.

137.1 Purpose and applicability.

137.5 Disclosure obligations.

137.10 How are terms used in this part de-
fined?

137.15 References: Where can I get a copy of
the publication mentioned in this part?

Subpart B—Standards and Practices

137.18 Duties of
§137.1(a).

137.20 May industry standards be used to
comply with this regulation?

137.25 Qualifications of the environmental
professional.

137.30 Objectives and performance factors.

137.33 General all appropriate inquiries re-
quirements.

137.35 Inquiries by an environmental profes-
sional.

137.40 Additional inquiries.

137.45 Interviews with past and present own-
ers, operators, and occupants.

137.50 Reviews of historical sources of infor-
madtion.

persons specified in
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137.55 Searches for recorded environmental
cleanup liens.

137.60 Reviews of Federal, State, tribal, and
local government records.

137.65 Visual inspections of the facility, the
real property on which the facility is lo-
cated, and adjoining properties.

137.70 Specialized knowledge or experience
on the part of persons specified in
§137.1(a).

137.75 The relationship of the purchase price
to the value of the facility and the real
property on which the facility is located,
if oil was not at the facility or on the
real property.

137.80 Commonly known or reasonably as-
certainable information about the facil-
ity and the real property on which the fa-
cility is located.

137.85 The degree of obviousness of the pres-
ence or likely presence of oil at the facil-
ity and the real property on which the fa-
cility is located and the ability to detect
the oil by appropriate investigation.

AUTHORITY: 33 U.S.C. 2703(d)(4); Sec. 15612 of

the Homeland Security Act of 2002, Pub. L.

107-296, Title XV, Nov. 25, 2002, 116 Stat. 2310

(6 U.S.C. 552(d)); Department of Homeland

Security Delegation No. 14000.

SOURCE: USCG-2006-25708, 73 FR 2150, Jan.
14, 2008, unless otherwise noted.

Subpart A—Introduction

§137.1 Purpose and applicability.

(a) In general under the Oil Pollution
Act of 1990 (33 U.S.C. 2701, et seq.), an
owner or operator of a facility (as de-
fined in §137.10) that is the source of a
discharge, or a substantial threat of
discharge, of oil into the navigable wa-
ters or adjoining shorelines or the ex-
clusive economic zone is liable for
damages and removal costs resulting
from the discharge or threat. However,
if that person can demonstrate, among
other criteria not addressed in this
part, that they did not know and had
no reason to know at the time of their
acquisition of the real property on
which the facility is located that oil
was located on, in, or at the facility,
the person may be eligible for the inno-
cent landowner defense to liability
under 33 U.S.C. 2703(d)(4). One element
of the defense is that the person made
all appropriate inquiries into the na-
ture of the real property on which the
facility is located before acquiring it.
The purpose of this part is to prescribe
standards and practices for making
those inquiries.
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(b) Under 33 U.S.C. 2703(d)(4)(E), this
part does not apply to real property
purchased by a non-governmental enti-
ty or non-commercial entity for resi-
dential use or other similar uses where
a property inspection and a title search
reveal no basis for further investiga-
tion. In those cases, the property in-
spection and title search satisfy the re-
quirements of this part.

(c) This part does not affect the ex-
isting OPA 90 liability protections for
State and local governments that ac-
quire a property involuntarily in their
functions as sovereigns under 33 U.S.C.
2703(d)(2)(B). Involuntary acquisition of
properties by State and local govern-
ments fall under the provisions of 33
U.S.C. 2703(d)(2)(B), not under the all-
appropriate-inquiries provision of 33
U.S.C. 2703(d)(4) and this part.

§137.5 Disclosure obligations.

(a) Under 33 U.S.C. 2703(c)(1), persons
specified in §137.1(a), including envi-
ronmental professionals, must report
the incident as required by law if they
know or have reason to know of the in-
cident.

(b) This part does not limit or expand
disclosure obligations under any Fed-
eral, State, tribal, or local law. It is
the obligation of each person, including
environmental professionals, con-
ducting inquiries to determine his or
her respective disclosure obligations
under Federal, State, tribal, and local
law and to comply with them.

§137.10 How are terms used in this
part defined?

(a) The following terms have the
same definitions as in 33 U.S.C. 2701:
damages; discharge; incident; liable or li-
ability; oil; owner or operator; and re-
moval costs.

(b) As used in this part—

Abandoned property means a property
that, because of its general disrepair or
lack of activity, a reasonable person
could believe that there is an intent on
the part of the current owners to sur-
render their rights to the property.

Adjoining property means real prop-
erty the border of which is shared in
part or in whole with that of the sub-
ject property or that would be shared
in part or in whole with that of the
property but for a street, road, or other
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public thoroughfare
properties.

Data gap means a lack of, or inability
to, obtain information required by sub-
part B of this part despite good faith
efforts by the environmental profes-
sional or persons specified in §137.1(a),
as appropriate, to gather the informa-
tion under §137.33.

Environmental professional means an
individual who meets the requirements
of §137.25.

Facility means any structure, group
of structures, equipment, or device
(other than a vessel) which is used for
one or more of the following purposes:
exploring for, drilling for, producing,
storing, handling, transferring, proc-
essing, or transporting oil. This term
includes any motor vehicle, rolling
stock, or pipeline used for one or more
of these purposes.

Good faith means the absence of any
intention to seek an unfair advantage
or to defraud another party; an honest
and sincere intention to fulfill one’s
obligations in the conduct or trans-
action concerned.

Institutional controls means non-engi-
neered instruments, such as adminis-
trative and/or legal controls, that help
to minimize the potential for human
exposure to oil discharge and/or protect
the integrity of a removal action.

Relevant experience means participa-
tion in the performance of all-appro-
priate-inquiries investigations, envi-
ronmental site assessments, or other
site investigations that may include
environmental analyses, investiga-
tions, and remediation which involve
the understanding of surface and sub-
surface environmental conditions and
the processes used to evaluate these
conditions and for which professional
judgment was used to develop opinions
regarding conditions indicative of the
presence or likely presence of oil at the
facility and the real property on which
the facility is located.

separating the

§137.15 References: Where can I get a
copy of the publication mentioned
in this part?

Section 137.20 of this part refers to
ASTM E 1527-05, Standard Practice for
Environmental Site Assessments:
Phase I Environmental Site Assess-
ment Process. That document is avail-
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able from ASTM International, 100
Barr Harbor Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959. It is also
available for inspection at the Coast
Guard National Pollution Funds Cen-
ter, Law Library, 4200 Wilson Boule-
vard, Suite 1000, Arlington, VA.

[USCG-2009-0416, 74 FR 27441, June 10, 2009]

Subpart B—Standards and
Practices

§137.18 Duties of persons specified in
§137.1(a).

In order to make all appropriate in-
quiries, persons seeking to establish
the liability protection under §137.1(a)
must conduct the inquiries and inves-
tigations as required in this part and
ensure that the inquiries and investiga-
tions required to be made by environ-
mental professionals are made.

§137.20 May industry standards be
used to comply with this regula-
tion?

The industry standards in ASTM E
15627-05, (Referenced in §137.15) may be
used to comply with the requirements
set forth in §§137.45 through 137.85 of
this part. Use of ASTM E 1527-05 for
this purpose is optional and not man-
datory.

§137.25 Qualifications of the environ-
mental professional.

(a) An environmental professional is
an individual who possesses sufficient
specific education, training, and expe-
rience necessary to exercise profes-
sional judgment to develop opinions
and conclusions regarding conditions
indicative of the presence or likely
presence of oil at a facility and the real
property on which the facility is lo-
cated sufficient to meet the objectives
and performance factors in §137.30(a)
and (b).

(1) Such a person must—

(i) Hold a current Professional Engi-
neer’s or Professional Geologist’s li-
cense or registration from a State,
tribe, or U.S. territory (or the Com-
monwealth of Puerto Rico) and have
the equivalent of 3 years of full-time
relevant experience;

(ii) Be licensed or certified by the
Federal government, a State, tribe, or
U.S. territory (or the Commonwealth
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of Puerto Rico) to perform environ-
mental inquiries under §137.35 and have
the equivalent of 3 years of full-time
relevant experience;

(iii) Have a Baccalaureate or higher
degree from an accredited institution
of higher education in a discipline of
engineering or science and the equiva-
lent of 5 years of full-time relevant ex-
perience; or

(iv) Have the equivalent of 10 years of
full-time relevant experience.

(2) An environmental professional
should remain current in his or her
field through participation in con-
tinuing education or other activities.

(3) The requirements for an environ-
mental professional in this section do
not preempt State professional licens-
ing or registration requirements, such
as those for a professional geologist,
engineer, or site-remediation profes-
sional. Before commencing work, a per-
son should determine the applicability
of State professional licensing or reg-
istration laws to the activities to be
undertaken as part of an inquiry under
§137.35(b).

(4) A person who does not qualify as
an environmental professional under
this section may assist in the conduct
of all appropriate inquiries according
to this part if the person is under the
supervision or responsible charge of an
environmental professional meeting
the requirements of this section when
conducting the inquiries.

§137.30 Objectives and performance
factors.

(a) Objectives. This part is intended to
result in the identification of condi-
tions indicative of the presence or like-
ly presence of oil at the facility and
the real property on which the facility
is located. In order to meet the objec-
tives of this regulation, persons speci-
fied in §137.1(a) and the environmental
professional must seek to identify,
through the conduct of the standards
and practices in this subpart, the fol-
lowing types of information about the
facility and the real property on which
the facility is located:

(1) Current and past uses and occu-
pancies of the facility and the real
property on which the facility is lo-
cated.

(2) Current and past uses of oil.
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(3) Waste management and disposal
activities that indicate presence or
likely presence of oil.

(4) Current and past corrective ac-
tions and response activities that indi-
cate presence or likely presence of oil.

(5) Engineering controls.

(6) Institutional controls, such as
zoning restrictions, building permits,
and easements.

(7) Properties adjoining or located
nearby the facility and the real prop-
erty on which the facility is located
that have environmental conditions
that could have resulted in conditions
indicative of the presence or likely
presence of oil at the facility and the
real property on which the facility is
located.

(b) Performance factors. In order to
meet this part and to meet the objec-
tives stated in paragraph (a) of this
section, the persons specified in
§137.1(a) or the environmental profes-
sional (as appropriate to the particular
standard and practice) must—

(1) Gather the information that is re-
quired for each standard and practice
listed in this subpart that is publicly
available, is obtainable from its source
within a reasonable time and cost, and
can be reviewed practicably; and

(2) Review and evaluate the thor-
oughness and reliability of the infor-
mation gathered in complying with
each standard and practice listed in
this subpart taking into account infor-
mation gathered in the course of com-
plying with the other standards and
practices of this part.

§137.33 General all appropriate in-
quiries requirements.

(a) All appropriate inquiries must be
conducted within 1 year before the date
of acquisition of the real property on
which the facility is located, as evi-
denced by the date of receipt of the
documentation transferring title to, or
possession of, the real property and
must include:

(1) An inquiry by an environmental
professional, as provided in §137.35.

(2) The collection of information
under §137.40 by persons specified in
§137.1(a).
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(b) The following components of the
all appropriate inquiries must be con-
ducted or updated within 180 days be-
fore the date of acquisition of the real
property on which the facility is lo-
cated:

(1) Interviews with past and present
owners, operators, and occupants. See
§137.45.

(2) Searches for recorded environ-
mental cleanup liens. See §137.55.

(3) Reviews of Federal, State, tribal,
and local government records. See
§137.60.

(4) Visual inspections of the facility,
the real property on which the facility
is located, and adjoining properties.
See §137.65.

(5) The declaration by the environ-
mental professional. See §137.35(d).

(c) All appropriate inquiries may in-
clude the results of and information
contained in an inquiry previously con-
ducted by, or on behalf of, persons
specified in §137.1(a) who are respon-
sible for the inquiries for the facility
and the real property on which the fa-
cility is located if—

(1) The information was collected
during the conduct of an all-appro-
priate-inquiries investigation under
this part.

(2) The information was collected or
updated within 1 year before the date
of acquisition of the real property on
which the facility is located.

(3) The following components of the
inquiries were conducted or updated
within 180 days before the date of ac-
quisition of the real property on which
the facility is located:

(i) Interviews with past and present
owners, operators, and occupants. See
§137.45.

(ii) Searches for recorded environ-
mental cleanup liens. See §137.55.

(iii) Reviews of Federal, State, tribal,
and local government records. See
§137.60.

(iv) Visual inspections of the facility,
the real property on which the facility
is located, and the adjoining prop-
erties. See §137.65.

(v) The declaration by the environ-
mental professional. See §137.35(d).

(4) Previously collected information
is updated by including relevant
changes in the conditions of the facil-
ity and the real property on which the
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facility is 1located and specialized
knowledge, as outlined in §137.70, of
the persons conducting the all appro-
priate inquiries for the facility and the
real property on which the facility is
located, including persons specified in
§137.1(a) and the environmental profes-
sional.

(d) All appropriate inquiries may in-
clude the results of an environmental
professional’s report under §137.35(c)
that have been prepared by or for other
persons if—

(1) The reports meet the objectives
and performance factors in §137.30(a)
and (b); and

(2) The person specified in §137.1(a)
reviews the information and conducts
the additional inquiries under §§137.70,
137.75, and 137.80 and updates the in-
quiries requiring an update under para-
graph (b) of this section.

(e) To the extent there are data gaps
that affect the ability of persons speci-
fied in §137.1(a) and environmental pro-
fessionals to identify conditions indic-
ative of the presence or likely presence
of oil, the gaps must be identified in
the report under §137.35(c)(2). In addi-
tion, the sources of information con-
sulted to address data gaps should be
identified and the significance of the
gaps noted. Sampling and analysis may
be conducted to develop information to
address data gaps.

(f) Any conditions indicative of the
presence or likely presence of oil iden-
tified as part of the all-appropriate-in-
quiries investigation should be noted in
the report.

§137.35 Inquiries by an environmental
professional.

(a) Inquiries by an environmental
professional must be conducted either
by the environmental professional or
by a person under the supervision or
responsible charge of an environmental
professional.

(b) The inquiry of the environmental
professional must include the require-
ments in §§137.45 (interviews with past
and present owners), 137.50 (reviews of
historical sources), 137.60 (reviews of
government records), 137.65 (visual in-
spections), 137.80 (commonly known or
reasonably ascertainable information)
and 137.85 (degree of obviousness of the
presence or likely presence of oil). In
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addition, the inquiry should take into
account information provided to the
environmental professional by the per-
son specified in §137.1(a) conducting
the additional inquiries under §137.40.

(c) The results of the inquiry by an
environmental professional must be
documented in a written report that,
at a minimum, includes the following:

(1) An opinion as to whether the in-
quiry has identified conditions indic-
ative of the presence or likely presence
of oil at the facility and the real prop-
erty on which the facility is located.

(2) An identification of data gaps in
the information developed as part of
the inquiry that affect the ability of
the environmental professional to iden-
tify conditions indicative of the pres-
ence or likely presence of oil at the fa-
cility and the real property on which
the facility is located. The report must
also indicate whether the gaps pre-
vented the environmental professional
from reaching an opinion regarding the
identification of conditions indicative
of the presence or likely presence of
oil.

(3) The qualifications of the environ-
mental professional.

(4) An opinion regarding whether ad-
ditional appropriate investigation is
necessary.

(d) The environmental professional
must place the following statements in
the written document identified in
paragraph (c) of this section and sign
the document: “‘[I, We] declare that, to
the best of [my, our] professional
knowledge, [I, we] meet the require-
ments under 33 CFR 137.25 for an envi-
ronmental professional.” and ‘“‘[I, We]
have the specific qualifications based
on education, training, and experience
to assess the nature, history, and set-
ting of a facility and the real property
on which it is located. [I, We] have de-
veloped and conducted all appropriate
inquiries according to the standards
and practices in 33 CFR part 137.”

§137.40 Additional inquiries.

(a) Persons specified in §137.1(a) must
conduct inquiries in addition to those
conducted by the environmental pro-
fessional under §137.35 and may provide
the information associated with these
additional inquiries to the environ-
mental professional responsible for
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conducting the activities listed in
§137.356—

(1) As required by §137.55 and if not
otherwise obtained by the environ-
mental professional, environmental
cleanup liens against the facility and
the real property on which it is located
that are filed or recorded under Fed-
eral, State, tribal, or local law.

(2) As required by §137.70, specialized
knowledge or experience of the person
specified in §137.1(a).

(3) As required by §137.75, the rela-
tionship of the purchase price to the
fair market value of the facility and
the real property on which the facility
is located if the oil was not at the facil-
ity and the real property on which it is
located.

(4) As required by §137.80 and if not
otherwise obtained by the environ-
mental professional, commonly known
or reasonably ascertainable informa-
tion about the facility and the real
property on which it is located.

(b) [Reserved]

§137.45 Interviews with past and
present owners, operators, and oc-
cupants.

(a) Interviews with owners, opera-
tors, and occupants of the facility and
the real property on which the facility
is located must be conducted for the
purposes of achieving the objectives
and performance factors of §137.30(a)
and (b).

(b) The inquiry of the environmental
professional must include interviewing
the current owner and occupant of the
facility and the real property on which
the facility is located. If the facility
and the real property on which the fa-
cility is located has multiple occu-
pants, the inquiry of the environ-
mental professional must include
interviewing major occupants, as well
as those occupants likely to use, store,
treat, handle or dispose of oil or those
who have likely done so in the past.

(¢c) The inquiry of the environmental
professional also must include, to the
extent necessary to achieve the objec-
tives and performance factors in
§137.30(a) and (b), interviewing one or
more of the following persons:

(1) Current and past facility and real
property managers with relevant
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knowledge of uses and physical charac-
teristics of the facility and the real
property on which the facility is lo-
cated.

(2) Past owners, occupants, or opera-
tors of the facility and the real prop-
erty on which the facility is located.

(3) Employees of current and past oc-
cupants of the facility and the real
property on which the facility is lo-
cated.

(d) In the case of inquiries conducted
at abandoned properties where there is
evidence of potential unauthorized uses
or evidence of uncontrolled access, the
environmental professional’s inquiry
must include an interview of at least
one owner or occupant of a neighboring
property from which it appears possible
that the owner or occupant of the
neighboring property could have ob-
served use or other presence or likely
presence of oil.

§137.50 Reviews of historical sources
of information.

(a) Historical documents and records
must be reviewed for the purposes of
achieving the objectives and perform-
ance factors of §137.30(a) and (b). His-
torical documents and records may in-
clude, but are not limited to, aerial
photographs, fire insurance maps,
building department records, chain of
title documents, and land use records.

(b) Historical documents and records
reviewed must cover a period of time as
far back in the history of the real prop-
erty to when the first structure was
built or when it was first used for resi-
dential, agricultural, commercial, in-
dustrial, or governmental purposes.
The environmental professional may
exercise professional judgment in con-
text of the facts available at the time
of the inquiry as to how far back in
time it is necessary to search histor-
ical records.

§137.55 Searches for recorded envi-
ronmental cleanup liens.

(a) All appropriate inquiries must in-
clude a search for the existence of envi-
ronmental cleanup liens against the fa-
cility and the real property on which
the facility is located that are filed or
recorded under Federal, State, tribal,
or local law.
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(b) All information collected by per-
sons specified in §137.1(a) rather than
an environmental professional regard-
ing the existence of environmental
cleanup liens associated with the facil-
ity and the real property on which the
facility is located may be provided to
the environmental professional or re-
tained by the applicable party.

§137.60 Reviews of Federal, State,
tribal, and local government
records.

(a) Federal, State, tribal, and local
government records or databases of
government records of the facility, the
real property on which the facility is
located, and adjoining properties must
be reviewed for the purposes of achiev-
ing the objectives and performance fac-
tors of §137.30(a) and (b).

(b) With regard to the facility and
the property on which the facility is lo-
cated, the review of Federal, State, and
tribal government records or databases
of the government records and local
government records and databases of
the records should include—

(1) Records of reported oil discharges
present, including site investigation re-
ports for the facility and the real prop-
erty on which the facility is located;

(2) Records of activities, conditions,
or incidents likely to cause or con-
tribute to discharges or substantial
threat of discharges of oil, including
landfill and other disposal unit loca-
tion records and permits, storage tank
records and permits, hazardous waste
handler and generator records and per-
mits, Federal, tribal and State govern-
ment listings of sites identified as pri-
ority cleanup sites, and spill reporting
records;

(3) Comprehensive Environmental
Response, Compensation, and Liability
Information System (CERCLIS)
records;

(4) Public health records;

(5) Emergency Response Notification
System records;

(6) Registries or publicly available
lists of engineering controls; and

(7 Registries or publicly available
lists of institutional controls, includ-
ing environmental land use restric-
tions, applicable to the facility and the
real property on which the facility is
located.
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(c) With regard to nearby or adjoin-
ing properties, the review of Federal,
State, tribal, and local government
records or databases of government
records should include the identifica-
tion of the following:

(1) Properties for which there are
government records of reported dis-
charges or substantial threat of dis-
charges of oil. Such records or data-
bases containing such records and the
associated distances from the facility
and the real property on which the fa-
cility is located for which such infor-
mation should be searched include the
following:

(i) Records of National Priorities List
(NPL) sites or tribal- and State-equiva-
lent sites (one mile).

(ii) Resource Conservation and Re-
covery Act (RCRA) properties subject
to corrective action (one mile).

(iii) Records of Federally-registered,
or State-permitted or -registered, haz-
ardous waste sites identified for inves-
tigation or remediation, such as sites
enrolled in State and tribal voluntary
cleanup programs and tribal- and
State-listed brownfield sites (one-half
mile).

(iv) Records of leaking underground
storage tanks (one-half mile).

(2) Properties that previously were
identified or regulated by a govern-
ment entity due to environmental con-
cerns at the facility and the real prop-
erty on which the facility is located.
The records or databases containing
the records and the associated dis-
tances from the facility and the real
property on which the facility is lo-
cated for which the information should
be searched include the following:

(i) Records of delisted NPL sites (one-
half mile).

(ii) Registries or publicly available
lists of engineering controls (one-half
mile).

(iii) Records of former CERCLIS sites
with no further remedial action notices
(one-half mile).

(3) Properties for which there are
records of Federally-permitted, State-
permitted or -registered, or tribal-per-
mitted or -registered waste manage-
ment activities. The records or data-
bases that may contain the records in-
clude the following:

85

§137.65

(i) Records of RCRA small quantity
and large quantity generators (adjoin-
ing properties).

(ii) Records of Federally-permitted,
State-permitted or -registered, or trib-
al-permitted landfills and solid waste
management facilities (one-half mile).

(iii) Records of registered storage
tanks (adjoining property).

(4) A review of additional government
records with regard to sites identified
under paragraphs (c)(1) through (c)(3)
of this section may be necessary in the
judgment of the environmental profes-
sional for the purpose of achieving the
objectives and performance factors of
§§137.30(a) and (b).

(d) The search distance from the real
property boundary for reviewing gov-
ernment records or databases of gov-
ernment records listed in paragraph (c)
of this section may be modified based
upon the professional judgment of the
environmental professional. The ra-
tionale for the modifications must be
documented by the environmental pro-
fessional. The environmental profes-
sional may consider one or more of the
following factors in determining an al-
ternate appropriate search distance—

(1) The nature and extent of a dis-
charge.

(2) Geologic, hydrogeologic, or topo-
graphic conditions of the property and
surrounding environment.

(3) Land use or development den-
sities.

(4) The property type.

(5) Existing or past uses of sur-
rounding properties.

(6) Potential migration pathways
(e.g., groundwater flow direction, prev-
alent wind direction).

(7) Other relevant factors.

§137.65 Visual inspections of the facil-
ity, the real property on which the
facility is located, and adjoining
properties.

(a) For the purpose of achieving the
objectives and performance factors of
§137.30(a) and (b), the inquiry of the en-
vironmental professional must include
the following:

(1) A visual on-site inspection of the
facility and the real property on which
the facility is located, and the im-
provements at the facility and real
property, including a visual inspection
of the areas where oil may be or may
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have been used, stored, treated, han-
dled, or disposed. Physical limitations
to the visual inspection must be noted.

(2) A visual inspection of adjoining
properties, from the subject real prop-
erty line, public rights-of-way, or other
vantage point (e.g., aerial photog-
raphy), including a visual inspection of
areas where oil may be or may have
been stored, treated, handled or dis-
posed. A visual on-site inspection is
recommended, though not required.
Physical limitations to the inspection
of adjacent properties must be noted.

(b) Except as in paragraph (c) of this
section, a visual on-site inspection of
the facility and the real property on
which the facility is located must be
conducted.

(c) An on-site inspection is not re-
quired if an on-site visual inspection of
the facility and the real property on
which the facility is located cannot be
performed because of physical limita-
tions, remote and inaccessible loca-
tion, or other inability to obtain access
to the facility and the real property on
which the facility is located after good
faith efforts have been taken to obtain
access. The mere refusal of a voluntary
seller to provide access to the facility
and the real property on which the fa-
cility is located is not justification for
not conducting an on-site inspection.
The inquiry of the environmental pro-
fessional must include—

(1) Visually inspecting the facility
and the real property on which the fa-
cility is located using another method,
such as aerial imagery for large prop-
erties, or visually inspecting the facil-
ity and the real property on which the
facility is located from the nearest ac-
cessible vantage point, such as the
property line or public road for small
properties;

(2) Documenting the efforts under-
taken to obtain access and an expla-
nation of why such efforts were unsuc-
cessful; and

(3) Documenting other sources of in-
formation regarding the presence or
likely presence of oil at the facility
and the real property on which the fa-
cility is located that were consulted
according to §137.30(a). The documenta-
tion should include comments, if any,
by the environmental professional on
the significance of the failure to con-
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duct a visual on-site inspection of the
facility and the real property on which
the facility is located with regard to
the ability to identify conditions indic-
ative of the presence or likely presence
of oil at the facility and the real prop-
erty.

§137.70 Specialized knowledge or ex-
perience on the part of persons
specified in § 137.1(a).

(a) For the purpose of identifying
conditions indicative of the presence or
likely presence of o0il at the facility
and the real property on which the fa-
cility is located, persons specified in
§137.1(a) must take into account their
own specialized knowledge of the facil-
ity and the real property on which the
facility is 1located, the area sur-
rounding the facility and the real prop-
erty on which the facility is located,
and the conditions of adjoining prop-
erties and their experience relevant to
the inquiry.

(b) The results of all appropriate in-
quiries under §137.33 must take into ac-
count the relevant and applicable spe-
cialized knowledge and experience of
the persons specified in §137.1(a) re-
sponsible for undertaking the inquiry.

§137.75 The relationship of the pur-
chase price to the value of the facil-
ity and the real property on which
the facility is located, if oil was not
at the facility or on the real prop-
erty.

(a) Persons specified in §137.1(a) must
consider whether the purchase price of
the facility and the real property on
which the facility is located reasonably
reflects the fair market value of the fa-
cility and real property if oil was not
present or likely present.

(b) If the persons conclude that the
purchase price does not reasonably re-
flect the fair market value of that fa-
cility and real property if oil was not
at the facility and the real property,
they must consider whether or not the
differential in purchase price and fair
market value is due to the presence or
likely presence of oil.
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§137.80 Commonly known or reason-
ably ascertainable information
about the facility and the real prop-
erty on which the facility is located.

(a) Throughout the inquiries, persons
specified in §137.1(a) and environ-
mental professionals conducting the
inquiry must take into account com-
monly known or reasonably ascertain-
able information within the local com-
munity about the facility and the real
property on which the facility is lo-
cated and consider that information
when seeking to identify conditions in-
dicative of the presence or likely pres-
ence of oil at the facility and the real
property.

(b) Commonly known information
may include information obtained by
the person specified in §137.1(a) or by
the environmental professional about
the presence or likely presence of oil at
the facility and the real property on
which the facility is located that is in-
cidental to the information obtained

during the inquiry of the environ-
mental professional.
(c) To the extent necessary to

achieve the objectives and performance
factors of §137.30(a) and (b), the person
specified in §137.1(a) and the environ-
mental professional must gather infor-
mation from varied sources whose
input either individually or taken to-
gether may provide commonly known
or reasonably ascertainable informa-
tion about the facility and the real
property on which the facility is lo-
cated; the environmental professional
may refer to one or more of the fol-
lowing sources of information:

(1) Current owners or occupants of
neighboring properties or properties
adjacent to the facility and the real
property on which the facility is lo-
cated.

(2) Local and state government offi-
cials who may have knowledge of, or
information related to, the facility and
the real property on which the facility
is located.

(3) Others with knowledge of the fa-
cility and the real property on which
the facility is located.

(4) Other sources of information, such
as newspapers, Web sites, community
organizations, local libraries, and his-
torical societies.
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§137.85 The degree of obviousness of
the presence or likely presence of
oil at the facility and the real prop-
erty on which the facility is located
and the ability to detect the oil by
appropriate investigation.

(a) Persons specified in §137.1(a) and
environmental professionals con-
ducting an inquiry of a facility and the
real property on which it is located on
their behalf must take into account
the information collected under
§§137.45 through 137.80 in considering
the degree of obviousness of the pres-
ence or likely presence of oil at the fa-
cility and the real property on which
the facility is located.

(b) Persons specified in §137.1(a) and
environmental professionals con-
ducting an inquiry of a facility and the
property on which the facility is lo-
cated on their behalf must take into
account the information collected
under §§137.45 through 137.80 in consid-
ering the ability to detect the presence
or likely presence of oil by appropriate
investigation. The report of the envi-
ronmental professional should include
an opinion under §137.35(c)(4) regarding
whether additional appropriate inves-
tigation is necessary.

PART 138—FINANCIAL RESPONSI-
BILITY FOR WATER POLLUTION
(VESSELS) AND OPA 90 LIMITS OF
LIABILITY (VESSELS AND DEEP-
WATER PORTS)

Subpart A—Financial Responsibility for
Water Pollution (Vessels)

Sec.

138.10
138.15
138.20
138.30

Scope.

Applicability.

Definitions.

General.

138.40 Forms.

138.45 Where to apply for and renew Certifi-
cates.

138.50 Time to apply.

138.60 Applications, general instructions.

138.65 Issuance of Certificates.

138.70 Renewal of Certificates.

138.80 Financial responsibility, how estab-
lished.

138.85 Implementation schedule for amend-
ments to applicable amounts by regula-
tion.

138.90 Individual and Fleet Certificates.

138.100 Non-owning operator’s responsibility
for identification.
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