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34 CFR Subtitle A (7–1–09 Edition) § 33.30 

(e) The ALJ may refuse to consider 
any motion, request, response, brief, or 
other document that is not filed in a 
timely fashion. 

(Authority: 31 U.S.C. 3803(g)(2)) 

§ 33.30 The hearing and burden of 
proof. 

(a) The ALJ shall conduct a hearing 
on the record in order to determine 
whether the defendant is liable for a 
civil penalty or assessment under § 33.3 
and, if so, the appropriate amount of 
the civil penalty or assessment consid-
ering any aggravating or mitigating 
factors. 

(b) The Department shall prove a de-
fendant’s liability and any aggravating 
factors by a preponderance of the evi-
dence. 

(c) The defendant shall prove any af-
firmative defenses and any mitigating 
factors by a preponderance of the evi-
dence. 

(d) The hearing must be open to the 
public unless otherwise ordered by the 
ALJ for good cause shown. 

(Authority: 31 U.S.C. 3803 (f), (g)(2)) 

§ 33.31 Determining the amount of 
penalties and assessments. 

(a) In determining an appropriate 
amount of civil penalties and assess-
ments, the ALJ and the Department 
head, upon appeal, evaluate any cir-
cumstances that mitigate or aggravate 
the violation and articulate in their 
opinions the reasons that support the 
penalties and assessments they impose. 
Because of the intangible costs of 
fraud, the expense of investigating 
fraudulent conduct, and the need to 
deter others who might be similarly 
tempted, ordinarily double damages 
and a significant civil penalty is im-
posed. 

(b) Although not exhaustive, the fol-
lowing factors are among those that 
may influence the ALJ and the Depart-
ment head in determining the amount 
of penalties and assessments to impose 
with respect to the misconduct (i.e., 
the false, fictitious, or fraudulent 
claims or statements) charged in the 
complaint: 

(1) The number of false, fictitious, or 
fraudulent claims or statements. 

(2) The time period over which such 
claims or statements were made. 

(3) The degree of the defendent’s cul-
pability with respect to the mis-
conduct. 

(4) The amount of money or the value 
of the property, services, or benefit 
falsely claimed. 

(5) The value of the Government’s ac-
tual loss as a result of the misconduct, 
including foreseeable consequential 
damages and the costs of investigation. 

(6) The relationship of the amount 
imposed as civil penalties to the 
amount of the Government’s loss. 

(7) The potential or actual impact of 
the misconduct upon national defense, 
public health or safety, or public con-
fidence in the management of Govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such programs. 

(8) Whether the defendant has en-
gaged in a pattern of the same or simi-
lar misconduct. 

(9) Whether the defendant attempted 
to conceal the misconduct. 

(10) The degree to which the defend-
ant has involved others in the mis-
conduct or in concealing it. 

(11) If the misconduct of employees 
or agents is imputed to the defendant, 
the extent to which the defendant’s 
practices fostered or attempted to pre-
clude the misconduct. 

(12) Whether the defendant cooper-
ated in or obstructed an investigation 
of the misconduct. 

(13) Whether the defendant assisted 
in identifying and prosecuting other 
wrongdoers. 

(14) The complexity of the program 
or transaction, and the degree of the 
defendant’s sophistication with respect 
to it, including the extent of the de-
fendant’s prior participation in the 
program or in similar transactions. 

(15) Whether the defendant has been 
found, in any criminal, civil, or admin-
istrative proceeding to have engaged in 
similar misconduct or to have dealt 
dishonestly with the Government of 
the United States or of a State, di-
rectly or indirectly. 

(16) The need to deter the defendant 
and others from engaging in the same 
or similar misconduct. 
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