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(2) In all instances any reasonable 
doubt should be resolved favorably to 
support a finding of service connection 
(see § 3.102). 

CROSS REFERENCE: Cause of death. See 
§ 3.312. 

[28 FR 183, Jan. 8, 1963, as amended at 54 FR 
31951, Aug. 3, 1989; 55 FR 13530, Apr. 11, 1990] 

RATINGS AND EVALUATIONS; SERVICE 
CONNECTION 

§ 3.303 Principles relating to service 
connection. 

(a) General. Service connection con-
notes many factors but basically it 
means that the facts, shown by evi-
dence, establish that a particular in-
jury or disease resulting in disability 
was incurred coincident with service in 
the Armed Forces, or if preexisting 
such service, was aggravated therein. 
This may be accomplished by affirma-
tively showing inception or aggrava-
tion during service or through the ap-
plication of statutory presumptions. 
Each disabling condition shown by a 
veteran’s service records, or for which 
he seeks a service connection must be 
considered on the basis of the places, 
types and circumstances of his service 
as shown by service records, the offi-
cial history of each organization in 
which he served, his medical records 
and all pertinent medical and lay evi-
dence. Determinations as to service 
connection will be based on review of 
the entire evidence of record, with due 
consideration to the policy of the De-
partment of Veterans Affairs to admin-
ister the law under a broad and liberal 
interpretation consistent with the 
facts in each individual case. 

(b) Chronicity and continuity. With 
chronic disease shown as such in serv-
ice (or within the presumptive period 
under § 3.307) so as to permit a finding 
of service connection, subsequent 
manifestations of the same chronic dis-
ease at any later date, however remote, 
are service connected, unless clearly 
attributable to intercurrent causes. 
This rule does not mean that any man-
ifestation of joint pain, any abnor-
mality of heart action or heart sounds, 
any urinary findings of casts, or any 
cough, in service will permit service 
connection of arthritis, disease of the 
heart, nephritis, or pulmonary disease, 

first shown as a clearcut clinical enti-
ty, at some later date. For the showing 
of chronic disease in service there is re-
quired a combination of manifestations 
sufficient to identify the disease enti-
ty, and sufficient observation to estab-
lish chronicity at the time, as distin-
guished from merely isolated findings 
or a diagnosis including the word 
‘‘Chronic.’’ When the disease identity 
is established (leprosy, tuberculosis, 
multiple sclerosis, etc.), there is no re-
quirement of evidentiary showing of 
continuity. Continuity of symptoma-
tology is required only where the con-
dition noted during service (or in the 
presumptive period) is not, in fact, 
shown to be chronic or where the diag-
nosis of chronicity may be legitimately 
questioned. When the fact of chronicity 
in service is not adequately supported, 
then a showing of continuity after dis-
charge is required to support the claim. 

(c) Preservice disabilities noted in serv-
ice. There are medical principles so 
universally recognized as to constitute 
fact (clear and unmistakable proof), 
and when in accordance with these 
principles existence of a disability 
prior to service is established, no addi-
tional or confirmatory evidence is nec-
essary. Consequently with notation or 
discovery during service of such resid-
ual conditions (scars; fibrosis of the 
lungs; atrophies following disease of 
the central or peripheral nervous sys-
tem; healed fractures; absent, displaced 
or resected parts of organs; super-
numerary parts; congenital malforma-
tions or hemorrhoidal tags or tabs, 
etc.) with no evidence of the pertinent 
antecedent active disease or injury 
during service the conclusion must be 
that they preexisted service. Similarly, 
manifestation of lesions or symptoms 
of chronic disease from date of enlist-
ment, or so close thereto that the dis-
ease could not have originated in so 
short a period will establish preservice 
existence thereof. Conditions of an in-
fectious nature are to be considered 
with regard to the circumstances of the 
infection and if manifested in less than 
the respective incubation periods after 
reporting for duty, they will be held to 
have preexisted service. In the field of 
mental disorders, personality disorders 
which are characterized by develop-
mental defects or pathological trends 
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in the personality structure manifested 
by a lifelong pattern of action or be-
havior, chronic psychoneurosis of long 
duration or other psychiatric symp-
tomatology shown to have existed 
prior to service with the same mani-
festations during service, which were 
the basis of the service diagnosis, will 
be accepted as showing preservice ori-
gin. Congenital or developmental de-
fects, refractive error of the eye, per-
sonality disorders and mental defi-
ciency as such are not diseases or inju-
ries within the meaning of applicable 
legislation. 

(d) Postservice initial diagnosis of dis-
ease. Service connection may be grant-
ed for any disease diagnosed after dis-
charge, when all the evidence, includ-
ing that pertinent to service, estab-
lishes that the disease was incurred in 
service. Presumptive periods are not 
intended to limit service connection to 
diseases so diagnosed when the evi-
dence warrants direct service connec-
tion. The presumptive provisions of the 
statute and Department of Veterans 
Affairs regulations implementing them 
are intended as liberalizations applica-
ble when the evidence would not war-
rant service connection without their 
aid. 

[26 FR 1579, Feb. 24, 1961] 

§ 3.304 Direct service connection; war-
time and peacetime. 

(a) General. The basic considerations 
relating to service connection are stat-
ed in § 3.303. The criteria in this section 
apply only to disabilities which may 
have resulted from service in a period 
of war or service rendered on or after 
January 1, 1947. 

(b) Presumption of soundness. The vet-
eran will be considered to have been in 
sound condition when examined, ac-
cepted and enrolled for service, except 
as to defects, infirmities, or disorders 
noted at entrance into service, or 
where clear and unmistakable (obvious 
or manifest) evidence demonstrates 
that an injury or disease existed prior 
thereto and was not aggravated by 
such service. Only such conditions as 

are recorded in examination reports 
are to be considered as noted. 

(Authority: 38 U.S.C. 1111) 

(1) History of preservice existence of 
conditions recorded at the time of ex-
amination does not constitute a nota-
tion of such conditions but will be con-
sidered together with all other mate-
rial evidence in determinations as to 
inception. Determinations should not 
be based on medical judgment alone as 
distinguished from accepted medical 
principles, or on history alone without 
regard to clinical factors pertinent to 
the basic character, origin and develop-
ment of such injury or disease. They 
should be based on thorough analysis 
of the evidentiary showing and careful 
correlation of all material facts, with 
due regard to accepted medical prin-
ciples pertaining to the history, mani-
festations, clinical course, and char-
acter of the particular injury or disease 
or residuals thereof. 

(2) History conforming to accepted 
medical principles should be given due 
consideration, in conjunction with 
basic clinical data, and be accorded 
probative value consistent with accept-
ed medical and evidentiary principles 
in relation to value consistent with ac-
cepted medical evidence relating to in-
currence, symptoms and course of the 
injury or disease, including official and 
other records made prior to, during or 
subsequent to service, together with all 
other lay and medical evidence con-
cerning the inception, development and 
manifestations of the particular condi-
tion will be taken into full account. 

(3) Signed statements of veterans re-
lating to the origin, or incurrence of 
any disease or injury made in service if 
against his or her own interest is of no 
force and effect if other data do not es-
tablish the fact. Other evidence will be 
considered as though such statement 
were not of record. 

(Authority: 10 U.S.C. 1219) 

(c) Development. The development of 
evidence in connection with claims for 
service connection will be accom-
plished when deemed necessary but it 
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should not be undertaken when evi-
dence present is sufficient for this de-
termination. In initially rating dis-
ability of record at the time of dis-
charge, the records of the service de-
partment, including the reports of ex-
amination at enlistment and the clin-
ical records during service, will ordi-
narily suffice. Rating of combat inju-
ries or other conditions which obvi-
ously had their inception in service 
may be accomplished pending receipt 
of copy of the examination at enlist-
ment and all other service records. 

(d) Combat. Satisfactory lay or other 
evidence that an injury or disease was 
incurred or aggravated in combat will 
be accepted as sufficient proof of serv-
ice connection if the evidence is con-
sistent with the circumstances, condi-
tions or hardships of such service even 
though there is no official record of 
such incurrence or aggravation. 

(Authority: 38 U.S.C. 1154(b)) 

(e) Prisoners of war. Where disability 
compensation is claimed by a former 
prisoner of war, omission of history or 
findings from clinical records made 
upon repatriation is not determinative 
of service connection, particularly if 
evidence of comrades in support of the 
incurrence of the disability during con-
finement is available. Special atten-
tion will be given to any disability first 
reported after discharge, especially if 
poorly defined and not obviously of 
intercurrent origin. The circumstances 
attendant upon the individual vet-
eran’s confinement and the duration 
thereof will be associated with perti-
nent medical principles in determining 
whether disability manifested subse-
quent to service is etiologically related 
to the prisoner of war experience. 

(f) Posttraumatic stress disorder. Serv-
ice connection for posttraumatic stress 
disorder requires medical evidence di-
agnosing the condition in accordance 
with § 4.125(a) of this chapter; a link, 
established by medical evidence, be-
tween current symptoms and an in- 
service stressor; and credible sup-
porting evidence that the claimed in- 
service stressor occurred. The fol-
lowing provisions apply to claims for 
service connection of posttraumatic 
stress disorder diagnosed during serv-

ice or based on specified in-service 
stressors: 

(1) If the evidence establishes a diag-
nosis of posttraumatic stress disorder 
during service and the claimed stressor 
is related to that service, in the ab-
sence of clear and convincing evidence 
to the contrary, and provided that the 
claimed stressor is consistent with the 
circumstances, conditions, or hardships 
of the veteran’s service, the veteran’s 
lay testimony alone may establish the 
occurrence of the claimed in-service 
stressor. 

(2) If the evidence establishes that 
the veteran engaged in combat with 
the enemy and the claimed stressor is 
related to that combat, in the absence 
of clear and convincing evidence to the 
contrary, and provided that the 
claimed stressor is consistent with the 
circumstances, conditions, or hardships 
of the veteran’s service, the veteran’s 
lay testimony alone may establish the 
occurrence of the claimed in-service 
stressor. 

(3) If the evidence establishes that 
the veteran was a prisoner-of-war 
under the provisions of § 3.1(y) of this 
part and the claimed stressor is related 
to that prisoner-of-war experience, in 
the absence of clear and convincing 
evidence to the contrary, and provided 
that the claimed stressor is consistent 
with the circumstances, conditions, or 
hardships of the veteran’s service, the 
veteran’s lay testimony alone may es-
tablish the occurrence of the claimed 
in-service stressor. 

(4) If a posttraumatic stress disorder 
claim is based on in-service personal 
assault, evidence from sources other 
than the veteran’s service records may 
corroborate the veteran’s account of 
the stressor incident. Examples of such 
evidence include, but are not limited 
to: records from law enforcement au-
thorities, rape crisis centers, mental 
health counseling centers, hospitals, or 
physicians; pregnancy tests or tests for 
sexually transmitted diseases; and 
statements from family members, 
roommates, fellow service members, or 
clergy. Evidence of behavior changes 
following the claimed assault is one 
type of relevant evidence that may be 
found in these sources. Examples of be-
havior changes that may constitute 
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credible evidence of the stressor in-
clude, but are not limited to: a request 
for a transfer to another military duty 
assignment; deterioration in work per-
formance; substance abuse; episodes of 
depression, panic attacks, or anxiety 
without an identifiable cause; or unex-
plained economic or social behavior 
changes. VA will not deny a 
posttraumatic stress disorder claim 
that is based on in-service personal as-
sault without first advising the claim-
ant that evidence from sources other 
than the veteran’s service records or 
evidence of behavior changes may con-
stitute credible supporting evidence of 
the stressor and allowing him or her 
the opportunity to furnish this type of 
evidence or advise VA of potential 
sources of such evidence. VA may sub-
mit any evidence that it receives to an 
appropriate medical or mental health 
professional for an opinion as to wheth-
er it indicates that a personal assault 
occurred. 

(Authority: 38 U.S.C. 501(a), 1154) 

[26 FR 1580, Feb. 24, 1961, as amended at 31 
FR 4680, Mar. 19, 1966; 39 FR 34530, Sept. 26, 
1974; 58 FR 29110, May 19, 1993; 64 FR 32808, 
June 18, 1999; 67 FR 10332, Mar. 7, 2002; 70 FR 
23029, May 4, 2005; 73 FR 64210, Oct. 29, 2008] 

§ 3.305 Direct service connection; 
peacetime service before January 1, 
1947. 

(a) General. The basic considerations 
relating to service connection are stat-
ed in § 3.303. The criteria in this section 
apply only to disabilities which may 
have resulted from service other than 
in a period of war before January 1, 
1947. 

(b) Presumption of soundness. A peace-
time veteran who has had active, con-
tinuous service of 6 months or more 
will be considered to have been in 
sound condition when examined, ac-
cepted and enrolled for service, except 
as to defects, infirmities or disorders 
noted at the time thereof, or where evi-
dence or medical judgment, as distin-
guished from medical fact and prin-
ciples, establishes that an injury or 
disease preexisted service. Any evi-
dence acceptable as competent to indi-
cate the time of existence or inception 
of the condition may be considered. De-
terminations based on medical judg-
ment will take cognizance of the time 

of inception or manifestation of disease 
or injury following entrance into serv-
ice, as shown by proper service authori-
ties in service records, entries or re-
ports. Such records will be accorded 
reasonable weight in consideration of 
other evidence and sound medical rea-
soning. Opinions may be solicited from 
Department of Veterans Affairs med-
ical authorities when considered nec-
essary. 

(c) Campaigns and expeditions. In con-
sidering claims of veterans who en-
gaged in combat during campaigns or 
expeditions satisfactory lay or other 
evidence of incurrence or aggravation 
in such combat of an injury or disease, 
if consistent with the circumstances, 
conditions or hardships of such service 
will be accepted as sufficient proof of 
service connection, even when there is 
no official record of incurrence or ag-
gravation. Service connection for such 
injury or disease may be rebutted by 
clear and convincing evidence to the 
contrary. 

[26 FR 1580, Feb. 24, 1961, as amended at 28 
FR 3088, Mar. 29, 1963; 39 FR 34530, Sept. 26, 
1974] 

§ 3.306 Aggravation of preservice dis-
ability. 

(a) General. A preexisting injury or 
disease will be considered to have been 
aggravated by active military, naval, 
or air service, where there is an in-
crease in disability during such service, 
unless there is a specific finding that 
the increase in disability is due to the 
natural progress of the disease. 

(Authority: 38 U.S.C. 1153) 

(b) Wartime service; peacetime service 
after December 31, 1946. Clear and un-
mistakable evidence (obvious or mani-
fest) is required to rebut the presump-
tion of aggravation where the 
preservice disability underwent an in-
crease in severity during service. This 
includes medical facts and principles 
which may be considered to determine 
whether the increase is due to the nat-
ural progress of the condition. Aggra-
vation may not be conceded where the 
disability underwent no increase in se-
verity during service on the basis of all 
the evidence of record pertaining to the 
manifestations of the disability prior 
to, during and subsequent to service. 
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(1) The usual effects of medical and 
surgical treatment in service, having 
the effect of ameliorating disease or 
other conditions incurred before enlist-
ment, including postoperative scars, 
absent or poorly functioning parts or 
organs, will not be considered service 
connected unless the disease or injury 
is otherwise aggravated by service. 

(2) Due regard will be given the 
places, types, and circumstances of 
service and particular consideration 
will be accorded combat duty and other 
hardships of service. The development 
of symptomatic manifestations of a 
preexisting disease or injury during or 
proximately following action with the 
enemy or following a status as a pris-
oner of war will establish aggravation 
of a disability. 

(Authority: 38 U.S.C. 1154) 

(c) Peacetime service prior to December 
7, 1941. The specific finding require-
ment that an increase in disability is 
due to the natural progress of the con-
dition will be met when the available 
evidence of a nature generally accept-
able as competent shows that the in-
crease in severity of a disease or injury 
or acceleration in progress was that 
normally to be expected by reason of 
the inherent character of the condi-
tion, aside from any extraneous or con-
tributing cause or influence peculiar to 
military service. Consideration will be 
given to the circumstances, conditions, 
and hardships of service. 

[26 FR 1580, Feb. 24, 1961, as amended at 57 
FR 59296, Dec. 15, 1992] 

§ 3.307 Presumptive service connec-
tion for chronic, tropical or pris-
oner-of-war related disease, or dis-
ease associated with exposure to 
certain herbicide agents; wartime 
and service on or after January 1, 
1947. 

(a) General. A chronic, tropical, pris-
oner of war related disease, or a disease 
associated with exposure to certain 
herbicide agents listed in § 3.309 will be 
considered to have been incurred in or 
aggravated by service under the cir-
cumstances outlined in this section 
even though there is no evidence of 
such disease during the period of serv-
ice. No condition other than one listed 
in § 3.309(a) will be considered chronic. 

(1) Service. The veteran must have 
served 90 days or more during a war pe-
riod or after December 31, 1946. The re-
quirement of 90 days’ service means ac-
tive, continuous service within or ex-
tending into or beyond a war period, or 
which began before and extended be-
yond December 31, 1946, or began after 
that date. Any period of service is suf-
ficient for the purpose of establishing 
the presumptive service connection of 
a specified disease under the conditions 
listed in § 3.309(c) and (e). 

(2) Separation from service. For the 
purpose of paragraph (a)(3) and (4) of 
this section the date of separation from 
wartime service will be the date of dis-
charge or release during a war period, 
or if service continued after the war, 
the end of the war period. In claims 
based on service on or after January 1, 
1947, the date of separation will be the 
date of discharge or release from the 
period of service on which the claim is 
based. 

(3) Chronic disease. The disease must 
have become manifest to a degree of 10 
percent or more within 1 year (for Han-
sen’s disease (leprosy) and tuberculosis, 
within 3 years; multiple sclerosis, with-
in 7 years) from the date of separation 
from service as specified in paragraph 
(a)(2) of this section. 

(4) Tropical disease. The disease must 
have become manifest to a degree of 10 
percent or more within 1 year from 
date of separation from service as spec-
ified in paragraph (a)(2) of this section, 
or at a time when standard accepted 
treatises indicate that the incubation 
period commenced during such service. 
The resultant disorders or diseases 
originating because of therapy admin-
istered in connection with a tropical 
disease or as a preventative may also 
be service connected. 

(Authority: 38 U.S.C. 1112) 

(5) Diseases specific as to former pris-
oners of war. The diseases listed in 
§ 3.309(c) shall have become manifest to 
a degree of 10 percent or more at any 
time after discharge or release from ac-
tive service. 

(Authority: 38 U.S.C. 1112) 
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(6) Diseases associated with exposure to 
certain herbicide agents. (i) For the pur-
poses of this section, the term ‘‘herbi-
cide agent’’ means a chemical in an 
herbicide used in support of the United 
States and allied military operations 
in the Republic of Vietnam during the 
period beginning on January 9, 1962, 
and ending on May 7, 1975, specifically: 
2,4–D; 2,4,5–T and its contaminant 
TCDD; cacodylic acid; and picloram. 

(Authority: 38 U.S.C. 1116(a)(4)) 

(ii) The diseases listed at § 3.309(e) 
shall have become manifest to a degree 
of 10 percent or more at any time after 
service, except that chloracne or other 
acneform disease consistent with 
chloracne, porphyria cutanea tarda, 
and acute and subacute peripheral neu-
ropathy shall have become manifest to 
a degree of 10 percent or more within a 
year after the last date on which the 
veteran was exposed to an herbicide 
agent during active military, naval, or 
air service. 

(iii) A veteran who, during active 
military, naval, or air service, served 
in the Republic of Vietnam during the 
period beginning on January 9, 1962, 
and ending on May 7, 1975, shall be pre-
sumed to have been exposed during 
such service to an herbicide agent, un-
less there is affirmative evidence to es-
tablish that the veteran was not ex-
posed to any such agent during that 
service. The last date on which such a 
veteran shall be presumed to have been 
exposed to an herbicide agent shall be 
the last date on which he or she served 
in the Republic of Vietnam during the 
period beginning on January 9, 1962, 
and ending on May 7, 1975. ‘‘Service in 
the Republic of Vietnam’’ includes 
service in the waters offshore and serv-
ice in other locations if the conditions 
of service involved duty or visitation in 
the Republic of Vietnam. 

(Authority: 38 U.S.C. 501(a) and 1116(a)(3)) 

(b) Evidentiary basis. The factual basis 
may be established by medical evi-
dence, competent lay evidence or both. 
Medical evidence should set forth the 
physical findings and symptomatology 
elicited by examination within the ap-
plicable period. Lay evidence should 
describe the material and relevant 
facts as to the veteran’s disability ob-

served within such period, not merely 
conclusions based upon opinion. The 
chronicity and continuity factors out-
lined in § 3.303(b) will be considered. 
The diseases listed in § 3.309(a) will be 
accepted as chronic, even though diag-
nosed as acute because of insidious in-
ception and chronic development, ex-
cept: (1) Where they result from inter-
current causes, for example, cerebral 
hemorrhage due to injury, or active ne-
phritis or acute endocarditis due to 
intercurrent infection (with or without 
identification of the pathogenic micro- 
organism); or (2) where a disease is the 
result of drug ingestion or a complica-
tion of some other condition not re-
lated to service. Thus, leukemia will be 
accepted as a chronic disease whether 
diagnosed as acute or chronic. Unless 
the clinical picture is clear otherwise, 
consideration will be given as to 
whether an acute condition is an exac-
erbation of a chronic disease. 

(Authority: 38 U.S.C. 1112) 

(c) Prohibition of certain presumptions. 
No presumptions may be invoked on 
the basis of advancement of the disease 
when first definitely diagnosed for the 
purpose of showing its existence to a 
degree of 10 percent within the applica-
ble period. This will not be interpreted 
as requiring that the disease be diag-
nosed in the presumptive period, but 
only that there be then shown by ac-
ceptable medical or lay evidence char-
acteristic manifestations of the disease 
to the required degree, followed with-
out unreasonable time lapse by definite 
diagnosis. Symptomatology shown in 
the prescribed period may have no par-
ticular significance when first ob-
served, but in the light of subsequent 
developments it may gain considerable 
significance. Cases in which a chronic 
condition is shown to exist within a 
short time following the applicable 
presumptive period, but without evi-
dence of manifestations within the pe-
riod, should be developed to determine 
whether there was symptomatology 
which in retrospect may be identified 
and evaluated as manifestation of the 
chronic disease to the required 10-per-
cent degree. 

(d) Rebuttal of service incurrence or ag-
gravation. (1) Evidence which may be 
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considered in rebuttal of service incur-
rence of a disease listed in § 3.309 will 
be any evidence of a nature usually ac-
cepted as competent to indicate the 
time of existence or inception of dis-
ease, and medical judgment will be ex-
ercised in making determinations rel-
ative to the effect of intercurrent in-
jury or disease. The expression ‘‘af-
firmative evidence to the contrary’’ 
will not be taken to require a conclu-
sive showing, but such showing as 
would, in sound medical reasoning and 
in the consideration of all evidence of 
record, support a conclusion that the 
disease was not incurred in service. As 
to tropical diseases the fact that the 
veteran had no service in a locality 
having a high incidence of the disease 
may be considered as evidence to rebut 
the presumption, as may residence dur-
ing the period in question in a region 
where the particular disease is en-
demic. The known incubation periods 
of tropical diseases should be used as a 
factor in rebuttal of presumptive serv-
ice connection as showing inception be-
fore or after service. 

(2) The presumption of aggravation 
provided in this section may be rebut-
ted by affirmative evidence that the 
preexisting condition was not aggra-
vated by service, which may include af-
firmative evidence that any increase in 
disability was due to an intercurrent 
disease or injury suffered after separa-
tion from service or evidence suffi-
cient, under § 3.306 of this part, to show 
that the increase in disability was due 
to the natural progress of the pre-
existing condition. 

(Authority: 38 U.S.C 1113 and 1153) 

[26 FR 1581, Feb. 24, 1961, as amended at 35 
FR 18281, Dec. 1, 1970; 39 FR 34530, Sept. 26, 
1974; 43 FR 45347, Oct. 2, 1978; 47 FR 11655, 
Mar. 18, 1982; 58 FR 29109, May 19, 1993; 59 FR 
5106, Feb. 3, 1994; 59 FR 29724, June 9, 1994; 61 
FR 57588, Nov 7, 1996; 62 FR 35422, July 1, 1997; 
67 FR 67793, Nov. 7, 2002; 68 FR 34541, June 10, 
2003] 

§ 3.308 Presumptive service connec-
tion; peacetime service before Janu-
ary 1, 1947. 

(a) Chronic disease. There is no provi-
sion for presumptive service connec-
tion for chronic disease as distin-
guished from tropical diseases referred 
to in paragraph (b) of this section 

based on peacetime service before Jan-
uary 1, 1947. 

(b) Tropical disease. In claims based 
on peacetime service before January 1, 
1947, a veteran of 6 months or more 
service who contracts a tropical dis-
ease listed in § 3.309(b) or a resultant 
disorder or disease originating because 
of therapy administered in connection 
with a tropical disease or as a prevent-
ative, will be considered to have in-
curred such disability in service when 
it is shown to exist to the degree of 10 
percent or more within 1 year after 
separation from active service, or at a 
time when standard and accepted trea-
tises indicate that the incubation pe-
riod commenced during active service 
unless shown by clear and unmistak-
able evidence not to have been of serv-
ice origin. The requirement of 6 
months or more service means active, 
continuous service, during one or more 
enlistment periods. 

(Authority: 38 U.S.C. 1133) 

[39 FR 34530, Sept. 26, 1974] 

§ 3.309 Disease subject to presumptive 
service connection. 

(a) Chronic diseases. The following 
diseases shall be granted service con-
nection although not otherwise estab-
lished as incurred in or aggravated by 
service if manifested to a compensable 
degree within the applicable time lim-
its under § 3.307 following service in a 
period of war or following peacetime 
service on or after January 1, 1947, pro-
vided the rebuttable presumption pro-
visions of § 3.307 are also satisfied. 

Anemia, primary. 
Arteriosclerosis. 
Arthritis. 
Atrophy, progressive muscular. 
Brain hemorrhage. 
Brain thrombosis. 
Bronchiectasis. 
Calculi of the kidney, bladder, or gall-

bladder. 

Cardiovascular-renal disease, includ-
ing hypertension. (This term applies to 
combination involvement of the type 
of arteriosclerosis, nephritis, and or-
ganic heart disease, and since hyper-
tension is an early symptom long pre-
ceding the development of those dis-
eases in their more obvious forms, a 
disabling hypertension within the 1- 
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year period will be given the same ben-
efit of service connection as any of the 
chronic diseases listed.) 

Cirrhosis of the liver. 
Coccidioidomycosis. 
Diabetes mellitus. 
Encephalitis lethargica residuals. 
Endocarditis. (This term covers all forms of 

valvular heart disease.) 
Endocrinopathies. 
Epilepsies. 
Hansen’s disease. 
Hodgkin’s disease. 
Leukemia. 
Lupus erythematosus, systemic. 
Myasthenia gravis. 
Myelitis. 
Myocarditis. 
Nephritis. 
Other organic diseases of the nervous sys-

tem. 
Osteitis deformans (Paget’s disease). 
Osteomalacia. 
Palsy, bulbar. 
Paralysis agitans. 
Psychoses. 
Purpura idiopathic, hemorrhagic. 
Raynaud’s disease. 
Sarcoidosis. 
Scleroderma. 
Sclerosis, amyotrophic lateral. 
Sclerosis, multiple. 
Syringomyelia. 
Thromboangiitis obliterans (Buerger’s dis-

ease). 
Tuberculosis, active. 
Tumors, malignant, or of the brain or spinal 

cord or peripheral nerves. 
Ulcers, peptic (gastric or duodenal) (A proper 

diagnosis of gastric or duodenal ulcer (pep-
tic ulcer) is to be considered established if 
it represents a medically sound interpreta-
tion of sufficient clinical findings war-
ranting such diagnosis and provides an 
adequate basis for a differential diagnosis 
from other conditions with like symptoma-
tology; in short, where the preponderance 
of evidence indicates gastric or duodenal 
ulcer (peptic ulcer). Whenever possible, of 
course, laboratory findings should be used 
in corroboration of the clinical data. 

(b) Tropical diseases. The following 
diseases shall be granted service con-
nection as a result of tropical service, 
although not otherwise established as 
incurred in service if manifested to a 
compensable degree within the applica-
ble time limits under § 3.307 or § 3.308 
following service in a period of war or 
following peacetime service, provided 
the rebuttable presumption provisions 
of § 3.307 are also satisfied. 

Amebiasis. 

Blackwater fever. 
Cholera. 
Dracontiasis. 
Dysentery. 
Filariasis. 
Leishmaniasis, including kala-azar. 
Loiasis. 
Malaria. 
Onchocerciasis. 
Oroya fever. 
Pinta. 
Plague. 
Schistosomiasis. 
Yaws. 
Yellow fever. 
Resultant disorders or diseases originating 

because of therapy administered in connec-
tion with such diseases or as a preventa-
tive thereof. 

(c) Diseases specific as to former pris-
oners of war. (1) If a veteran is a former 
prisoner of war, the following diseases 
shall be service connected if manifest 
to a degree of disability of 10 percent or 
more at any time after discharge or re-
lease from active military, naval, or 
air service even though there is no 
record of such disease during service, 
provided the rebuttable presumption 
provisions of § 3.307 are also satisfied. 

Psychosis. 
Any of the anxiety states. 
Dysthymic disorder (or depressive neu-

rosis). 
Organic residuals of frostbite, if it is deter-

mined that the veteran was interned in cli-
matic conditions consistent with the occur-
rence of frostbite. 

Post-traumatic osteoarthritis. 
Atherosclerotic heart disease or hyper-

tensive vascular disease (including hyper-
tensive heart disease) and their complica-
tions (including myocardial infarction, con-
gestive heart failure, arrhythmia). 

Stroke and its complications. 
(2) If the veteran: 
(i) Is a former prisoner of war and; 
(ii) Was interned or detained for not 

less than 30 days, the following dis-
eases shall be service connected if 
manifest to a degree of 10 percent or 
more at any time after discharge or re-
lease from active military, naval, or 
air service even though there is no 
record of such disease during service, 
provided the rebuttable presumption 
provisions of § 3.307 are also satisfied. 

Avitaminosis. 
Beriberi (including beriberi heart disease). 
Chronic dysentery. 
Helminthiasis. 
Malnutrition (including optic atrophy as-

sociated with malnutrition). 
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Pellagra. 
Any other nutritional deficiency. 
Irritable bowel syndrome. 
Peptic ulcer disease. 
Peripheral neuropathy except where di-

rectly related to infectious causes. 
Cirrhosis of the liver. 

(Authority: 38 U.S.C. 1112(b)) 

(d) Diseases specific to radiation-ex-
posed veterans. (1) The diseases listed in 
paragraph (d)(2) of this section shall be 
service-connected if they become mani-
fest in a radiation-exposed veteran as 
defined in paragraph (d)(3) of this sec-
tion, provided the rebuttable presump-
tion provisions of § 3.307 of this part are 
also satisfied. 

(2) The diseases referred to in para-
graph (d)(1) of this section are the fol-
lowing: 

(i) Leukemia (other than chronic 
lymphocytic leukemia). 

(ii) Cancer of the thyroid. 
(iii) Cancer of the breast. 
(iv) Cancer of the pharynx. 
(v) Cancer of the esophagus. 
(vi) Cancer of the stomach. 
(vii) Cancer of the small intestine. 
(viii) Cancer of the pancreas. 
(ix) Multiple myeloma. 
(x) Lymphomas (except Hodgkin’s 

disease). 
(xi) Cancer of the bile ducts. 
(xii) Cancer of the gall bladder. 
(xiii) Primary liver cancer (except if 

cirrhosis or hepatitis B is indicated). 
(xiv) Cancer of the salivary gland. 
(xv) Cancer of the urinary tract. 
(xvi) Bronchiolo-alveolar carcinoma. 
(xvii) Cancer of the bone. 
(xviii) Cancer of the brain. 
(xix) Cancer of the colon. 
(xx) Cancer of the lung. 
(xxi) Cancer of the ovary. 

NOTE: For the purposes of this section, the 
term ‘‘urinary tract’’ means the kidneys, 
renal pelves, ureters, urinary bladder, and 
urethra. 

(Authority: 38 U.S.C. 1112(c)(2)) 

(3) For purposes of this section: 
(i) The term radiation-exposed veteran 

means either a veteran who while serv-
ing on active duty, or an individual 
who while a member of a reserve com-
ponent of the Armed Forces during a 
period of active duty for training or in-
active duty training, participated in a 
radiation-risk activity. 

(ii) The term radiation-risk activity 
means: 

(A) Onsite participation in a test in-
volving the atmospheric detonation of 
a nuclear device. 

(B) The occupation of Hiroshima or 
Nagasaki, Japan, by United States 
forces during the period beginning on 
August 6, 1945, and ending on July 1, 
1946. 

(C) Internment as a prisoner of war 
in Japan (or service on active duty in 
Japan immediately following such in-
ternment) during World War II which 
resulted in an opportunity for exposure 
to ionizing radiation comparable to 
that of the United States occupation 
forces in Hiroshima or Nagasaki, 
Japan, during the period beginning on 
August 6, 1945, and ending on July 1, 
1946. 

(D)(1) Service in which the service 
member was, as part of his or her offi-
cial military duties, present during a 
total of at least 250 days before Feb-
ruary 1, 1992, on the grounds of a gas-
eous diffusion plant located in Padu-
cah, Kentucky, Portsmouth, Ohio, or 
the area identified as K25 at Oak Ridge, 
Tennessee, if, during such service the 
veteran: 

(i) Was monitored for each of the 250 
days of such service through the use of 
dosimetry badges for exposure at the 
plant of the external parts of veteran’s 
body to radiation; or 

(ii) Served for each of the 250 days of 
such service in a position that had ex-
posures comparable to a job that is or 
was monitored through the use of do-
simetry badges; or 

(2) Service before January 1, 1974, on 
Amchitka Island, Alaska, if, during 
such service, the veteran was exposed 
to ionizing radiation in the perform-
ance of duty related to the Long Shot, 
Milrow, or Cannikin underground nu-
clear tests. 

(3) For purposes of paragraph 
(d)(3)(ii)(D)(1) of this section, the term 
‘‘day’’ refers to all or any portion of a 
calendar day. 

(E) Service in a capacity which, if 
performed as an employee of the De-
partment of Energy, would qualify the 
individual for inclusion as a member of 
the Special Exposure Cohort under sec-
tion 3621(14) of the Energy Employees 
Occupational Illness Compensation 
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Program Act of 2000 (42 U.S.C. 
7384l(14)). 

(iii) The term atmospheric detonation 
includes underwater nuclear detona-
tions. 

(iv) The term onsite participation 
means: 

(A) During the official operational 
period of an atmospheric nuclear test, 
presence at the test site, or perform-
ance of official military duties in con-
nection with ships, aircraft or other 
equipment used in direct support of the 
nuclear test. 

(B) During the six month period fol-
lowing the official operational period 
of an atmospheric nuclear test, pres-
ence at the test site or other test stag-
ing area to perform official military 
duties in connection with completion 
of projects related to the nuclear test 
including decontamination of equip-
ment used during the nuclear test. 

(C) Service as a member of the garri-
son or maintenance forces on Eniwetok 
during the periods June 21, 1951, 
through July 1, 1952, August 7, 1956, 
through August 7, 1957, or November 1, 
1958, through April 30, 1959. 

(D) Assignment to official military 
duties at Naval Shipyards involving 
the decontamination of ships that par-
ticipated in Operation Crossroads. 

(v) For tests conducted by the United 
States, the term operational period 
means: 

(A) For Operation TRINITY the pe-
riod July 16, 1945 through August 6, 
1945. 

(B) For Operation CROSSROADS the 
period July 1, 1946 through August 31, 
1946. 

(C) For Operation SANDSTONE the 
period April 15, 1948 through May 20, 
1948. 

(D) For Operation RANGER the pe-
riod January 27, 1951 through February 
6, 1951. 

(E) For Operation GREENHOUSE the 
period April 8, 1951 through June 20, 
1951. 

(F) For Operation BUSTER-JANGLE 
the period October 22, 1951 through De-
cember 20, 1951. 

(G) For Operation TUMBLER-SNAP-
PER the period April 1, 1952 through 
June 20, 1952. 

(H) For Operation IVY the period No-
vember 1, 1952 through December 31, 
1952. 

(I) For Operation UPSHOT-KNOT-
HOLE the period March 17, 1953 
through June 20, 1953. 

(J) For Operation CASTLE the period 
March 1, 1954 through May 31, 1954. 

(K) For Operation TEAPOT the period 
February 18, 1955 through June 10, 1955. 

(L) For Operation WIGWAM the pe-
riod May 14, 1955 through May 15, 1955. 

(M) For Operation REDWING the pe-
riod May 5, 1956 through August 6, 1956. 

(N) For Operation PLUMBBOB the 
period May 28, 1957 through October 22, 
1957. 

(O) For Operation HARDTACK I the 
period April 28, 1958 through October 
31, 1958. 

(P) For Operation ARGUS the period 
August 27, 1958 through September 10, 
1958. 

(Q) For Operation HARDTACK II the 
period September 19, 1958 through Oc-
tober 31, 1958. 

(R) For Operation DOMINIC I the pe-
riod April 25, 1962 through December 31, 
1962. 

(S) For Operation DOMINIC II/PLOW-
SHARE the period July 6, 1962 through 
August 15, 1962. 

(vi) The term ‘‘occupation of Hiro-
shima or Nagasaki, Japan, by United 
States forces’’ means official military 
duties within 10 miles of the city limits 
of either Hiroshima or Nagasaki, 
Japan, which were required to perform 
or support military occupation func-
tions such as occupation of territory, 
control of the population, stabilization 
of the government, demilitarization of 
the Japanese military, rehabilitation 
of the infrastructure or deactivation 
and conversion of war plants or mate-
rials. 

(vii) Former prisoners of war who had 
an opportunity for exposure to ionizing 
radiation comparable to that of vet-
erans who participated in the occupa-
tion of Hiroshima or Nagasaki, Japan, 
by United States forces shall include 
those who, at any time during the pe-
riod August 6, 1945, through July 1, 
1946: 

(A) Were interned within 75 miles of 
the city limits of Hiroshima or within 
150 miles of the city limits of Nagasaki, 
or 
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(B) Can affirmatively show they 
worked within the areas set forth in 
paragraph (d)(3)(vii)(A) of this section 
although not interned within those 
areas, or 

(C) Served immediately following in-
ternment in a capacity which satisfies 
the definition in paragraph (d)(3)(vi) of 
this section, or 

(D) Were repatriated through the 
port of Nagasaki. 

(Authority: 38 U.S.C. 1110, 1112, 1131) 

(e) Disease associated with exposure to 
certain herbicide agents. If a veteran was 
exposed to an herbicide agent during 
active military, naval, or air service, 
the following diseases shall be service- 
connected if the requirements of 
§ 3.307(a)(6) are met even though there 
is no record of such disease during 
service, provided further that the re-
buttable presumption provisions of 
§ 3.307(d) are also satisfied. 

AL amyloidosis 
Chloracne or other acneform disease con-

sistent with chloracne 
Type 2 diabetes (also known as Type II diabe-

tes mellitus or adult-onset diabetes) 
Hodgkin’s disease 
Chronic lymphocytic leukemia 
Multiple myeloma 
Non-Hodgkin’s lymphoma 
Acute and subacute peripheral neuropathy 
Porphyria cutanea tarda 
Prostate cancer 
Respiratory cancers (cancer of the lung, 

bronchus, larynx, or trachea) 
Soft-tissue sarcoma (other than 

osteosarcoma, chondrosarcoma, Kaposi’s 
sarcoma, or mesothelioma) 

NOTE 1: The term ‘‘soft-tissue sarcoma’’ in-
cludes the following: 
Adult fibrosarcoma 
Dermatofibrosarcoma protuberans 
Malignant fibrous histiocytoma 
Liposarcoma 
Leiomyosarcoma 
Epithelioid leiomyosarcoma (malignant 

leiomyoblastoma) 
Rhabdomyosarcoma 
Ectomesenchymoma 
Angiosarcoma (hemangiosarcoma and 

lymphangiosarcoma) 
Proliferating (systemic) 

angioendotheliomatosis 
Malignant glomus tumor 
Malignant hemangiopericytoma 
Synovial sarcoma (malignant synovioma) 
Malignant giant cell tumor of tendon sheath 
Malignant schwannoma, including malig-

nant schwannoma with rhabdomyoblastic 

differentiation (malignant Triton tumor), 
glandular and epithelioid malignant 
schwannomas 

Malignant mesenchymoma 
Malignant granular cell tumor 
Alveolar soft part sarcoma 
Epithelioid sarcoma 
Clear cell sarcoma of tendons and 

aponeuroses 
Extraskeletal Ewing’s sarcoma 
Congenital and infantile fibrosarcoma 
Malignant ganglioneuroma 

NOTE 2: For purposes of this section, the 
term acute and subacute peripheral neuropathy 
means transient peripheral neuropathy that 
appears within weeks or months of exposure 
to an herbicide agent and resolves within 
two years of the date of onset. 

(Authority: 38 U.S.C. 501(a) and 1116) 

[41 FR 55873, Dec. 23, 1976 and 47 FR 11656, 
Mar. 18, 1982, as amended at 47 FR 54436, Dec. 
3, 1982; 49 FR 47003, Nov. 30, 1984; 53 FR 23236, 
June 21, 1988; 54 FR 26029, June 21, 1989; 57 FR 
10426, Mar. 26, 1992; 58 FR 25564, Apr. 27, 1993; 
58 FR 29109, May 19, 1993; 58 FR 41636, Aug. 5, 
1993; 59 FR 5107, Feb. 3, 1994; 59 FR 25329, May 
16, 1994; 59 FR 29724, June 9, 1994; 59 FR 35465, 
July 12, 1994; 60 FR 31252, June 14, 1995; 61 FR 
57589, Nov. 7, 1996; 65 FR 43700, July 14, 2000; 
66 FR 23168, May 8, 2001; 67 FR 3615, Jan. 25, 
2002; 67 FR 67793, Nov. 7, 2002; 68 FR 42603, 
July 18, 2003; 68 FR 59542, Oct. 16, 2003; 69 FR 
60089, Oct. 7, 2004; 71 FR 44918, Aug. 8, 2006; 73 
FR 30485, May 28, 2008; 73 FR 31753, June 4, 
2008; 74 FR 21260, May 7, 2009] 

§ 3.310 Disabilities that are proxi-
mately due to, or aggravated by, 
service-connected disease or injury. 

(a) General. Except as provided in 
§ 3.300(c), disability which is proxi-
mately due to or the result of a serv-
ice-connected disease or injury shall be 
service connected. When service con-
nection is thus established for a sec-
ondary condition, the secondary condi-
tion shall be considered a part of the 
original condition. 

(b) Aggravation of nonservice-connected 
disabilities. Any increase in severity of 
a nonservice-connected disease or in-
jury that is proximately due to or the 
result of a service-connected disease or 
injury, and not due to the natural 
progress of the nonservice-connected 
disease, will be service connected. How-
ever, VA will not concede that a non-
service-connected disease or injury was 
aggravated by a service-connected dis-
ease or injury unless the baseline level 
of severity of the nonservice-connected 
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disease or injury is established by med-
ical evidence created before the onset 
of aggravation or by the earliest med-
ical evidence created at any time be-
tween the onset of aggravation and the 
receipt of medical evidence estab-
lishing the current level of severity of 
the nonservice-connected disease or in-
jury. The rating activity will deter-
mine the baseline and current levels of 
severity under the Schedule for Rating 
Disabilities (38 CFR part 4) and deter-
mine the extent of aggravation by de-
ducting the baseline level of severity, 
as well as any increase in severity due 
to the natural progress of the disease, 
from the current level. 

(Authority: 38 U.S.C. 1110 and 1131) 

(c) Cardiovascular disease. Ischemic 
heart disease or other cardiovascular 
disease developing in a veteran who has 
a service-connected amputation of one 
lower extremity at or above the knee 
or service-connected amputations of 
both lower extremities at or above the 
ankles, shall be held to be the proxi-
mate result of the service-connected 
amputation or amputations. 

(Authority: 38 U.S.C. 501, 1110–1131) 

[44 FR 50340, Aug. 28, 1979, as amended at 66 
FR 18198, Apr. 6, 2001; 71 FR 52747, Sept. 7, 
2006] 

§ 3.311 Claims based on exposure to 
ionizing radiation. 

(a) Determinations of exposure and 
dose—(1) Dose assessment. In all claims 
in which it is established that a 
radiogenic disease first became mani-
fest after service and was not manifest 
to a compensable degree within any ap-
plicable presumptive period as speci-
fied in § 3.307 or § 3.309, and it is con-
tended the disease is a result of expo-
sure to ionizing radiation in service, an 
assessment will be made as to the size 
and nature of the radiation dose or 
doses. When dose estimates provided 
pursuant to paragraph (a)(2) of this sec-
tion are reported as a range of doses to 
which a veteran may have been ex-
posed, exposure at the highest level of 
the dose range reported will be pre-
sumed. 

(Authority: 38 U.S.C. 501) 

(2) Request for dose information. Where 
necessary pursuant to paragraph (a)(1) 
of this section, dose information will 
be requested as follows: 

(i) Atmospheric nuclear weapons test 
participation claims. In claims based 
upon participation in atmospheric nu-
clear testing, dose data will in all cases 
be requested from the appropriate of-
fice of the Department of Defense. 

(ii) Hiroshima and Nagasaki occupation 
claims. In all claims based on participa-
tion in the American occupation of 
Hiroshima or Nagasaki, Japan, prior to 
July 1, 1946, dose data will be requested 
from the Department of Defense. 

(iii) Other exposure claims. In all other 
claims involving radiation exposure, a 
request will be made for any available 
records concerning the veteran’s expo-
sure to radiation. These records nor-
mally include but may not be limited 
to the veteran’s Record of Occupa-
tional Exposure to Ionizing Radiation 
(DD Form 1141), if maintained, service 
medical records, and other records 
which may contain information per-
taining to the veteran’s radiation dose 
in service. All such records will be for-
warded to the Under Secretary for 
Health, who will be responsible for 
preparation of a dose estimate, to the 
extent feasible, based on available 
methodologies. 

(3) Referral to independent expert. 
When necessary to reconcile a material 
difference between an estimate of dose, 
from a credible source, submitted by or 
on behalf of a claimant, and dose data 
derived from official military records, 
the estimates and supporting docu-
mentation shall be referred to an inde-
pendent expert, selected by the Direc-
tor of the National Institutes of 
Health, who shall prepare a separate 
radiation dose estimate for consider-
ation in adjudication of the claim. For 
purposes of this paragraph: 

(i) The difference between the claim-
ant’s estimate and dose data derived 
from official military records shall or-
dinarily be considered material if one 
estimate is at least double the other 
estimate. 

(ii) A dose estimate shall be consid-
ered from a ‘‘credible source’’ if pre-
pared by a person or persons certified 
by an appropriate professional body in 
the field of health physics, nuclear 
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medicine or radiology and if based on 
analysis of the facts and circumstances 
of the particular claim. 

(4) Exposure. In cases described in 
paragraph (a)(2)(i) and (ii) of this sec-
tion: 

(i) If military records do not estab-
lish presence at or absence from a site 
at which exposure to radiation is 
claimed to have occurred, the veteran’s 
presence at the site will be conceded. 

(ii) Neither the veteran nor the vet-
eran’s survivors may be required to 
produce evidence substantiating expo-
sure if the information in the veteran’s 
service records or other records main-
tained by the Department of Defense is 
consistent with the claim that the vet-
eran was present where and when the 
claimed exposure occurred. 

(b) Initial review of claims. (1) When it 
is determined: 

(i) A veteran was exposed to ionizing 
radiation as a result of participation in 
the atmospheric testing of nuclear 
weapons, the occupation of Hiroshima 
or Nagasaki, Japan, from September 
1945 until July 1946, or other activities 
as claimed; 

(ii) The veteran subsequently devel-
oped a radiogenic disease; and 

(iii) Such disease first became mani-
fest within the period specified in para-
graph (b)(5) of this section; before its 
adjudication the claim will be referred 
to the Under Secretary for Benefits for 
further consideration in accordance 
with paragraph (c) of this section. If 
any of the foregoing 3 requirements has 
not been met, it shall not be deter-
mined that a disease has resulted from 
exposure to ionizing radiation under 
such circumstances. 

(2) For purposes of this section the 
term ‘‘radiogenic disease’’ means a dis-
ease that may be induced by ionizing 
radiation and shall include the fol-
lowing: 

(i) All forms of leukemia except 
chronic lymphatic (lymphocytic) leu-
kemia; 

(ii) Thyroid cancer; 
(iii) Breast cancer; 
(iv) Lung cancer; 
(v) Bone cancer; 
(vi) Liver cancer; 
(vii) Skin cancer; 
(viii) Esophageal cancer; 
(ix) Stomach cancer; 

(x) Colon cancer; 
(xi) Pancreatic cancer; 
(xii) Kidney cancer; 
(xiii) Urinary bladder cancer; 
(xiv) Salivary gland cancer; 
(xv) Multiple myeloma; 
(xvi) Posterior subcapsular cataracts; 
(xvii) Non-malignant thyroid nodular 

disease; 
(xviii) Ovarian cancer; 
(xix) Parathyroid adenoma; 
(xx) Tumors of the brain and central 

nervous system; 
(xxi) Cancer of the rectum; 
(xxii) Lymphomas other than Hodg-

kin’s disease; 
(xxiii) Prostate cancer; and 
(xxiv) Any other cancer. 

(Authority: 38 U.S.C. 501) 

(3) Public Law 98–542 requires VA to 
determine whether sound medical and 
scientific evidence supports estab-
lishing a rule identifying polycythemia 
vera as a radiogenic disease. VA has de-
termined that sound medical and sci-
entific evidence does not support in-
cluding polycythemia vera on the list 
of known radiogenic diseases in this 
regulation. Even so, VA will consider a 
claim based on the assertion that poly-
cythemia vera is a radiogenic disease 
under the provisions of paragraph (b)(4) 
of this section. (Authority: Pub. L. 98– 
542, section 5(b)(2)(A)(i), (iii)). 

(4) If a claim is based on a disease 
other than one of those listed in para-
graph (b)(2) of this section, VA shall 
nevertheless consider the claim under 
the provisions of this section provided 
that the claimant has cited or sub-
mitted competent scientific or medical 
evidence that the claimed condition is 
a radiogenic disease. 

(5) For the purposes of paragraph 
(b)(1) of this section: 

(i) Bone cancer must become mani-
fest within 30 years after exposure; 

(ii) Leukemia may become manifest 
at any time after exposure; 

(iii) Posterior subcapsular cataracts 
must become manifest 6 months or 
more after exposure; and 

(iv) Other diseases specified in para-
graph (b)(2) of this section must be-
come manifest 5 years or more after ex-
posure. 

(Authority: 38 U.S.C. 501; Pub. L. 98–542) 
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(c) Review by Under Secretary for Bene-
fits. (1) When a claim is forwarded for 
review pursuant to paragraph (b)(1) of 
this section, the Under Secretary for 
Benefits shall consider the claim with 
reference to the factors specified in 
paragraph (e) of this section and may 
request an advisory medical opinion 
from the Under Secretary for Health. 

(i) If after such consideration the 
Under Secretary for Benefits is con-
vinced sound scientific and medical 
evidence supports the conclusion it is 
at least as likely as not the veteran’s 
disease resulted from exposure to radi-
ation in service, the Under Secretary 
for Benefits shall so inform the re-
gional office of jurisdiction in writing. 
The Under Secretary for Benefits shall 
set forth the rationale for this conclu-
sion, including an evaluation of the 
claim under the applicable factors 
specified in paragraph (e) of this sec-
tion. 

(ii) If the Under Secretary for Bene-
fits determines there is no reasonable 
possibility that the veteran’s disease 
resulted from radiation exposure in 
service, the Under Secretary for Bene-
fits shall so inform the regional office 
of jurisidiction in writing, setting forth 
the rationale for this conclusion. 

(2) If the Under Secretary for Bene-
fits, after considering any opinion of 
the Under Secretary for Health, is un-
able to conclude whether it is at least 
as likely as not, or that there is no rea-
sonable possibility, the veteran’s dis-
ease resulted from radiation exposure 
in service, the Under Secretary for 
Benefits shall refer the matter to an 
outside consultant in accordance with 
paragraph (d) of this section. 

(3) For purposes of paragraph (c)(1) of 
this section, ‘‘sound scientific evi-
dence’’ means observations, findings, 
or conclusions which are statistically 
and epidemiologically valid, are statis-
tically significant, are capable of rep-
lication, and withstand peer review, 
and ‘‘sound medical evidence’’ means 
observations, findings, or conclusions 
which are consistent with current med-
ical knowledge and are so reasonable 
and logical as to serve as the basis of 
management of a medical condition. 

(d) Referral to outside consultants. (1) 
Referrals pursuant to paragraph (c) of 
this section shall be to consultants se-

lected by the Under Secretary for 
Health from outside VA, upon the rec-
ommendation of the Director of the 
National Cancer Institute. The consult-
ant will be asked to evaluate the claim 
and provide an opinion as to the likeli-
hood the disease is a result of exposure 
as claimed. 

(2) The request for opinion shall be in 
writing and shall include a description 
of: 

(i) The disease, including the specific 
cell type and stage, if known, and when 
the disease first became manifest; 

(ii) The circumstances, including 
date, of the veteran’s exposure; 

(iii) The veteran’s age, gender, and 
pertinent family history; 

(iv) The veteran’s history of exposure 
to known carcinogens, occupationally 
or otherwise; 

(v) Evidence of any other effects radi-
ation exposure may have had on the 
veteran; and 

(vi) Any other information relevant 
to determination of causation of the 
veteran’s disease. 
The Under Secretary for Benefits shall 
forward, with the request, copies of 
pertinent medical records and, where 
available, dose assessments from offi-
cial sources, from credible sources as 
defined in paragraph (a)(3)(ii) of this 
section, and from an independent ex-
pert pursuant to paragraph (a)(3) of 
this section. 

(3) The consultant shall evaluate the 
claim under the factors specified in 
paragraph (e) of this section and re-
spond in writing, stating whether it is 
either likely, unlikely, or approxi-
mately as likely as not the veteran’s 
disease resulted from exposure to ion-
izing radiation in service. The response 
shall set forth the rationale for the 
consultant’s conclusion, including the 
consultant’s evaluation under the ap-
plicable factors specified in paragraph 
(e) of this section. The Under Secretary 
for Benefits shall review the consult-
ant’s response and transmit it with any 
comments to the regional office of ju-
risdiction for use in adjudication of the 
claim. 

(e) Factors for consideration. Factors 
to be considered in determining wheth-
er a veteran’s disease resulted from ex-
posure to ionizing radiation in service 
include: 
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(1) The probable dose, in terms of 
dose type, rate and duration as a factor 
in inducing the disease, taking into ac-
count any known limitations in the do-
simetry devices employed in its meas-
urement or the methodologies em-
ployed in its estimation; 

(2) The relative sensitivity of the in-
volved tissue to induction, by ionizing 
radiation, of the specific pathology; 

(3) The veteran’s gender and perti-
nent family history; 

(4) The veteran’s age at time of expo-
sure; 

(5) The time-lapse between exposure 
and onset of the disease; and 

(6) The extent to which exposure to 
radiation, or other carcinogens, outside 
of service may have contributed to de-
velopment of the disease. 

(f) Adjudication of claim. The deter-
mination of service connection will be 
made under the generally applicable 
provisions of this part, giving due con-
sideration to all evidence of record, in-
cluding any opinion provided by the 
Under Secretary for Health or an out-
side consultant, and to the evaluations 
published pursuant to § 1.17 of this 
title. With regard to any issue material 
to consideration of a claim, the provi-
sions of § 3.102 of this title apply. 

(g) Willful misconduct and supervening 
cause. In no case will service connec-
tion be established if the disease is due 
to the veteran’s own willful mis-
conduct, or if there is affirmative evi-
dence to establish that a supervening, 
nonservice-related condition or event 
is more likely the cause of the disease. 

(Authority: Pub. L. 98–542) 

[50 FR 34459, Aug. 26, 1985, as amended at 54 
FR 42803, Oct. 18, 1989; 58 FR 16359, Mar. 26, 
1993. Redesignated at 59 FR 5107, Feb. 3, 1994, 
and amended at 59 FR 45975, Sept. 6, 1994; 60 
FR 9628, Feb. 21, 1995; 60 FR 53277, Oct. 13, 
1995; 63 FR 50994, Sept. 24, 1998; 67 FR 6871, 
Feb. 14, 2002] 

§ 3.312 Cause of death. 
(a) General. The death of a veteran 

will be considered as having been due 
to a service-connected disability when 
the evidence establishes that such dis-
ability was either the principal or a 
contributory cause of death. The issue 
involved will be determined by exercise 
of sound judgment, without recourse to 
speculation, after a careful analysis 

has been made of all the facts and cir-
cumstances surrounding the death of 
the veteran, including, particularly, 
autopsy reports. 

(b) Principal cause of death. The serv-
ice-connected disability will be consid-
ered as the principal (primary) cause of 
death when such disability, singly or 
jointly with some other condition, was 
the immediate or underlying cause of 
death or was etiologically related 
thereto. 

(c) Contributory cause of death. (1) 
Contributory cause of death is inher-
ently one not related to the principal 
cause. In determining whether the 
service-connected disability contrib-
uted to death, it must be shown that it 
contributed substantially or materi-
ally; that it combined to cause death; 
that it aided or lent assistance to the 
production of death. It is not sufficient 
to show that it casually shared in pro-
ducing death, but rather it must be 
shown that there was a causal connec-
tion. 

(2) Generally, minor service-con-
nected disabilities, particularly those 
of a static nature or not materially af-
fecting a vital organ, would not be held 
to have contributed to death primarily 
due to unrelated disability. In the same 
category there would be included serv-
ice-connected disease or injuries of any 
evaluation (even though evaluated as 
100 percent disabling) but of a quies-
cent or static nature involving mus-
cular or skeletal functions and not ma-
terially affecting other vital body func-
tions. 

(3) Service-connected diseases or in-
juries involving active processes affect-
ing vital organs should receive careful 
consideration as a contributory cause 
of death, the primary cause being unre-
lated, from the viewpoint of whether 
there were resulting debilitating ef-
fects and general impairment of health 
to an extent that would render the per-
son materially less capable of resisting 
the effects of other disease or injury 
primarily causing death. Where the 
service-connected condition affects 
vital organs as distinguished from mus-
cular or skeletal functions and is eval-
uated as 100 percent disabling, debilita-
tion may be assumed. 
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(4) There are primary causes of death 
which by their very nature are so over-
whelming that eventual death can be 
anticipated irrespective of coexisting 
conditions, but, even in such cases, 
there is for consideration whether 
there may be a reasonable basis for 
holding that a service-connected condi-
tion was of such severity as to have a 
material influence in accelerating 
death. In this situation, however, it 
would not generally be reasonable to 
hold that a service-connected condition 
accelerated death unless such condi-
tion affected a vital organ and was of 
itself of a progressive or debilitating 
nature. 

CROSS REFERENCES: Reasonable doubt. See 
§ 3.102. Service connection for mental un-
soundness in suicide. See § 3.302. 

[26 FR 1582, Feb. 24, 1961, as amended at 54 
FR 34981, Aug. 23, 1989; 54 FR 42803, Oct. 18, 
1989] 

§ 3.313 Claims based on service in Viet-
nam. 

(a) Service in Vietnam. Service in Viet-
nam includes service in the waters off-
shore, or service in other locations if 
the conditions of service involved duty 
or visitation in Vietnam. 

(b) Service connection based on service 
in Vietnam. Service in Vietnam during 
the Vietnam Era together with the de-
velopment of non-Hodgkin’s lymphoma 
manifested subsequent to such service 
is sufficient to establish service con-
nection for that disease. 

(Authority: 38 U.S.C. 501) 

[55 FR 43124, Oct. 26, 1990] 

§ 3.314 Basic pension determinations. 
(a) Prior to the Mexican border period. 

While pensions are granted based on 
certain service prior to the Mexican 
border period, the only rating factors 
in claims therefor are: 

(1) Claims based on service of less 
than 90 days in the Spanish-American 
War require a rating determination as 
to whether the veteran was discharged 
or released from service for a service- 
connected disability or had at the time 
of separation from service a service- 
connected disability, shown by official 
service records, which in medical judg-
ment would have warranted a dis-
charge for disability. Eligibility in 

such cases requires a finding that the 
disability was incurred in or aggra-
vated by service in line of duty without 
benefit of presumptive provisions of 
law or Department of Veterans Affairs 
regulations. 

(Authority: 38 U.S.C. 1512) 

(2) Veterans entitled to pension on 
the basis of service in the Spanish- 
American War may be entitled to an 
increased rate of pension if rated as 
being in need of regular aid and attend-
ance. Veterans who have elected pen-
sion under Pub. L. 86–211 (73 Stat. 432) 
who are not rated as being in need of 
regular aid and attendance may be en-
titled to increased pension based on 100 
percent permanent disability together 
with independent disability of 60 per-
cent or more or by reason of being per-
manently housebound as provided in 
§ 3.351 (d). 

(Authority: 38 U.S.C. 1502 (b), (c), 512) 

(b) Mexican border period and later war 
periods. Non-service-connected dis-
ability and death pension may be paid 
based on service in the Mexican border 
period, World War I, World War II, the 
Korean conflict and the Vietnam era. 
Rating determinations in such claims 
will be required in the following situa-
tions: 

(1) Claims based on service of less 
than 90 days may require a determina-
tion as to whether the veteran was dis-
charged or released from service for a 
service-connected disability or had at 
the time of separation from service a 
service-connected disability, shown by 
official service records, which in med-
ical judgment would have warranted a 
discharge for disability. Eligibility in 
such cases requires a finding that the 
disability was incurred in or aggra-
vated by service in line of duty without 
benefit of presumptive provisions of 
law or Department of Veterans Affairs 
regulations (38 U.S.C. 1521(g)(2)) unless, 
in the case of death pension, the vet-
eran was, at the time of death, receiv-
ing (or entitled to receive) compensa-
tion or retirement pay based upon a 
wartime service-connected disability. 

(Authority: 38 U.S.C. 1541(a) and 1542(a)) 
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(2) Determinations of permanent 
total disability for pension purposes 
will be based on non-service-connected 
disability or combined non-service-con-
nected and service-connected disabil-
ities not the result of willful mis-
conduct. However, for pension under 
Pub. L. 86–211 (73 Stat. 432), permanent 
and total disability will be presumed 
where the veteran has attained age 65 
or effective January 1, 1977, where the 
veteran became unemployable after 
age 65. 

(Authority: 38 U.S.C. 1502(a), 1523(a)) 

(3) Veterans entitled to nonservice- 
connected disability pension may be 
entitled to an increased rate of pension 
if rated as being in need of regular aid 
and attendance. Veterans entitled to 
protected pension or pension under 
Pub. L. 86–211 (73 Stat. 432) who are not 
rated as being in need of regular aid 
and attendance may be entitled to in-
creased pension based on a 100 percent 
permanent disability together with 
independent disability of 60 percent or 
more or by reason of being perma-
nently housebound as provided in § 3.351 
(d) or (e). 

(Authority: 38 U.S.C. 1502 (b), (c), 1521) 

[31 FR 4680, Mar. 19, 1966, as amended at 32 
FR 13224, Sept. 19, 1967; 36 FR 8446, May 6, 
1971; 40 FR 56434, Dec. 3, 1975; 41 FR 56804, 
Dec. 30, 1976; 61 FR 20438, May 7, 1996] 

§ 3.315 Basic eligibility determina-
tions; dependents, loans, education. 

(a) Child over 18 years. A child of a 
veteran may be considered a ‘‘child’’ 
after age 18 for purposes of benefits 
under title 38, United States Code (ex-
cept ch. 19 and sec. 8502(b) of ch. 85), if 
found by a rating determination to 
have become, prior to age 18, perma-
nently incapable of self-support. 

(Authority: 38 U.S.C. 101(4)(B)) 

(b) Loans. If a veteran of World War 
II the Korean conflict or the Vietnam 
era had less than 90 days of service, or 
if a veteran who served after July 25, 
1947, and prior to June 27, 1950, or after 
January 31, 1955, and prior to August 5, 
1964, or after May 7, 1975, has less than 
181 days of service on active duty as de-
fined in §§ 36.4301 and 36.4501, eligibility 
of the veteran for a loan under 38 

U.S.C. ch. 37 requires a determination 
that the veteran was discharged or re-
leased because of a service-connected 
disability or that the official service 
department records show that he or she 
had at the time of separation from 
service a service-connected disability 
which in medical judgment would have 
warranted a discharge for disability. 
These determinations are subject to 
the presumption of incurrence under 
§ 3.304(b). Determinations based on 
World War II, Korean conflict and Viet-
nam era service are also subject to the 
presumption of aggravation under 
§ 3.306(b) while determination based on 
service on or after February 1, 1955, and 
before August 5, 1964, or after May 7, 
1975, are subject to the presumption of 
aggravation under § 3.306 (a) and (c). 
The provisions of this paragraph are 
also applicable, regardless of length of 
service, in determining eligibility to 
the maximum period of entitlement 
based on discharge or release for a 
service-connected disability. (See also 
the minimum service requirements of 
§ 3.12a.) 

(Authority: 38 U.S.C. 3702, 3707) 

(c) Veterans’ educational assistance. (1) 
A determination is required as to 
whether a veteran was discharged or 
released from active duty service be-
cause of a service-connected disability 
(or whether the official service depart-
ment records show that the veteran 
had at time of separation from service 
a service-connected disability which in 
medical judgment would have war-
ranted discharge for disability) when-
ever any of the following cir-
cumstances exist: 

(i) The veteran applies for benefits 
under 38 U.S.C. chapter 32, the min-
imum active duty service requirements 
of 38 U.S.C. 5303A apply to him or her, 
and the veteran would be eligible for 
such benefits only if— 

(A) He or she was discharged or re-
leased from active duty for a disability 
incurred or aggravated in line of duty, 
or 

(B) He or she has a disability that VA 
has determined to be compensable 
under 38 U.S.C. chapter 11; or 

(ii) The veteran applies for benefits 
under 38 U.S.C. chapter 30 and— 
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(A) The evidence of record does not 
clearly show either that the veteran 
was discharged or released from active 
duty for disability or that the vet-
eran’s discharge or release from active 
duty was unrelated to disability, and 

(B) The veteran is eligible for basic 
educational assistance except for the 
minimum length of active duty service 
requirements of § 21.7042(a) or 
§ 21.7044(a) of this chapter. 

(2) A determination is required as to 
whether a veteran was discharged or 
released from service in the Selected 
Reserve for a service-connected dis-
ability or for a medical condition 
which preexisted the veteran’s having 
become a member of the Selected Re-
serve and which VA determines is not 
service connected when the veteran ap-
plies for benefits under 38 U.S.C. chap-
ter 30 and— 

(i) Either the veteran would be eligi-
ble for basic educational assistance 
under that chapter only if he or she 
was discharged from the Selected Re-
serve for a service-connected dis-
ability, or for a medical condition 
which preexisted the veteran’s having 
become a member of the Selected Re-
serve and which VA finds is not service 
connected, or 

(ii) The veteran is entitled to basic 
educational assistance and would be 
entitled to receive it at the rates stat-
ed in § 21.7136(a) or § 21.7137(a) of this 
chapter only if he or she was dis-
charged from the Selected Reserve for 
a service-connected disability or for a 
medical condition which preexisted the 
veteran’s having become a member of 
the Selected Reserve and which VA 
finds is not service connected. 

(3) A determination is required as to 
whether a reservist has been unable to 
pursue a program of education due to a 
disability which has been incurred in 
or aggravated by service in the Se-
lected Reserve when— 

(i) The reservist is otherwise entitled 
to educational assistance under 10 
U.S.C. chapter 1606, and 

(ii) He or she applies for an extension 
of his or her eligibility period. 

(4) The determinations required by 
paragraphs (c)(1) through (c)(3) of this 
section are subject to the presumptions 
of incurrence under § 3.304(b) and aggra-
vation under § 3.306 (a) and (c) of this 

part, based on service rendered after 
May 7, 1975. 

(Authority: 38 U.S.C. 3011(a)(1)(A)(ii), 
3012(b)(1), 3202(1)(A), 10 U.S.C. 16133(b)) 

[38 FR 871, Jan. 5, 1973, as amended at 42 FR 
22869, May 5, 1977; 50 FR 53315, Dec. 31, 1985; 
51 FR 1510, Jan. 14, 1986; 55 FR 25974, June 26, 
1990; 61 FR 67950, Dec. 26, 1996] 

§ 3.316 Claims based on chronic effects 
of exposure to mustard gas and 
Lewisite. 

(a) Except as provided in paragraph 
(b) of this section, exposure to the 
specified vesicant agents during active 
military service under the cir-
cumstances described below together 
with the subsequent development of 
any of the indicated conditions is suffi-
cient to establish service connection 
for that condition: 

(1) Full-body exposure to nitrogen or 
sulfur mustard during active military 
service together with the subsequent 
development of chronic conjunctivitis, 
keratitis, corneal opacities, scar for-
mation, or the following cancers: Naso-
pharyngeal; laryngeal; lung (except 
mesothelioma); or squamous cell car-
cinoma of the skin. 

(2) Full-body exposure to nitrogen or 
sulfur mustard or Lewisite during ac-
tive military service together with the 
subsequent development of a chronic 
form of laryngitis, bronchitis, emphy-
sema, asthma or chronic obstructive 
pulmonary disease. 

(3) Full-body exposure to nitrogen 
mustard during active military service 
together with the subsequent develop-
ment of acute nonlymphocytic leu-
kemia. 

(b) Service connection will not be es-
tablished under this section if the 
claimed condition is due to the vet-
eran’s own willful misconduct (See 
§ 3.301(c)) or there is affirmative evi-
dence that establishes a nonservice-re-
lated supervening condition or event as 
the cause of the claimed condition (See 
§ 3.303). 

[59 FR 42499, Aug. 18, 1994] 

§ 3.317 Compensation for certain dis-
abilities due to undiagnosed ill-
nesses. 

(a)(1) Except as provided in para-
graph (c) of this section, VA will pay 
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compensation in accordance with chap-
ter 11 of title 38, United States Code, to 
a Persian Gulf veteran who exhibits ob-
jective indications of a qualifying 
chronic disability, provided that such 
disability: 

(i) Became manifest either during ac-
tive military, naval, or air service in 
the Southwest Asia theater of oper-
ations during the Persian Gulf War, or 
to a degree of 10 percent or more not 
later than December 31, 2011; and 

(ii) By history, physical examination, 
and laboratory tests cannot be attrib-
uted to any known clinical diagnosis. 

(2)(i) For purposes of this section, a 
qualifying chronic disability means a 
chronic disability resulting from any of 
the following (or any combination of 
the following): 

(A) An undiagnosed illness; 
(B) The following medically unex-

plained chronic multisymptom ill-
nesses that are defined by a cluster of 
signs or symptoms: 

(1) Chronic fatigue syndrome; 
(2) Fibromyalgia; 
(3) Irritable bowel syndrome; or 
(4) Any other illness that the Sec-

retary determines meets the criteria in 
paragraph (a)(2)(ii) of this section for a 
medically unexplained chronic multi-
symptom illness; or 

(C) Any diagnosed illness that the 
Secretary determines in regulations 
prescribed under 38 U.S.C. 1117(d) war-
rants a presumption of service-connec-
tion. 

(ii) For purposes of this section, the 
term medically unexplained chronic 
multisymptom illness means a diagnosed 
illness without conclusive 
pathophysiology or etiology, that is 
characterized by overlapping symp-
toms and signs and has features such as 
fatigue, pain, disability out of propor-
tion to physical findings, and incon-
sistent demonstration of laboratory ab-
normalities. Chronic multisymptom 
illnesses of partially understood eti-
ology and pathophysiology will not be 
considered medically unexplained. 

(3) For purposes of this section, ‘‘ob-
jective indications of chronic dis-
ability’’ include both ‘‘signs,’’ in the 
medical sense of objective evidence 
perceptible to an examining physician, 
and other, non-medical indicators that 
are capable of independent verification. 

(4) For purposes of this section, dis-
abilities that have existed for 6 months 
or more and disabilities that exhibit 
intermittent episodes of improvement 
and worsening over a 6-month period 
will be considered chronic. The 6- 
month period of chronicity will be 
measured from the earliest date on 
which the pertinent evidence estab-
lishes that the signs or symptoms of 
the disability first became manifest. 

(5) A chronic disability resulting 
from an undiagnosed illness referred to 
in this section shall be rated using 
evaluation criteria from part 4 of this 
chapter for a disease or injury in which 
the functions affected, anatomical lo-
calization, or symptomatology are 
similar. 

(6) A disability referred to in this sec-
tion shall be considered service con-
nected for purposes of all laws of the 
United States. 

(b) For the purposes of paragraph 
(a)(1) of this section, signs or symp-
toms which may be manifestations of 
undiagnosed illness or medically unex-
plained chronic multisymptom illness 
include, but are not limited to: 

(1) Fatigue 
(2) Signs or symptoms involving skin 
(3) Headache 
(4) Muscle pain 
(5) Joint pain 
(6) Neurologic signs or symptoms 
(7) Neuropsychological signs or symp-

toms 
(8) Signs or symptoms involving the 

respiratory system (upper or lower) 
(9) Sleep disturbances 
(10) Gastrointestinal signs or symp-

toms 
(11) Cardiovascular signs or symp-

toms 
(12) Abnormal weight loss 
(13) Menstrual disorders. 
(c) Compensation shall not be paid 

under this section: 
(1) If there is affirmative evidence 

that an undiagnosed illness was not in-
curred during active military, naval, or 
air service in the Southwest Asia the-
ater of operations during the Persian 
Gulf War; or 

(2) If there is affirmative evidence 
that an undiagnosed illness was caused 
by a supervening condition or event 
that occurred between the veteran’s 
most recent departure from active duty 
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1 39 FR 5315, Feb. 12, 1974. 

in the Southwest Asia theater of oper-
ations during the Persian Gulf War and 
the onset of the illness; or 

(3) If there is affirmative evidence 
that the illness is the result of the vet-
eran’s own willful misconduct or the 
abuse of alcohol or drugs. 

(d) For purposes of this section: 
(1) The term Persian Gulf veteran 

means a veteran who served on active 
military, naval, or air service in the 
Southwest Asia theater of operations 
during the Persian Gulf War. 

(2) The Southwest Asia theater of op-
erations includes Iraq, Kuwait, Saudi 
Arabia, the neutral zone between Iraq 
and Saudi Arabia, Bahrain, Qatar, the 
United Arab Emirates, Oman, the Gulf 
of Aden, the Gulf of Oman, the Persian 
Gulf, the Arabian Sea, the Red Sea, 
and the airspace above these locations. 

(Authority: 38 U.S.C. 1117) 

[60 FR 6665, Feb. 3, 1995, as amended at 62 FR 
23139, Apr. 29, 1997; 66 FR 56615, Nov. 9, 2001; 
68 FR 34541, June 10, 2003; 71 FR 75672, Dec. 
18, 2006] 

§ 3.318 Presumptive service connec-
tion for amyotrophic lateral scle-
rosis. 

(a) Except as provided in paragraph 
(b) of this section, the development of 
amyotrophic lateral sclerosis mani-
fested at any time after discharge or 
release from active military, naval, or 
air service is sufficient to establish 
service connection for that disease. 

(b) Service connection will not be es-
tablished under this section: 

(1) If there is affirmative evidence 
that amyotrophic lateral sclerosis was 
not incurred during or aggravated by 
active military, naval, or air service; 

(2) If there is affirmative evidence 
that amyotrophic lateral sclerosis is 
due to the veteran’s own willful mis-
conduct; or 

(3) If the veteran did not have active, 
continuous service of 90 days or more. 

(Authority: 38 U.S.C. 501(a)(1)) 

[73 FR 54693, Sept. 23, 2008] 

§§ 3.319–3.320 [Reserved] 

CROSS REFERENCES: 1 

Permanent and total disability ratings for 
pension purposes. See § 3.342. Special month-
ly dependency and indemnity compensation, 
death compensation and pension ratings. See 
§ 3.351. Determination of permanent need for 
regular aid and attendance and ‘‘perma-
nently bedridden.’’ See § 3.352. Conditions 
which determine permanent incapacity for 
self-support. See § 3.356. 

§ 3.321 General rating considerations. 

(a) Use of rating schedule. The 1945 
Schedule for Rating Disabilities will be 
used for evaluating the degree of dis-
abilities in claims for disability com-
pensation, disability and death pen-
sion, and in eligibility determinations. 
The provisions contained in the rating 
schedule will represent as far as can 
practicably be determined, the average 
impairment in earning capacity in civil 
occupations resulting from disability. 

(Authority: 38 U.S.C. 1155) 

(b) Exceptional cases—(1) Compensa-
tion. Ratings shall be based as far as 
practicable, upon the average impair-
ments of earning capacity with the ad-
ditional proviso that the Secretary 
shall from time to time readjust this 
schedule of ratings in accordance with 
experience. To accord justice, there-
fore, to the exceptional case where the 
schedular evaluations are found to be 
inadequate, the Under Secretary for 
Benefits or the Director, Compensation 
and Pension Service, upon field station 
submission, is authorized to approve on 
the basis of the criteria set forth in 
this paragraph an extra-schedular eval-
uation commensurate with the average 
earning capacity impairment due ex-
clusively to the service-connected dis-
ability or disabilities. The governing 
norm in these exceptional cases is: A 
finding that the case presents such an 
exceptional or unusual disability pic-
ture with such related factors as 
marked interference with employment 
or frequent periods of hospitalization 
as to render impractical the applica-
tion of the regular schedular standards. 

(2) Pension. Where the evidence of 
record establishes that an applicant for 
pension who is basically eligible fails 
to meet the disability requirements 
based on the percentage standards of 
the rating schedule but is found to be 
unemployable by reason of his or her 
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disability(ies), age, occupational back-
ground and other related factors, the 
following are authorized to approve on 
an extra-schedular basis a permanent 
and total disability rating for pension 
purposes: the Veterans Service Center 
Manager or the Pension Management 
Center Manager; or where regular 
schedular standards are met as of the 
date of the rating decision, the rating 
board. 

(3) Effective dates. The effective date 
of these extra-schedular evaluations 
granting or increasing benefits will be 
in accordance with § 3.400(b)(1) and (2) 
as to original and reopened claims and 
in accordance with § 3.400(o) in claims 
for increased benefits. 

(c) Advisory opinion. Cases in which 
application of the schedule is not un-
derstood or the propriety of an extra- 
schedular rating is questionable may 
be submitted to Central Office for advi-
sory opinion. 

CROSS REFERENCES: Effective dates; dis-
ability benefits. See § 3.400(b). Effective 
dates; increases. See § 3.400(o). 

[26 FR 1583, Feb. 24, 1961, as amended at 29 
FR 1463, Jan. 29, 1964; 37 FR 10442, May 23, 
1972; 39 FR 5315, Feb. 12, 1974; 39 FR 32988, 
Sept. 13, 1974; 40 FR 57459, Dec. 10, 1975; 61 FR 
20727, May 8, 1996; 74 FR 26959, June 5, 2009] 

§ 3.322 Rating of disabilities aggra-
vated by service. 

(a) Aggravation of preservice disability. 
In cases involving aggravation by ac-
tive service, the rating will reflect only 
the degree of disability over and above 
the degree of disability existing at the 
time of entrance into active service, 
whether the particular condition was 
noted at the time of entrance into ac-
tive service, or whether it is deter-
mined upon the evidence of record to 
have existed at that time. It is nec-
essary to deduct from the present eval-
uation the degree, if ascertainable, of 
the disability existing at the time of 
entrance into active service, in terms 
of the rating schedule except that if 
the disability is total (100 percent) no 
deduction will be made. If the degree of 
disability at the time of entrance into 
service is not ascertainable in terms of 
the schedule, no deduction will be 
made. 

(b) Aggravation of service-connected 
disability. Where a disease or injury in-

curred in peacetime service is aggra-
vated during service in a period of war, 
or conversely, where a disease or injury 
incurred in service during a period of 
war is aggravated during peacetime 
service, the entire disability flowing 
from the disease or injury will be serv-
ice connected based on the war service. 

CROSS REFERENCES: Principles relating to 
service connection. See § 3.303. Aggravation 
of preservice disability. See § 3.306. 

[26 FR 1583, Feb. 24, 1961] 

§ 3.323 Combined ratings. 

(a) Compensation—(1) Same type of 
service. When there are two or more 
service-connected compensable disabil-
ities a combined evaluation will be 
made following the tables and rules 
prescribed in the 1945 Schedule for Rat-
ing Disabilities. 

(2) Wartime and peacetime service. 
Evaluation of wartime and peacetime 
service-connected compensable disabil-
ities will be combined to provide for 
the payment of wartime rates of com-
pensation. (38 U.S.C. 1157) Effective 
July 1, 1973, it is immaterial whether 
the disabilities are wartime or peace-
time service-connected since all dis-
abilities are compensable under 38 
U.S.C. 1114 and 1115 on and after that 
date. 

(b) Pension—(1) Nonservice-connected 
disabilities. Evaluation of two or more 
nonservice-connected disabilities not 
the result of the veteran’s own willful 
misconduct will be combined as pro-
vided in paragraph (a)(1) of this sec-
tion. 

(2) Service-connected and nonservice- 
connected disabilities. Evaluations for 
service-connected disabilities may be 
combined with evaluations for disabil-
ities not shown to be service connected 
and not the result of the veteran’s own 
willful misconduct. 

CROSS REFERENCES: ‘‘Willful misconduct.’’ 
See § 3.1(n). Pension. See § 3.3. Line of duty 
and misconduct. See § 3.301. Service connec-
tion for mental unsoundness in suicide. See 
§ 3.302. 

[26 FR 1583, Feb. 24, 1961, as amended at 38 
FR 21923, Aug. 14, 1973; 61 FR 20438, May 7, 
1996] 
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§ 3.324 Multiple noncompensable serv-
ice-connected disabilities. 

Whenever a veteran is suffering from 
two or more separate permanent serv-
ice-connected disabilities of such char-
acter as clearly to interfere with nor-
mal employability, even though none 
of the disabilities may be of compen-
sable degree under the 1945 Schedule 
for Rating Disabilities the rating agen-
cy is authorized to apply a 10-percent 
rating, but not in combination with 
any other rating. 

[40 FR 56435, Dec. 3, 1975] 

§ 3.325 [Reserved] 

§ 3.326 Examinations. 

For purposes of this section, the term 
examination includes periods of hos-
pital observation when required by VA. 

(a) Where there is a claim for dis-
ability compensation or pension but 
medical evidence accompanying the 
claim is not adequate for rating pur-
poses, a Department of Veterans Af-
fairs examination will be authorized. 
This paragraph applies to original and 
reopened claims as well as claims for 
increase submitted by a veteran, sur-
viving spouse, parent, or child. Individ-
uals for whom an examination has been 
scheduled are required to report for the 
examination. 

(b) Provided that it is otherwise ade-
quate for rating purposes, any hospital 
report, or any examination report, 
from any government or private insti-
tution may be accepted for rating a 
claim without further examination. 
However, monetary benefits to a 
former prisoner of war will not be de-
nied unless the claimant has been of-
fered a complete physical examination 
conducted at a Department of Veterans 
Affairs hospital or outpatient clinic. 

(c) Provided that it is otherwise ade-
quate for rating purposes, a statement 
from a private physician may be ac-
cepted for rating a claim without fur-
ther examination. 

(Authority: 38 U.S.C. 5107(a)) 

CROSS REFERENCE: Failure to report for VA 
examination. See § 3.655. 

[60 FR 52864, Oct. 11, 1995, as amended at 66 
FR 45632, Aug. 29, 2001] 

§ 3.327 Reexaminations. 
(a) General. Reexaminations, includ-

ing periods of hospital observation, will 
be requested whenever VA determines 
there is a need to verify either the con-
tinued existence or the current sever-
ity of a disability. Generally, reexam-
inations will be required if it is likely 
that a disability has improved, or if 
evidence indicates there has been a ma-
terial change in a disability or that the 
current rating may be incorrect. Indi-
viduals for whom reexaminations have 
been authorized and scheduled are re-
quired to report for such reexamina-
tions. Paragraphs (b) and (c) of this 
section provide general guidelines for 
requesting reexaminations, but shall 
not be construed as limiting VA’s au-
thority to request reexaminations, or 
periods of hospital observation, at any 
time in order to ensure that a dis-
ability is accurately rated. 

(Authority: 38 U.S.C. 501) 

(b) Compensation cases—(1) Scheduling 
reexaminations. Assignment of a 
prestabilization rating requires reex-
amination within the second 6 months 
period following separation from serv-
ice. Following initial Department of 
Veterans Affairs examination, or any 
scheduled future or other examination, 
reexamination, if in order, will be 
scheduled within not less than 2 years 
nor more than 5 years within the judg-
ment of the rating board, unless an-
other time period is elsewhere speci-
fied. 

(2) No periodic future examinations 
will be requested. In service-connected 
cases, no periodic reexamination will 
be scheduled: (i) When the disability is 
established as static; 

(ii) When the findings and symptoms 
are shown by examinations scheduled 
in paragraph (b)(2)(i) of this section or 
other examinations and hospital re-
ports to have persisted without mate-
rial improvement for a period of 5 
years or more; 

(iii) Where the disability from dis-
ease is permanent in character and of 
such nature that there is no likelihood 
of improvement; 

(iv) In cases of veterans over 55 years 
of age, except under unusual cir-
cumstances; 
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(v) When the rating is a prescribed 
scheduled minimum rating; or 

(vi) Where a combined disability 
evaluation would not be affected if the 
future examination should result in re-
duced evaluation for one or more con-
ditions. 

(c) Pension cases. In nonservice-con-
nected cases in which the permanent 
total disability has been confirmed by 
reexamination or by the history of the 
case, or with obviously static disabil-
ities, further reexaminations will not 
generally be requested. In other cases 
further examination will not be re-
quested routinely and will be accom-
plished only if considered necessary 
based upon the particular facts of the 
individual case. In the cases of vet-
erans over 55 years of age, reexamina-
tion will be requested only under un-
usual circumstances. 

CROSS REFERENCE: Failure to report for VA 
examination. See § 3.655. 

[26 FR 1585, Feb. 24, 1961, as amended at 30 
FR 11855, Sept. 16, 1965; 36 FR 14467, Aug. 6, 
1971; 55 FR 49521, Nov. 29, 1990; 60 FR 27409, 
May 24, 1995] 

§ 3.328 lndependent medical opinions. 
(a) General. When warranted by the 

medical complexity or controversy in-
volved in a pending claim, an advisory 
medical opinion may be obtained from 
one or more medical experts who are 
not employees of VA. Opinions shall be 
obtained from recognized medical 
schools, universities, clinics or medical 
institutions with which arrangements 
for such opinions have been made, and 
an appropriate official of the institu-
tion shall select the individual ex-
pert(s) to render an opinion. 

(b) Requests. A request for an inde-
pendent medical opinion in conjunc-
tion with a claim pending at the re-
gional office level may be initiated by 
the office having jurisdiction over the 
claim, by the claimant, or by his or her 
duly appointed representative. The re-
quest must be submitted in writing and 
must set forth in detail the reasons 
why the opinion is necessary. All such 
requests shall be submitted through 
the Veterans Service Center Manager 
of the office having jurisdiction over 
the claim, and those requests which in 
the judgment of the Veterans Service 
Center Manager merit consideration 

shall be referred to the Compensation 
and Pension Service for approval. 

(c) Approval. Approval shall be grant-
ed only upon a determination by the 
Compensation and Pension Service 
that the issue under consideration 
poses a medical problem of such obscu-
rity or complexity, or has generated 
such controversy in the medical com-
munity at large, as to justify solicita-
tion of an independent medical opin-
ion. When approval has been granted, 
the Compensation and Pension Service 
shall obtain the opinion. A determina-
tion that an independent medical opin-
ion is not warranted may be contested 
only as part of an appeal on the merits 
of the decision rendered on the primary 
issue by the agency of original jurisdic-
tion. 

(d) Notification. The Compensation 
and Pension Service shall notify the 
claimant when the request for an inde-
pendent medical opinion has been ap-
proved with regard to his or her claim 
and shall furnish the claimant with a 
copy of the opinion when it is received. 
If, in the judgment of the Secretary, 
disclosure of the independent medical 
opinion would be harmful to the phys-
ical or mental health of the claimant, 
disclosure shall be subject to the spe-
cial procedures set forth in § 1.577 of 
this chapter. 

(Authority: 38 U.S.C. 5109, 5701(b)(1); 5 U.S.C. 
552a(f)(3)) 

[55 FR 18602, May 3, 1990] 

§ 3.329 [Reserved] 

§ 3.330 Resumption of rating when vet-
eran subsequently reports for De-
partment of Veterans Affairs exam-
ination. 

Such ratings will be governed by the 
provisions of § 3.158, ‘‘Abandoned 
Claims,’’ and § 3.655, ‘‘Failure to report 
for Department of Veterans Affairs ex-
amination.’’ The period following the 
termination or reduction for which 
benefits are precluded by the cited reg-
ulations will be stated in the rating. If 
the evidence is insufficient to evaluate 
disability during any period following 
the termination or reduction for which 
payments are not otherwise precluded, 
the rating will contain a notation read-
ing ‘‘Evidence insufficient to evaluate 
from lllll to llllll. 
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CROSS REFERENCE: Failure to report for De-
partment of Veterans Affairs examination. 
See § 3.655. 

[29 FR 3623, Mar. 21, 1964] 

§§ 3.331–3.339 [Reserved] 

§ 3.340 Total and permanent total rat-
ings and unemployability. 

(a) Total disability ratings—(1) General. 
Total disability will be considered to 
exist when there is present any impair-
ment of mind or body which is suffi-
cient to render it impossible for the av-
erage person to follow a substantially 
gainful occupation. Total disability 
may or may not be permanent. Total 
ratings will not be assigned, generally, 
for temporary exacerbations or acute 
infectious diseases except where spe-
cifically prescribed by the schedule. 

(2) Schedule for rating disabilities. 
Total ratings are authorized for any 
disability or combination of disabil-
ities for which the Schedule for Rating 
Disabilities prescribes a 100 percent 
evaluation or, with less disability, 
where the requirements of paragraph 
16, page 5 of the rating schedule are 
present or where, in pension cases, the 
requirements of paragraph 17, page 5 of 
the schedule are met. 

(3) Ratings of total disability on history. 
In the case of disabilities which have 
undergone some recent improvement, a 
rating of total disability may be made, 
provided: 

(i) That the disability must in the 
past have been of sufficient severity to 
warrant a total disability rating; 

(ii) That it must have required ex-
tended, continuous, or intermittent 
hospitalization, or have produced total 
industrial incapacity for at least 1 
year, or be subject to recurring, severe, 
frequent, or prolonged exacerbations; 
and 

(iii) That it must be the opinion of 
the rating agency that despite the re-
cent improvement of the physical con-
dition, the veteran will be unable to ef-
fect an adjustment into a substantially 
gainful occupation. Due consideration 
will be given to the frequency and du-
ration of totally incapacitating exacer-
bations since incurrence of the original 
disease or injury, and to periods of hos-
pitalization for treatment in deter-
mining whether the average person 

could have reestablished himself or 
herself in a substantially gainful occu-
pation. 

(b) Permanent total disability. Perma-
nence of total disability will be taken 
to exist when such impairment is rea-
sonably certain to continue throughout 
the life of the disabled person. The per-
manent loss or loss of use of both 
hands, or of both feet, or of one hand 
and one foot, or of the sight of both 
eyes, or becoming permanently help-
less or bedridden constitutes perma-
nent total disability. Diseases and inju-
ries of long standing which are actu-
ally totally incapacitating will be re-
garded as permanently and totally dis-
abling when the probability of perma-
nent improvement under treatment is 
remote. Permanent total disability rat-
ings may not be granted as a result of 
any incapacity from acute infectious 
disease, accident, or injury, unless 
there is present one of the recognized 
combinations or permanent loss of use 
of extremities or sight, or the person is 
in the strict sense permanently help-
less or bedridden, or when it is reason-
ably certain that a subsidence of the 
acute or temporary symptoms will be 
followed by irreducible totality of dis-
ability by way of residuals. The age of 
the disabled person may be considered 
in determining permanence. 

(c) Insurance ratings. A rating of per-
manent and total disability for insur-
ance purposes will have no effect on 
ratings for compensation or pension. 

[26 FR 1585, Feb. 24, 1961, as amended at 46 
FR 47541, Sept. 29, 1981] 

§ 3.341 Total disability ratings for com-
pensation purposes. 

(a) General. Subject to the limitation 
in paragraph (b) of this section, total- 
disability compensation ratings may be 
assigned under the provisions of § 3.340. 
However, if the total rating is based on 
a disability or combination of disabil-
ities for which the Schedule for Rating 
Disabilities provides an evaluation of 
less than 100 percent, it must be deter-
mined that the service-connected dis-
abilities are sufficient to produce 
unemployability without regard to ad-
vancing age. 

(Authority: 38 U.S.C. 1155) 
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(b) Incarcerated veterans. A total rat-
ing for compensation purposes based on 
individual unemployability which 
would first become effective while a 
veteran is incarcerated in a Federal, 
State or local penal institution for con-
viction of a felony, shall not be as-
signed during such period of incarcer-
ation. However, where a rating for indi-
vidual unemployability exists prior to 
incarceration for a felony and routine 
review is required, the case will be re-
considered to determine if continued 
eligibility for such rating exists. 

(Authority: 38 U.S.C. 5313(c)) 

(c) Program for vocational rehabilita-
tion. Each time a veteran is rated to-
tally disabled on the basis of individual 
unemployability during the period be-
ginning after January 31, 1985, the Vo-
cational Rehabilitation and Employ-
ment Service will be notified so that an 
evaluation may be offered to determine 
whether the achievement of a voca-
tional goal by the veteran is reason-
ably feasible. 

(Authority: 38 U.S.C. 1163) 

[46 FR 47541, Sept. 29, 1981, as amended at 50 
FR 52774, Dec. 26, 1985; 55 FR 17271, Apr. 24, 
1990l; 58 FR 32445, June 10, 1993; 68 FR 34542, 
June 10, 2003] 

§ 3.342 Permanent and total disability 
ratings for pension purposes. 

(a) General. Permanent total dis-
ability ratings for pension purposes are 
authorized for disabling conditions not 
the result of the veteran’s own willful 
misconduct whether or not they are 
service connected. 

(Authority: 38 U.S.C. 1502(a)) 

(b) Criteria. In addition to the criteria 
for determining total disability and 
permanency of total disability con-
tained in § 3.340, the following special 
considerations apply in pension cases: 

(1) Permanent total disability pen-
sion ratings will be authorized for con-
genital, developmental, hereditary or 
familial conditions, provided the other 
requirements for entitlement are met. 

(2) The permanence of total dis-
ability will be established as of the ear-
liest date consistent with the evidence 
in the case. Active pulmonary tuber-
culosis not otherwise established as 

permanently and totally disabling will 
be presumed so after 6 months’ hos-
pitalization without improvement. The 
same principle may be applied with 
other types of disabilities requiring 
hospitalization for indefinite periods. 
The need for hospitalization for periods 
shorter or longer than 6 months may be 
a proper basis for determining perma-
nence. Where, in application of this 
principle, it is necessary to employ a 
waiting period to determine perma-
nence of totality of disability and a re-
port received at the end of such period 
shows the veteran’s condition is unim-
proved, permanence may be established 
as of the date of entrance into the hos-
pital. Similarly, when active pul-
monary tuberculosis is improved after 
6 months’ hospitalization but still di-
agnosed as active after 12 months’ hos-
pitalization permanence will also be es-
tablished as of the date of entrance 
into the hospital. In other cases the 
rating will be effective the date the 
evidence establishes permanence. 

(3) Special consideration must be 
given the question of permanence in 
the case of veterans under 40 years of 
age. For such veterans, permanence of 
total disability requires a finding that 
the end result of treatment and adjust-
ment to residual handicaps (rehabilita-
tion) will be permanent disability of 
the required degree precluding more 
than marginal employment. Severe dis-
eases and injuries, including multiple 
fractures or the amputation of a single 
extremity, should not be taken to es-
tablish permanent and total disability 
until it is shown that the veteran after 
treatment and convalescence, has been 
unable to secure or follow employment 
because of the disability and through 
no fault of the veteran. 

(4) The following shall not be consid-
ered as evidence of employability: 

(i) Employment as a member-em-
ployer or similar employment obtained 
only in competition with disabled per-
sons. 

(ii) Participation in, or the receipt of 
a distribution of funds as a result of 
participation in, a therapeutic or reha-
bilitation activity under 38 U.S.C. 1718. 

(Authority: 38 U.S.C. 1718(f)) 
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(5) The authority granted the Sec-
retary under 38 U.S.C. 1502(a)(2) to clas-
sify as permanent and total those dis-
eases and disorders, the nature and ex-
tent of which, in the Secretary judg-
ment, will justify such determination, 
will be exercised under § 3.321(b). 

(c) Temporary program of vocational re-
habilitation training for certain pension 
recipients. (1) When a veteran under age 
45 is awarded disability pension during 
the period beginning on February 1, 
1985, and ending on December 31, 1995, 
the Vocational Rehabilitation and Em-
ployment Division will be notified so 
that an evaluation may be made, as 
provided in § 21.6050, to determine that 
veteran’s potential for rehabilitation. 

(2) If a veteran secures employment 
within the scope of a vocational goal 
identified in his or her individualized 
written vocational rehabilitation plan, 
or in a related field which requires rea-
sonably developed skills and the use of 
some or all of the training or services 
furnished the veteran under such plan, 
not later than one year after eligibility 
to counseling under § 21.6040(b)(1) of 
this chapter expires, the veteran’s per-
manent and total evaluation for pen-
sion purposes shall not be terminated 
by reason of the veteran’s capacity to 
engage in such employment until the 
veteran has maintained that employ-
ment for a period of not less than 12 
consecutive months. 

(Authority: 38 U.S.C. 1524(c)) 

[26 FR 1586, Feb. 24, 1961, as amended at 26 
FR 9674, Oct. 13, 1961; 29 FR 3624, Mar. 21, 
1964; 39 FR 14944, Apr. 18, 1974; 46 FR 47541, 
Sept. 29, 1981; 50 FR 52775, Dec. 26, 1985; 53 FR 
23235, June 21, 1988; 55 FR 17271, Apr. 24, 1990; 
56 FR 25044, June 3, 1991; 56 FR 65851, Dec. 19, 
1991; 58 FR 32445, June 10, 1993] 

§ 3.343 Continuance of total disability 
ratings. 

(a) General. Total disability ratings, 
when warranted by the severity of the 
condition and not granted purely be-
cause of hospital, surgical, or home 
treatment, or individual 
unemployability will not be reduced, in 
the absence of clear error, without ex-
amination showing material improve-
ment in physical or mental condition. 
Examination reports showing material 
improvement must be evaluated in 
conjunction with all the facts of 

record, and consideration must be 
given particularly to whether the vet-
eran attained improvement under the 
ordinary conditions of life, i.e., while 
working or actively seeking work or 
whether the symptoms have been 
brought under control by prolonged 
rest, or generally, by following a regi-
men which precludes work, and, if the 
latter, reduction from total disability 
ratings will not be considered pending 
reexamination after a period of em-
ployment (3 to 6 months). 

(b) Tuberculosis; compensation. In serv-
ice-connected cases, evaluations for ac-
tive or inactive tuberculosis will be 
governed by the Schedule for Rating 
Disabilities (part 4 of this chapter). 
Where in the opinion of the rating 
board the veteran at the expiration of 
the period during which a total rating 
is provided will not be able to maintain 
inactivity of the disease process under 
the ordinary conditions of life, the case 
will be submitted under § 3.321. 

(c) Individual unemployability. (1) In 
reducing a rating of 100 percent serv-
ice-connected disability based on indi-
vidual unemployability, the provisions 
of § 3.105(e) are for application but cau-
tion must be exercised in such a deter-
mination that actual employability is 
established by clear and convincing 
evidence. When in such a case the vet-
eran is undergoing vocational rehabili-
tation, education or training, the rat-
ing will not be reduced by reason there-
of unless there is received evidence of 
marked improvement or recovery in 
physical or mental conditions or of em-
ployment progress, income earned, and 
prospects of economic rehabilitation, 
which demonstrates affirmatively the 
veteran’s capacity to pursue the voca-
tion or occupation for which the train-
ing is intended to qualify him or her, 
or unless the physical or mental de-
mands of the course are obviously in-
compatible with total disability. Nei-
ther participation in, nor the receipt of 
remuneration as a result of participa-
tion in, a therapeutic or rehabilitation 
activity under 38 U.S.C. 1718 shall be 
considered evidence of employability. 

(Authority: 38 U.S.C. 1718(f)) 

(2) If a veteran with a total disability 
rating for compensation purposes based 
on individual unemployability begins 
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to engage in a substantially gainful 
occuption during the period beginning 
after January 1, 1985, the veteran’s rat-
ing may not be reduced solely on the 
basis of having secured and followed 
such substantially gainful occupation 
unless the veteran maintains the occu-
pation for a period of 12 consecutive 
months. For purposes of this subpara-
graph, temporary interruptions in em-
ployment which are of short duration 
shall not be considered breaks in other-
wise continuous employment. 

(Authority: 38 U.S.C. 1163(a)) 

CROSS REFERENCE: Protection, total dis-
ability. See § 3.951(b). 

[33 FR 16273, Nov. 6, 1968, as amended at 39 
FR 14944, Apr. 29, 1974; 50 FR 52775, Dec. 26, 
1985; 53 FR 23236, June 21, 1988; 55 FR 17271, 
Apr. 24, 1990; 57 FR 10426, Mar. 26, 1992; 58 FR 
32445, June 10, 1993; 58 FR 46865, Sept. 3, 1993] 

§ 3.344 Stabilization of disability eval-
uations. 

(a) Examination reports indicating im-
provement. Rating agencies will handle 
cases affected by change of medical 
findings or diagnosis, so as to produce 
the greatest degree of stability of dis-
ability evaluations consistent with the 
laws and Department of Veterans Af-
fairs regulations governing disability 
compensation and pension. It is essen-
tial that the entire record of examina-
tions and the medical-industrial his-
tory be reviewed to ascertain whether 
the recent examination is full and com-
plete, including all special examina-
tions indicated as a result of general 
examination and the entire case his-
tory. This applies to treatment of 
intercurrent diseases and exacer-
bations, including hospital reports, 
bedside examinations, examinations by 
designated physicians, and examina-
tions in the absence of, or without tak-
ing full advantage of, laboratory facili-
ties and the cooperation of specialists 
in related lines. Examinations less full 
and complete than those on which pay-
ments were authorized or continued 
will not be used as a basis of reduction. 
Ratings on account of diseases subject 
to temporary or episodic improvement, 
e.g., manic depressive or other psy-
chotic reaction, epilepsy, psycho-
neurotic reaction, arteriosclerotic 
heart disease, bronchial asthma, gas-
tric or duodenal ulcer, many skin dis-

eases, etc., will not be reduced on any 
one examination, except in those in-
stances where all the evidence of 
record clearly warrants the conclusion 
that sustained improvement has been 
demonstrated. Ratings on account of 
diseases which become comparatively 
symptom free (findings absent) after 
prolonged rest, e.g. residuals of phle-
bitis, arteriosclerotic heart disease, 
etc., will not be reduced on examina-
tions reflecting the results of bed rest. 
Moreover, though material improve-
ment in the physical or mental condi-
tion is clearly reflected the rating 
agency will consider whether the evi-
dence makes it reasonably certain that 
the improvement will be maintained 
under the ordinary conditions of life. 
When syphilis of the central nervous 
system or alcoholic deterioration is di-
agnosed following a long prior history 
of psychosis, psychoneurosis, epilepsy, 
or the like, it is rarely possible to ex-
clude persistence, in masked form, of 
the preceding innocently acquired 
manifestations. Rating boards encoun-
tering a change of diagnosis will exer-
cise caution in the determination as to 
whether a change in diagnosis rep-
resents no more than a progression of 
an earlier diagnosis, an error in prior 
diagnosis or possibly a disease entity 
independent of the service-connected 
disability. When the new diagnosis re-
flects mental deficiency or personality 
disorder only, the possibility of only 
temporary remission of a super-im-
posed psychiatric disease will be borne 
in mind. 

(b) Doubtful cases. If doubt remains, 
after according due consideration to all 
the evidence developed by the several 
items discussed in paragraph (a) of this 
section, the rating agency will con-
tinue the rating in effect, citing the 
former diagnosis with the new diag-
nosis in parentheses, and following the 
appropriate code there will be added 
the reference ‘‘Rating continued pend-
ing reexamination lll months from 
this date, § 3.344.’’ The rating agency 
will determine on the basis of the facts 
in each individual case whether 18, 24 
or 30 months will be allowed to elapse 
before the reexamination will be made. 

(c) Disabilities which are likely to im-
prove. The provisions of paragraphs (a) 
and (b) of this section apply to ratings 
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which have continued for long periods 
at the same level (5 years or more). 
They do not apply to disabilities which 
have not become stabilized and are 
likely to improve. Reexaminations dis-
closing improvement, physical or men-
tal, in these disabilities will warrant 
reduction in rating. 

[26 FR 1586, Feb. 24, 1961; 58 FR 53660, Oct. 18, 
1993] 

RATINGS FOR SPECIAL PURPOSES 

§ 3.350 Special monthly compensation 
ratings. 

The rates of special monthly com-
pensation stated in this section are 
those provided under 38 U.S.C. 1114. 

(a) Ratings under 38 U.S.C. 1114(k). 
Special monthly compensation under 
38 U.S.C. 1114(k) is payable for each an-
atomical loss or loss of use of one hand, 
one foot, both buttocks, one or more 
creative organs, blindness of one eye 
having only light perception, deafness 
of both ears, having absence of air and 
bone conduction, complete organic 
aphonia with constant inability to 
communicate by speech or, in the case 
of a woman veteran, loss of 25% or 
more of tissue from a single breast or 
both breasts in combination (including 
loss by mastectomy or partial mastec-
tomy), or following receipt of radiation 
treatment of breast tissue. This special 
compensation is payable in addition to 
the basic rate of compensation other-
wise payable on the basis of degree of 
disability, provided that the combined 
rate of compensation does not exceed 
the monthly rate set forth in 38 U.S.C. 
1114(l) when authorized in conjunction 
with any of the provisions of 38 U.S.C. 
1114 (a) through (j) or (s). When there is 
entitlement under 38 U.S.C. 1114 (l) 
through (n) or an intermediate rate 
under (p) such additional allowance is 
payable for each such anatomical loss 
or loss of use existing in addition to 
the requirements for the basic rates, 
provided the total does not exceed the 
monthly rate set forth in 38 U.S.C. 
1114(o). The limitations on the max-
imum compensation payable under this 
paragraph are independent of and do 
not preclude payment of additional 
compensation for dependents under 38 
U.S.C. 1115, or the special allowance for 

aid and attendance provided by 38 
U.S.C. 1114(r). 

(1) Creative organ. (i) Loss of a cre-
ative organ will be shown by acquired 
absence of one or both testicles (other 
than undescended testicles) or ovaries 
or other creative organ. Loss of use of 
one testicle will be established when 
examination by a board finds that: 

(a) The diameters of the affected tes-
ticle are reduced to one-third of the 
corresponding diameters of the paired 
normal testicle, or 

(b) The diameters of the affected tes-
ticle are reduced to one-half or less of 
the corresponding normal testicle and 
there is alteration of consistency so 
that the affected testicle is consider-
ably harder or softer than the cor-
responding normal testicle; or 

(c) If neither of the conditions (a) or 
(b) is met, when a biopsy, rec-
ommended by a board including a 
genitourologist and accepted by the 
veteran, establishes the absence of 
spermatozoa. 

(ii) When loss or loss of use of a cre-
ative organ resulted from wounds or 
other trauma sustained in service, or 
resulted from operations in service for 
the relief of other conditions, the cre-
ative organ becoming incidentally in-
volved, the benefit may be granted. 

(iii) Loss or loss of use traceable to 
an elective operation performed subse-
quent to service, will not establish en-
titlement to the benefit. If, however, 
the operation after discharge was re-
quired for the correction of a specific 
injury caused by a preceding operation 
in service, it will support authorization 
of the benefit. When the existence of 
disability is established meeting the 
above requirements for nonfunctioning 
testicle due to operation after service, 
resulting in loss of use, the benefit may 
be granted even though the operation 
is one of election. An operation is not 
considered to be one of election where 
it is advised on sound medical judg-
ment for the relief of a pathological 
condition or to prevent possible future 
pathological consequences. 

(iv) Atrophy resulting from mumps 
followed by orchitis in service is serv-
ice connected. Since atrophy is usually 
perceptible within 1 to 6 months after 
infection subsides, an examination 
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