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(1) The amount to be offset. The 
amount to be offset under 38 U.S.C. 
1151(b) from benefits awarded under 38 
U.S.C. 1151(a) is the veteran’s or sur-
vivor’s proportional share of the cost 
to the United States of the settlement 
or compromise, including the veteran’s 
or survivor’s proportional share of at-
torney fees. 

(2) When the offset begins. The offset 
of benefits awarded under 38 U.S.C. 
1151(a) begins the first month after the 
structured settlement or structured 
compromise has become final that such 
benefits would otherwise be paid. 

(e) Offset of award of benefits under 38 
U.S.C. chapter 39. (1) If a judgment, set-
tlement, or compromise covered in 
paragraphs (b) through (d) of this sec-
tion becomes final on or after Decem-
ber 10, 2004, and includes an amount 
that is specifically designated for a 
purpose for which benefits are provided 
under 38 U.S.C. chapter 39 (38 CFR 
3.808), and if VA awards chapter 39 ben-
efits after the date on which the judg-
ment, settlement, or compromise be-
comes final, the amount of the award 
will be reduced by the amount received 
under the judgment, settlement, or 
compromise for the same purpose. 

(2) If the amount described in para-
graph (e)(1) of this section is greater 
than the amount of an award under 38 
U.S.C. chapter 39, the excess amount 
received under the judgment, settle-
ment, or compromise will be offset 
against benefits otherwise payable 
under 38 U.S.C. chapter 11. 

(Authority: 38 U.S.C. 1151) 

[69 FR 46434, Aug. 3, 2004, as amended at 71 
FR 44918, Aug. 8, 2006] 

§ 3.363 Bar to benefits under 38 U.S.C. 
1151. 

(a) Claims subject to this section. This 
section applies to claims received by 
VA on or after October 1, 1997. This in-
cludes original claims and claims to re-
open or otherwise readjudicate a pre-
vious claim for benefits under 38 U.S.C. 
1151 or its predecessors. 

(b) Administrative award, compromises, 
or settlements, or judgments that bar ben-
efits under 38 U.S.C. 1151. If a veteran’s 
disability or death was the basis of an 
administrative award under 28 U.S.C. 
1346(b) made, or a settlement or com-
promise under 28 U.S.C. 2672 or 2677 fi-

nalized, before December 1, 1962, VA 
may not award benefits under 38 U.S.C. 
1151 for any period after such award, 
settlement, or compromise was made 
or became final. If a veteran’s dis-
ability or death was the basis of a judg-
ment that became final before Decem-
ber 1, 1962, VA may award benefits 
under 38 U.S.C. 1151 for the disability 
or death unless the terms of the judg-
ment provide otherwise. 

(Authority: 38 U.S.C. 1151) 

[69 FR 46434, Aug. 3, 2004] 

RATING CONSIDERATIONS RELATIVE TO 
SPECIFIC DISEASES 

§ 3.370 Pulmonary tuberculosis shown 
by X-ray in active service. 

(a) Active disease. X-ray evidence 
alone may be adequate for grant of di-
rect service connection for pulmonary 
tuberculosis. When under consider-
ation, all available service department 
films and subsequent films will be se-
cured and read by specialists at des-
ignated stations who should have a 
current examination report and X-ray. 
Resulting interpretations of service 
films will be accorded the same consid-
eration for service-connection purposes 
as if clinically established, however, a 
compensable rating will not be as-
signed prior to establishment of an ac-
tive condition by approved methods. 

(b) Inactive disease. Where the veteran 
was examined at time of entrance into 
active service but X-ray was not made, 
or if made, is not available and there 
was no notation or other evidence of 
active or inactive reinfection type pul-
monary tuberculosis existing prior to 
such entrance, it will be assumed that 
the condition occurred during service 
and direct service connection will be in 
order for inactive pulmonary tuber-
culosis shown by X-ray evidence during 
service in the manner prescribed in 
paragraph (a) of this section, unless le-
sions are first shown so soon after 
entry on active service as to compel 
the conclusion, on the basis of sound 
medical principles, that they existed 
prior to entry on active service. 

(c) Primary lesions. Healed primary 
type tuberculosis shown at the time of 
entrance into active service will not be 
taken as evidence to rebut direct or 
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presumptive service connection for ac-
tive reinfection type pulmonary tuber-
culosis. 

[26 FR 1591, Feb. 24, 1961, as amended at 43 
FR 45347, Oct. 2, 1978] 

§ 3.371 Presumptive service connec-
tion for tuberculous disease; war-
time and service on or after Janu-
ary 1, 1947. 

(a) Pulmonary tuberculosis. (1) Evi-
dence of activity on comparative study 
of X-ray films showing pulmonary tu-
berculosis within the 3-year presump-
tive period provided by § 3.307(a)(3) will 
be taken as establishing service con-
nection for active pulmonary tuber-
culosis subsequently diagnosed by ap-
proved methods but service connection 
and evaluation may be assigned only 
from the date of such diagnosis or 
other evidence of clinical activity. 

(2) A notation of inactive tuber-
culosis of the reinfection type at induc-
tion or enlistment definitely prevents 
the grant of service connection under 
§ 3.307 for active tuberculosis, regard-
less of the fact that it was shown with-
in the appropriate presumptive period. 

(b) Pleurisy with effusion without obvi-
ous cause. Pleurisy with effusion with 
evidence of diagnostic studies ruling 
out obvious nontuberculous causes will 
qualify as active tuberculosis. The re-
quirements for presumptive service 
connection will be the same as those 
for tuberculous pleurisy. 

(c) Tuberculous pleurisy and endo-
bronchial tuberculosis. Tuberculous 
pleurisy and endobronchial tuber-
culosis fall within the category of pul-
monary tuberculosis for the purpose of 
service connection on a presumptive 
basis. Either will be held incurred in 
service when initially manifested with-
in 36 months after the veteran’s separa-
tion from service as determined under 
§ 3.307(a)(2). 

(d) Miliary tuberculosis. Service con-
nection for miliary tuberculosis involv-
ing the lungs is to be determined in the 
same manner as for other active pul-
monary tuberculosis. 

[26 FR 1591, Feb. 24, 1961, as amended at 27 
FR 6387, July 6, 1962; 31 FR 4681, Mar. 19, 1966; 
39 FR 34532, Sept. 26, 1974; 43 FR 45347, Oct. 2, 
1978; 54 FR 34981, Aug. 23, 1989] 

§ 3.372 Initial grant following inac-
tivity of tuberculosis. 

When service connection is granted 
initially on an original or reopened 
claim for pulmonary or nonpulmonary 
tuberculosis and there is satisfactory 
evidence that the condition was active 
previously but is now inactive (ar-
rested), it will be presumed that the 
disease continued to be active for 1 
year after the last date of established 
activity, provided there is no evidence 
to establish activity or inactivity in 
the intervening period. For a veteran 
entitled to receive compensation on 
August 19, 1968, the beginning date of 
graduated ratings will commence at 
the end of the 1-year period. For a vet-
eran who was not receiving or entitled 
to receive compensation on August 19, 
1968, ratings will be assigned in accord-
ance with the Schedule for Rating Dis-
abilities (part 4 of this chapter). This 
section is not applicable to running 
award cases. 

[33 FR 16275, Nov. 6, 1968] 

§ 3.373 [Reserved] 

§ 3.374 Effect of diagnosis of active tu-
berculosis. 

(a) Service diagnosis. Service depart-
ment diagnosis of active pulmonary tu-
berculosis will be accepted unless a 
board of medical examiners, Clinic Di-
rector or Chief, Outpatient Service cer-
tifies, after considering all the evi-
dence, including the favoring or oppos-
ing tuberculosis and activity, that such 
diagnosis was incorrect. Doubtful cases 
may be referred to the Chief Medical 
Director in Central Office. 

(b) Department of Veterans Affairs di-
agnosis. Diagnosis of active pulmonary 
tuberculosis by the medical authorities 
of the Department of Veterans Affairs 
as the result of examination, observa-
tion, or treatment will be accepted for 
rating purposes. Reference to the Clin-
ic Director or Chief, Outpatient Serv-
ice, will be in order in questionable 
cases and, if necessary, to the Chief 
Medical Director in Central Office. 

(c) Private physician’s diagnosis. Diag-
nosis of active pulmonary tuberculosis 
by private physicians on the basis of 
their examination, observation or 
treatment will not be accepted to show 
the disease was initially manifested 
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after discharge from active service un-
less confirmed by acceptable clinical, 
X-ray or laboratory studies, or by find-
ings of active tuberculosis based upon 
acceptable hospital observation or 
treatment. 

[26 FR 1591, Feb. 24, 1961, as amended at 27 
FR 6387, July 6, 1962; 33 FR 16275, Nov. 6, 1968; 
43 FR 45348, Oct. 2, 1978] 

§ 3.375 Determination of inactivity 
(complete arrest) in tuberculosis. 

(a) Pulmonary tuberculosis. A veteran 
shown to have had pulmonary tuber-
culosis will be held to have reached a 
condition of ‘‘complete arrest’’ when a 
diagnosis of inactive is made. 

(b) Nonpulmonary disease. Determina-
tion of complete arrest of nonpul-
monary tuberculosis requires absence 
of evidence of activity for 6 months. If 
there are two or more foci of such tu-
berculosis, one of which is active, the 
condition will not be considered to be 
inactive until the tuberculous process 
has reached arrest in its entirety. 

(c) Arrest following surgery. Where 
there has been surgical excision of the 
lesion or organ, the date of complete 
arrest will be the date of discharge 
from the hospital, or 6 months from 
the date of excision, whichever is later. 

[33 FR 16275, Nov. 6, 1968, as amended at 43 
FR 45348, Oct. 2, 1978] 

§§ 3.376–3.377 [Reserved] 

§ 3.378 Changes from activity in pul-
monary tuberculosis pension cases. 

A permanent and total disability rat-
ing in effect during hospitalization will 
not be discontinued before hospital dis-
charge on the basis of a change in clas-
sification from active. At hospital dis-
charge, the permanent and total rating 
will be discontinued unless (a) the med-
ical evidence does not support a finding 
of complete arrest (§ 3.375), or (b) where 
complete arrest is shown but the med-
ical authorities recommend that em-
ployment not be resumed or be re-
sumed only for short hours (not more 
than 4 hours a day for a 5-day week). If 
either of the two aforementioned con-
ditions is met, discontinuance will be 
deferred pending examination in 6 
months. Although complete arrest may 
be established upon that examination, 
the permanent and total rating may be 

extended for a further period of 6 
months provided the veteran’s employ-
ment is limited to short hours as rec-
ommended by the medical authorities 
(not more than 4 hours a day for a 5- 
day week). Similar extensions may be 
granted under the same conditions at 
the end of 12 and 18 months periods. At 
the expiration of 24 months after hos-
pitalization, the case will be considered 
under § 3.321(b) if continued short hours 
of employment is recommended or if 
other evidence warrants submission. 

[43 FR 45348, Oct. 2, 1978] 

§ 3.379 Anterior poliomyelitis. 
If the first manifestations of acute 

anterior poliomyelitis present them-
selves in a veteran within 35 days of 
termination of active military service, 
it is probable that the infection oc-
curred during service. If they first ap-
pear after this period, it is probable 
that the infection was incurred after 
service. 

[26 FR 1592, Feb. 24, 1961] 

§ 3.380 Diseases of allergic etiology. 
Diseases of allergic etiology, includ-

ing bronchial asthma and urticaria, 
may not be disposed of routinely for 
compensation purposes as constitu-
tional or developmental abnormalities. 
Service connection must be determined 
on the evidence as to existence prior to 
enlistment and, if so existent, a com-
parative study must be made of its se-
verity at enlistment and subsequently. 
Increase in the degree of disability dur-
ing service may not be disposed of rou-
tinely as natural progress nor as due to 
the inherent nature of the disease. Sea-
sonal and other acute allergic mani-
festations subsiding on the absence of 
or removal of the allergen are gen-
erally to be regarded as acute diseases, 
healing without residuals. The deter-
mination as to service incurrence or 
aggravation must be on the whole evi-
dentiary showing. 

[26 FR 1592, Feb. 24, 1961] 

§ 3.381 Service connection of dental 
conditions for treatment purposes. 

(a) Treatable carious teeth, replace-
able missing teeth, dental or alveolar 
abscesses, and periodontal disease will 
be considered service-connected solely 
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for the purpose of establishing eligi-
bility for outpatient dental treatment 
as provided in § 17.161 of this chapter. 

(b) The rating activity will consider 
each defective or missing tooth and 
each disease of the teeth and peri-
odontal tissues separately to determine 
whether the condition was incurred or 
aggravated in line of duty during ac-
tive service. When applicable, the rat-
ing activity will determine whether the 
condition is due to combat or other in- 
service trauma, or whether the veteran 
was interned as a prisoner of war. 

(c) In determining service connec-
tion, the condition of teeth and peri-
odontal tissues at the time of entry 
into active duty will be considered. 
Treatment during service, including 
filling or extraction of a tooth, or 
placement of a prosthesis, will not be 
considered evidence of aggravation of a 
condition that was noted at entry, un-
less additional pathology developed 
after 180 days or more of active service. 

(d) The following principles apply to 
dental conditions noted at entry and 
treated during service: 

(1) Teeth noted as normal at entry 
will be service-connected if they were 
filled or extracted after 180 days or 
more of active service. 

(2) Teeth noted as filled at entry will 
be service-connected if they were ex-
tracted, or if the existing filling was 
replaced, after 180 days or more of ac-
tive service. 

(3) Teeth noted as carious but restor-
able at entry will not be service-con-
nected on the basis that they were 
filled during service. However, new car-
ies that developed 180 days or more 
after such a tooth was filled will be 
service-connected. 

(4) Teeth noted as carious but restor-
able at entry, whether or not filled, 
will be service-connected if extraction 
was required after 180 days or more of 
active service. 

(5) Teeth noted at entry as non-re-
storable will not be service-connected, 
regardless of treatment during service. 

(6) Teeth noted as missing at entry 
will not be service connected, regard-
less of treatment during service. 

(e) The following will not be consid-
ered service-connected for treatment 
purposes: 

(1) Calculus; 

(2) Acute periodontal disease; 
(3) Third molars, unless disease or pa-

thology of the tooth developed after 180 
days or more of active service, or was 
due to combat or in-service trauma; 
and 

(4) Impacted or malposed teeth, and 
other developmental defects, unless 
disease or pathology of these teeth de-
veloped after 180 days or more of active 
service. 

(f) Teeth extracted because of chron-
ic periodontal disease will be service- 
connected only if they were extracted 
after 180 days or more of active service. 

(Authority: 38 U.S.C. 1712) 

[64 FR 30393, June 8, 1999] 

§ 3.382 [Reserved] 

§ 3.383 Special consideration for 
paired organs and extremities. 

(a) Entitlement criteria. Compensation 
is payable for the combinations of serv-
ice-connected and nonservice-con-
nected disabilities specified in para-
graphs (a)(1) through (a)(5) of this sec-
tion as if both disabilities were service- 
connected, provided the nonservice- 
connected disability is not the result of 
the veteran’s own willful misconduct. 

(1) Impairment of vision in one eye as 
a result of service-connected disability 
and impairment of vision in the other 
eye as a result of non-service-con-
nected disability and 

(i) The impairment of vision in each 
eye is rated at a visual acuity of 20/200 
or less; or 

(ii) The peripheral field of vision for 
each eye is 20 degrees or less. 

(2) Loss or loss of use of one kidney 
as a result of service-connected dis-
ability and involvement of the other 
kidney as a result of nonservice-con-
nected disability. 

(3) Hearing impairment in one ear 
compensable to a degree of 10 percent 
or more as a result of service-con-
nected disability and hearing impair-
ment as a result of nonservice-con-
nected disability that meets the provi-
sions of § 3.385 in the other ear. 

(4) Loss or loss of use of one hand or 
one foot as a result of service-con-
nected disability and loss or loss of use 
of the other hand or foot as a result of 
nonservice-connected disability. 
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(5) Permanent service-connected dis-
ability of one lung, rated 50 percent or 
more disabling, in combination with a 
nonservice-connected disability of the 
other lung. 

(b) Effect of judgment or settlement. (1) 
If a veteran receives any money or 
property of value pursuant to an award 
in a judicial proceeding based upon, or 
a settlement or compromise of, any 
cause of action for damages for the 
nonservice-connected disability which 
established entitlement under this sec-
tion, the increased compensation pay-
able by reason of this section shall not 
be paid for any month following the 
month in which any such money or 
property is received until such time as 
the total amount of such increased 
compensation that would otherwise 
have been payable equals the total of 
the amount of any such money re-
ceived and the fair market value of any 
such property received. The provisions 
of this paragraph do not apply, how-
ever, to any portion of such increased 
compensation payable for any period 
preceding the end of the month in 
which such money or property of value 
was received. 

(2) With respect to the disability 
combinations specified in paragraphs 
(a)(1), (a)(2), (a)(3) and (a)(5) of this sec-
tion, the provisions of this paragraph 
apply only to awards of increased com-
pensation made on or after October 28, 
1986. 

(c) Social security and workers’ com-
pensation. Benefits received under so-
cial security or workers’ compensation 
are not subject to recoupment under 
paragraph (b) of this section even 
though such benefits may have been 
awarded pursuant to a judicial pro-
ceeding. 

(d) Veteran’s duty to report. Any per-
son entitled to increased compensation 
under this section shall promptly re-
port to VA the receipt of any money or 
property received pursuant to a judi-
cial proceeding based upon, or a settle-
ment or compromise of, any cause of 
action or other right of recovery for 
damages for the nonservice-connected 
loss or loss of use of the impaired ex-
tremity upon which entitlement under 
this section is based. The amount to be 
reported is the total of the amount of 
money received and the fair market 

value of property received. Expenses 
incident to recovery, such as attor-
neys’ fees, may not be deducted from 
the amount to be reported. 

(Authority: 38 U.S.C. 501(a), 1160) 

CROSS-REFERENCES: § 3.385 Disability due to 
impaired hearing; § 4.85 Evaluation of hear-
ing impairment. 

[53 FR 23236, June 21, 1988, as amended at 69 
FR 48149, Aug. 9, 2004; 74 FR 11483, Mar. 18, 
2009] 

§ 3.384 Psychosis. 
For purposes of this part, the term 

‘‘psychosis’’ means any of the following 
disorders listed in Diagnostic and Sta-
tistical Manual of Mental Disorders, 
Fourth Edition, Text Revision, of the 
American Psychiatric Association 
(DSM–IV–TR): 

(a) Brief Psychotic Disorder; 
(b) Delusional Disorder; 
(c) Psychotic Disorder Due to Gen-

eral Medical Condition; 
(d) Psychotic Disorder Not Otherwise 

Specified; 
(e) Schizoaffective Disorder; 
(f) Schizophrenia; 
(g) Schizophreniform Disorder; 
(h) Shared Psychotic Disorder; and 
(i) Substance-Induced Psychotic Dis-

order. 

(Authority: 38 U.S.C. 501(a), 1101, 1112(a) and 
(b)) 

[71 FR 42760, July 28, 2006] 

§ 3.385 Disability due to impaired 
hearing. 

For the purposes of applying the laws 
administered by VA, impaired hearing 
will be considered to be a disability 
when the auditory threshold in any of 
the frequencies 500, 1000, 2000, 3000, 4000 
Hertz is 40 decibels or greater; or when 
the auditory thresholds for at least 
three of the frequencies 500, 1000, 2000, 
3000, or 4000 Hertz are 26 decibels or 
greater; or when speech recognition 
scores using the Maryland CNC Test 
are less than 94 percent. 

[59 FR 60560, Nov. 25, 1994] 

EFFECTIVE DATES 

§ 3.400 General. 
Except as otherwise provided, the ef-

fective date of an evaluation and award 
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