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for VA compensation filed by a veteran 
who is entitled to military retired pay. 

(d) Elections and the right to reelect ei-
ther benefit. (1) A veteran who has filed 
a waiver of military retired pay under 
this section has elected to receive dis-
ability compensation. A veteran may 
reelect between benefits covered by 
this section at any time by submitting 
a written, signed statement to VA or to 
the Federal agency that pays the vet-
eran’s military retired pay. 

(2) An election filed within 1 year 
from the date of notification of Depart-
ment of Veterans Affairs entitlement 
will be considered as ‘‘timely filed’’ for 
effective date purposes. See § 3.401(e)(1). 
If the veteran is incompetent, the 1- 
year period will begin on the date that 
notification is sent to the next friend 
or fiduciary. In initial determinations, 
elections may be applied retroactively 
if the claimant was not advised of his 
or her right of election and its effect. 

(Authority: 38 U.S.C. 5304(a), 5305) 

[71 FR 67061, Nov. 20, 2006, as amended at 74 
FR 11647, Mar. 19, 2009] 

§ 3.751 Statutory awards; retired serv-
ice personnel. 

Retired Regular and Reserve officers 
and enlisted personnel are not entitled 
to statutory awards of disability com-
pensation from the Department of Vet-
erans Affairs in addition to their re-
tirement pay. However, under § 3.750(c), 
eligible persons may waive an amount 
equal to the basic disability compensa-
tion and any statutory award other-
wise payable by the Department of 
Veterans Affairs. 

[41 FR 53797, Dec. 9, 1976] 

§ 3.752 [Reserved] 

§ 3.753 Public Health Service. 
Disability compensation may be paid 

concurrently with retirement pay to an 
officer of the commissioned corps of 
the Public Health Service, who was re-
ceiving disability compensation on De-
cember 31, 1956, as follows: 

(a) An officer who incurred a dis-
ability before July 29, 1945, but retired 
for nondisability purposes prior to such 
date. 

(b) An officer who incurred a dis-
ability before July 29, 1945, but retired 

for nondisability purposes between 
July 4, 1952, and December 31, 1956. 

(c) An officer who incurred a dis-
ability between July 29, 1945, and July 
3, 1952, but retired for nondisability 
purposes between July 4, 1952, and De-
cember 31, 1956. 

[26 FR 1604, Feb. 24, 1961] 

§ 3.754 Emergency officers’ retirement 
pay. 

A retired emergency officer of World 
War I has basic eligibility to retire-
ment pay by the Department of Vet-
erans Affairs under Pub. L. 87–875 (sec. 
11(b), Pub. L. 85–857) from date of filing 
application therefor after October 24, 
1962, if the following requirements are 
met: 

(a) Emergency officers’ retirement 
pay would have been granted under 
Pub. L. 506, 70th Congress (Act of May 
24, 1928) if application therefor had 
been filed before May 25, 1929. 

(b) Such retirement pay would have 
continued to be payable under section 
10 of Pub. L. 2, 73d Congress, or under 
section 1 of Pub. L. 743, 76th Congress. 

(c) The monthly rate of retirement 
pay at any time between May 24, 1928 
and May 24, 1929, inclusive, would have 
been lower than the monthly rate of 
disability compensation payable to the 
retired emergency officer. 

CROSS REFERENCE: Emergency officers’ re-
tirement pay. See § 3.953(b). 

[28 FR 72, Jan. 3, 1963] 

SPECIAL BENEFITS 

§ 3.800 Disability or death due to hos-
pitalization, etc. 

This section applies to claims re-
ceived by VA before October 1, 1997. 
For claims received by VA on or after 
October 1, 1997, see §§ 3.362 and 3.363. 

(a) Where disease, injury, death or 
the aggravation of an existing disease 
or injury occurs as a result of having 
submitted to an examination, medical 
or surgical treatment, hospitalization 
or the pursuit of a course of vocational 
rehabilitation under any law adminis-
tered by the Department of Veterans 
Affairs and not the result of his (or 
her) own willful misconduct, disability 
or death compensation, or dependency 
and indemnity compensation will be 
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awarded for such disease, injury, aggra-
vation, or death as if such condition 
were service connected. The com-
mencing date of benefits is subject to 
the provisions of § 3.400(i). 

(Authority: 38 U.S.C. 1151) 

(1) Benefits under paragraph (a) of 
this section will be in lieu of any bene-
fits the veteran may be entitled to re-
ceive under the Federal Employees’ 
Compensation Act inasmuch as concur-
rent payments are prohibited. (See 
§ 3.708.) 

(2) Where any person is awarded a 
judgment on or after December 1, 1962, 
against the United States in a civil ac-
tion brought pursuant to 28 U.S.C. 
1346(b), or enters into a settlement or 
compromise on or after December 1, 
1962, under 28 U.S.C. 2672 or 2677, by 
reason of a disability, aggravation or 
death within the purview of this sec-
tion, no compensation or dependency 
and indemnity compensation shall be 
paid to such person for any month be-
ginning after the date such judgment, 
settlement, or compromise on account 
of such disability, aggravation, or 
death becomes final until the total 
amount of benefits which would be paid 
except for this provision equals the 
total amount included in such judg-
ment, settlement, or compromise. The 
provisions of this paragraph do not 
apply, however, to any portion of such 
compensation or dependency and in-
demnity compensation payable for any 
period preceding the end of the month 
in which such judgment, settlement or 
compromise becomes final. 

(Authority: 38 U.S.C. 501) 

(3) If an administrative award was 
made or a settlement or compromise 
became final before December 1, 1962, 
compensation or dependency and in-
demnity compensation may not be au-
thorized for any period after such 
award settlement, or compromise 
whether before or after December 1, 
1962. There is no bar to payment of 
compensation or dependency and in-
demnity compensation and no set-off 
because of a judgment which became 
final before December 1, 1962, unless 
specified in the terms of the judgment. 

(4) Offset of award of benefits under 38 
U.S.C. chapter 39. (i) If a judgment, set-

tlement, or compromise covered by 
paragraph (a)(2) of this section be-
comes final on or after December 10, 
2004, and includes an amount that is 
specifically designated for automobile 
assistance benefits under 38 U.S.C. 
chapter 39 (38 CFR 3.808), and if VA 
awards chapter 39 benefits after the 
date on which the judgment, settle-
ment, or compromise becomes final, 
the amount of the award will be re-
duced by the amount received under 
the judgment, settlement, or com-
promise for the same purpose. 

(ii) If the amount described in para-
graph (4)(i) of this section is greater 
than the amount of an award under 38 
U.S.C. chapter 39, the excess amount 
received under the judgment, settle-
ment, or compromise will be offset 
against benefits otherwise payable 
under 38 U.S.C. chapter 11. 

(Authority: 38 U.S.C. 1151(b)(2)) 

(b)(1) If death occurred prior to Janu-
ary 1, 1957, the benefit payable will be 
death compensation. See §§ 3.5(b)(2) and 
3.702 as to right of election to depend-
ency and indemnity compensation. 

(2) If death occurs on or after Janu-
ary 1, 1957, the benefit payable will be 
dependency and indemnity compensa-
tion. 

CROSS REFERENCES: Claims; injury due to 
hospital treatment, etc. See § 3.154. Effective 
dates; disability or death due to hospitaliza-
tion, etc. See § 3.400(i). 

[26 FR 1604, Feb. 24, 1961, as amended at 27 
FR 11892, Dec. 1, 1962; 29 FR 16252, Dec. 4, 
1964; 39 FR 34532, Sept. 26, 1974; 53 FR 23237, 
June 21, 1988; 64 FR 1132, Jan. 8, 1999; 69 FR 
46435, Aug. 3, 2004; 71 FR 44919, Aug. 8, 2006] 

§ 3.801 Special acts. 

(a) General. A special act is one au-
thorizing the payment of benefits to a 
particular person or persons. If a bene-
ficiary in a special act has no claim be-
fore the Department of Veterans Af-
fairs, a formal application must be 
filed before benefits may be awarded. 

(b) Limitations. Where the rate, com-
mencement, and duration are fixed by 
a special act, they are not subject to be 
varied by the provisions and limita-
tions of the public laws, but where not 
fixed, the rate and continuance of the 
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benefit is subject to variance in accord-
ance with the public laws. 

(c) Provisions of act. (1) When pension 
or compensation is granted by a special 
act, which fixes the rate and com-
mencement, the rate thereunder can-
not be increased nor can any other pen-
sion or compensation be paid in the ab-
sence of the payee’s election, unless 
the special act expressly states that 
the benefit granted thereby is in addi-
tion to the benefit which the person is 
entitled to receive under any public 
law. 

(2) If a special act corrects the nature 
of separation from military service and 
does not grant pension or compensa-
tion directly, the claimant acquries a 
status so that he or she may apply for 
and be allowed benefits. The claimant, 
then, is placed in the same position he 
or she would have been if originally re-
leased under conditions other than dis-
honorable. 

(d) Service. A special act of Congress, 
reciting that a person is considered to 
have been mustered into the service on 
a named date and honorably discharged 
on a subsequently named date, is suffi-
cient regardless of whether the service 
department has any record of such 
service. 

(e) Hospitalization. Pension payable 
under special acts is subject to reduc-
tion pursuant to § 3.551. 

(Authority: 38 U.S.C. 501(a), 5503) 

[26 FR 1605, Feb. 24, 1961, as amended at 39 
FR 34532, Sept. 26, 1974; 68 FR 34543, June 10, 
2003] 

§ 3.802 Medal of Honor. 

(a) The Secretary of the Department 
of the Army, the Department of the 
Navy, the Department of the Air Force, 
or the Department of Transportation 
will determine the eligibility of appli-
cants to be entered on the Medal of 
Honor Roll and will deliver to the Sec-
retary of the Department of Veterans 
Affairs a certified copy of each certifi-
cate issued in which the right of the 
person named in the certificate to the 
special pension is set forth. The special 
pension will be authorized on the basis 
of such certification. 

(Authority: 38 U.S.C. 1560, 1561) 

(b) An award of special pension at the 
monthly rate specified in 38 U.S.C. 1562 
will be made as of the date of filing of 
the application with the Secretary con-
cerned. The special pension will be paid 
in addition to all other payments under 
laws of the United States. However, a 
person awarded more than one Medal of 
Honor may not receive more than one 
special pension. 

(Authority: 38 U.S.C. 1562) 

(c) VA will pay to each person who is 
receiving or who in the future receives 
Medal of Honor pension a retroactive 
lump sum payment equal to the total 
amount of Medal of Honor pension that 
person would have received during the 
period beginning the first day of the 
month after the date of the event for 
which the veteran earned the Medal of 
Honor and ending on the last day of the 
month preceding the month in which 
pension was awarded under paragraph 
(b) of this section. VA will calculate 
the lump sum payment using the 
monthly Medal of Honor pension rates 
in effect from the first day of the 
month after the date of the event for 
which the veteran earned the Medal of 
Honor, to the last day of the month 
preceding the month in which the indi-
vidual was initially awarded the Medal 
of Honor pension. VA will not make a 
retroactive lump sum payment under 
this section before October 1, 2003. 

(Authority: 38 U.S.C. 1562(f)) 

[26 FR 1605, Feb. 24, 1961, as amended at 32 
FR 6840, May 4, 1967; 44 FR 22721, Apr. 17, 
1979; 52 FR 34909, Sept. 16, 1987; 68 FR 55467, 
Sept. 26, 2003] 

§ 3.803 Naval pension. 

(a) Payment of naval pension will be 
authorized on the basis of a certifi-
cation by the Secretary of the Navy. 

(Authority: 10 U.S.C. 6160) 

(b) Awards of naval pension in effect 
prior to July 14, 1943, or renewed or 
continued may be paid concurrently 
with Department of Veterans Affairs 
pension or compensation; however, 
naval pension allowance under 10 
U.S.C. 6160 may not exceed one-fourth 
of the rate of disability pension or 
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compensation otherwise payable, ex-
clusive of additional allowances for de-
pendents or specific disabilities. 

(c) New awards of naval pension may 
not be made concurrently with Depart-
ment of Veterans Affairs pension or 
compensation. 

(Authority: 38 U.S.C. 5304(a)) 

(d) Naval pension remaining unpaid 
at the date of the veteran’s death is 
not payable by the Department of Vet-
erans Affairs as an accrued benefit. 

[26 FR 1605, Feb. 24, 1961, as amended at 28 
FR 2857, Mar. 22, 1963; 44 FR 22721, Apr. 17, 
1979] 

§ 3.804 Special allowance under 38 
U.S.C. 1312. 

(a) The provisions of this section are 
applicable to the payment of a special 
allowance by the Department of Vet-
erans Affairs to the surviving depend-
ents of a veteran who served after Sep-
tember 15, 1940, and who died on or 
after January 1, 1957, as a result of 
such service and who was not a fully 
and currently insured individual under 
title II of the Social Security Act. 

(b) The special allowance is not pay-
able: (1) Where the veteran’s death re-
sulted from Department of Veterans 
Affairs hospitalization, treatment, ex-
amination, or training; 

(2) Where the veteran’s death was due 
to service rendered with the Common-
wealth Army of the Philippines while 
such forces were in the service of the 
Armed Forces pursuant to the military 
order of the President dated July 26, 
1941, or was due to service in the Phil-
ippine Scouts under section 14, Pub. L. 
190, 79th Congress. 

(c) A claim for dependency and in-
demnity compensation on a form pre-
scribed will be accepted as a claim for 
the special allowance where it is deter-
mined that this benefit is payable or 
where a specific inquiry concerning en-
titlement to the special allowance is 
received. 

(d) Payment of this allowance will be 
authorized on the basis of a certifi-
cation from the Social Security Ad-
ministration. Award actions subse-
quent to the original award, including 
adjustment and discontinuance, will be 
made in accordance with new certifi-

cations from the Social Security Ad-
ministration. 

(e)(1) The special allowance will be 
payable only if the death occurred: (i) 
While on active duty, active duty for 
training, or inactive duty training as a 
member of a uniformed service (line of 
duty is not a factor); or 

(ii) As the result of a disease or in-
jury which was incurred or aggravated 
in line of duty while on active duty or 
active duty for training, or an injury 
which was incurred or aggravated in 
line of duty while on inactive duty 
training, as a member of a uniformed 
service after September 15, 1940, if the 
veteran was discharged or released 
from the period of such duty, under 
conditions other than dishonorable. 

(2) Where the veteran died after sepa-
ration from service: (i) Discharge from 
service must have been under condi-
tions other than dishonorable as out-
lined in § 3.12. 

(ii) Line of duty and service connec-
tion will be determined as outlined in 
§ 3.1(k) and (m) and the § 3.300 series. 

[26 FR 1605, Feb. 24, 1961] 

§ 3.805 Loan guaranty for surviving 
spouses; certification. 

A certification of loan guaranty ben-
efits may be extended to surviving 
spouses based on an application filed 
on or after January 1, 1959, if: 

(a) The veteran served in the Armed 
Forces of the United States (Allied Na-
tions are not included) at any time on 
or after September 16, 1940; and 

(b) The veteran died in service; or 
(c) The veteran died after separation 

from service and such separation was 
under conditions other than dishonor-
able provided the veteran’s death was 
the result of injury or disease incurred 
in or aggravated by service in line of 
duty rendered on or after September 16, 
1940, regardless of the date of entrance 
into such service (cases where com-
pensation is payable because of death 
resulting from hospitalization, treat-
ment, examination, or training are not 
included); and 

(d) The surviving spouse meets the 
requirements of the term ‘‘surviving 
spouse’’ as outlined in § 3.50; and 

(e) The veteran’s surviving spouse is 
unmarried; and 
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(f) The applicant is not an eligible 
veteran. 

CROSS REFERENCES: Wife, widow or spouse. 
See § 3.50(b). Terminated marital relation-
ships. See § 3.55. 

[26 FR 1605, Feb. 24, 1961, as amended at 31 
FR 4347, Mar. 12, 1966; 37 FR 24662, Nov. 18, 
1972; 40 FR 54245, Nov. 21, 1975, 41 FR 49636, 
Nov. 10, 1976; 44 FR 22721, Apr. 17, 1979; 62 FR 
5529, Feb. 6, 1997] 

§ 3.806 Death gratuity; certification. 
(a) Where a veteran dies on or after 

January 1, 1957, and during the 120-day 
period which begins on the day fol-
lowing the date of his or her discharge 
or release from active duty, active 
duty for training, or inactive training 
duty, the Department of Veterans Af-
fairs will certify that fact to the Sec-
retary concerned if the Department of 
Veterans Affairs determines on the 
basis of a claim filed with it that: 

(1) Death resulted from: 
(i) Disease or injury incurred or ag-

gravated while on such active duty or 
active duty for training; or 

(ii) Injury incurred or aggravated 
while on such inactive duty training; 
and 

(2) The deceased person was dis-
charged or released from such service 
under conditions other than dishonor-
able. 

(b) In all cases, other than listed in 
paragraph (a) of this section, the cer-
tification will be furnished at the re-
quest of the Secretary concerned. 

(c) For the purposes of this section, 
line of duty is not a factor. The stand-
ards, criteria, and procedures for deter-
mining incurrence or aggravation of a 
disease or injury under paragraph (a) of 
this section are those applicable under 
disability and death compensation laws 
administered by the Department of 
Veterans Affairs. 

(Authority: 38 U.S.C. 1323) 

[26 FR 1605, Feb. 24, 1961, as amended at 40 
FR 54245, Nov. 21, 1975] 

§ 3.807 Dependents’ educational assist-
ance; certification. 

For the purposes of dependents’ edu-
cational assistance under 38 U.S.C. 
chapter 35 (see § 21.3020), the child, 
spouse or surviving spouse of a veteran 
or serviceperson will have basic eligi-

bility if the following conditions are 
met: 

(a) General. Basic eligibility exists if 
the veteran: 

(1) Was discharged from service under 
conditions other than dishonorable, or 
died in service; and 

(2) Has a permanent total service- 
connected disability; or 

(3) A permanent total service-con-
nected disability was in existence at 
the date of the veteran’s death; or 

(4) Died as a result of a service-con-
nected disability; or (if a service-
person) 

(5) Is on active duty as a member of 
the Armed Forces and 

(i) Now is, and, for a period of more 
than 90 days, has been listed by the 
Secretary concerned as missing in ac-
tion, captured in line of duty by a hos-
tile force, or forcibly detained or in-
terned in line of duty by a foreign Gov-
ernment or power; or 

(ii) Has been determined by VA to 
have a total disability permanent in 
nature incurred or aggravated in the 
line of duty during active military, 
naval, or air service; is hospitalized or 
receiving outpatient medical care, 
services, or treatment for such dis-
ability; is likely to be discharged or re-
leased from such service for such dis-
ability; and the pursuit of a course of 
education by such individual’s spouse 
or child for which benefits under 38 
U.S.C. chapter 35 are sought occurred 
after December 22, 2006. 

(b) Service. Service-connected dis-
ability or death must have been the re-
sult of active military, naval, or air 
service on or after April 21, 1898. (Pub. 
L. 89–358) Effective September 30, 1966, 
educational assistance for a child (but 
not for a spouse or surviving spouse) 
may be authorized based on service in 
the Philippine Commonwealth Army or 
as a Philippine Scout as defined in 
§ 3.40(b), (c), or (d) of this part. 

(Authority: 38 U.S.C. 3565) 

(c) Service connection. For purpose of 
this section, the term ‘‘service-con-
nected disability’’ encompasses com-
binations of disabilities of paired or-
gans or extremities treated as if serv-
ice-connected under the provisions of 
§ 3.383(a) of this part. The standards and 
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criteria for determining service con-
nection, either direct or presumptive, 
are those applicable to the period of 
service during which the disability was 
incurred or aggravated (38 U.S.C. 
3501(a)). Cases where eligibility for 
service-connected benefits is estab-
lished under § 3.358, 3.361, or 3.800 are 
not included. 

(d) Relationship—(1) ‘‘Child’’ means 
the son or daughter of a veteran who 
meets the requirements of § 3.57, except 
as to age and marital status. 

(2) ‘‘Spouse’’ means a person whose 
marriage to the veteran meets the re-
quirements of § 3.50(a) of this part. 

(3) ‘‘Surviving spouse’’ means a per-
son whose marriage to the veteran 
meets the requirements of §§ 3.50(b) or 
3.52 of this part. 

(Authority: 38 U.S.C. 1160, 3501) 

CROSS REFERENCES: Discontinuance. See 
§ 3.503(a)(8) Election; concurrent benefits. See 
§ 3.707 Nonduplication. See § 21.3023 of this 
chapter. 

[29 FR 9537, July 14, 1964, as amended at 31 
FR 4347, Mar. 12, 1966; 34 FR 840, Jan. 18, 1969; 
38 FR 8658, Apr. 5, 1973; 40 FR 54245, Nov. 21, 
1975; 53 FR 46607, Nov. 18, 1988; 59 FR 62585, 
Dec. 6, 1994; 69 FR 46435, Aug. 3, 2004; 73 FR 
1076, Jan. 7, 2008] 

§ 3.808 Automobiles or other convey-
ances; certification. 

(a) Entitlement. A certificate of eligi-
bility for financial assistance in the 
purchase of one automobile or other 
conveyance in an amount not exceed-
ing the amount specified in 38 U.S.C. 
3902 (including all State, local, and 
other taxes where such are applicable 
and included in the purchase price) and 
of basic entitlement to necessary 
adaptive equipment will be provided 
to— 

(1) A veteran who is entitled to com-
pensation under chapter 11 of title 38, 
United States Code, for a disability de-
scribed in paragraph (b) of this section; 
or 

(2) A member of the Armed Forces 
serving on active duty who has a dis-
ability described in paragraph (b) of 
this section that is the result of an in-
jury or disability incurred or disease 
contracted in or aggravated by active 
military, naval, or air service. 

(b) Disability. One of the following 
must exist: 

(1) Loss or permanent loss of use of 
one or both feet; 

(2) Loss or permanent loss of use of 
one or both hands; 

(3) Permanent impairment of vision 
of both eyes: Central visual acuity of 
20/200 or less in the better eye, with 
corrective glasses, or central visual 
acuity of more than 20/200 if there is a 
field defect in which the peripheral 
field has contracted to such an extent 
that the widest diameter of visual field 
subtends an angular distance no great-
er than 20° in the better eye. 

(4) For adaptive equipment eligibility 
only, ankylosis of one or both knees or 
one or both hips. 

(Authority: 38 U.S.C. 3902) 

(c) Claim for conveyance and certifi-
cation for adaptive equipment. A specific 
application for financial assistance in 
purchasing a conveyance is required 
which must contain a certification by 
the claimant that the conveyance will 
be operated only by persons properly li-
censed. The application will also be 
considered as an application for the 
adaptive equipment to insure that the 
claimant will be able to operate the 
conveyance in a manner consistent 
with safety and to satisfy the applica-
ble standards of licensure of the proper 
licensing authorities. Simultaneously 
with the certification provided pursu-
ant to the introductory text of this 
section, a claimant for financial assist-
ance in the purchase of an automobile 
will be furnished a certificate of eligi-
bility for financial assistance in the 
purchase of such adaptive equipment as 
may be appropriate to the claimant’s 
losses unless the need for such equip-
ment is contraindicated by a physical 
or legal inability to operate the vehi-
cle. There is no time limitation in 
which to apply. An application by a 
claimant on active duty will be deemed 
to have been filed with VA on the date 
it is shown to have been placed in the 
hands of military authority for trans-
mittal. 

(d) Additional eligibility criteria for 
adaptive equipment. Claimants for 
adaptive equipment must also satisfy 
the additional eligibility criteria of 
§§ 17.156, 17.157, and 17.158 of this chap-
ter. 
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(e) Definition. The term adaptive 
equipment, means generally, that equip-
ment which must be part of or added to 
a conveyance manufactured for sale to 
the general public to make it safe for 
use by the claimant and to assist him 
or her in meeting the applicable stand-
ards of licensure of the proper licensing 
authority. 

(1) With regard to automobiles and 
similar vehicles the term includes a 
basic automatic transmission as to a 
claimant who has lost or lost the use of 
a limb. In addition, the term includes, 
but is not limited to, power steering, 
power brakes, power window lifts and 
power seats. The term also includes 
air-conditioning equipment when such 
equipment is necessary to the health 
and safety of the veteran and to the 
safety of others, and special equipment 
necessary to assist the eligible person 
into or out of the automobile or other 
conveyance, regardless of whether the 
automobile or other conveyance is to 
be operated by the eligible person or is 
to be operated for such person by an-
other person; and any modification of 
the interior space of the automobile or 
other conveyance if needed because of 
the physical condition of such person 
in order for such person to enter or op-
erate the vehicle. 

(2) With regard to automobiles and 
similar vehicles the term includes such 
items of equipment as the Chief Med-
ical Director may, by directive, specify 
as ordinarily necessary for any of the 
classes of losses specified in paragraph 
(b) of this section and for any combina-
tion of such losses. Such specifications 
of equipment may include a limit on 
the financial assistance to be provided 
based on judgment and experience. 

(3) The term also includes other 
equipment which the Chief Medical Di-
rector or designee may deem necessary 
in an individual case. 

(Authority: 38 U.S.C. 501(a), 1151(c)(2), 3902)) 

[36 FR 7588, Apr. 22, 1971, as amended at 38 
FR 14370, June 1, 1973; 40 FR 37037, Aug. 25, 
1975; 43 FR 4423, Feb. 2, 1978; 47 FR 24552, 
June 7, 1982; 53 FR 46607, Nov. 18, 1988; 66 FR 
44528, Aug. 24, 2001; 71 FR 44919, Aug. 8. 2006] 

§ 3.809 Specially adapted housing 
under 38 U.S.C. 2101(a). 

A certificate of eligibility for assist-
ance in acquiring specially adapted 
housing under 38 U.S.C. 2101(a) may be 
extended to a veteran if the following 
requirements are met: 

(a) Service. Active military, naval or 
air service after April 20, 1898, is re-
quired. Benefits are not restricted to 
veterans with wartime service. 

(b) Disability. The disability must 
have been incurred or aggravated as 
the result of service as indicated in 
paragraph (a) of this section and the 
veteran must be entitled to compensa-
tion for permanent and total disability 
due to: 

(1) The loss, or loss of use, of both 
lower extremities, such as to preclude 
locomotion without the aid of braces, 
crutches, canes, or a wheelchair, or 

(2) Blindness in both eyes, having 
only light perception, plus the anatom-
ical loss or loss of use of one lower ex-
tremity, or 

(3) The loss or loss of use of one lower 
extremity together with residuals of 
organic disease or injury which so af-
fect the functions of balance or propul-
sion as to preclude locomotion without 
the aid of braces, crutches, canes, or a 
wheelchair. 

(4) The loss or loss of use of one lower 
extremity together with the loss of loss 
of use of one upper extremity which so 
affect the functions of balance or pro-
pulsion as to preclude locomotion with-
out the aid of braces, crutches, canes, 
or a wheelchair. 

(c) Duplication of benefits. The assist-
ance referred to in this section will not 
be available to any veteran more than 
once. 

(d) ‘‘Preclude locomotion.’’ This term 
means the necessity for regular and 
constant use of a wheelchair, braces, 
crutches or canes as a normal mode of 
locomotion although occasional loco-
motion by other methods may be pos-
sible. 

(Authority: 38 U.S.C. 2101, 2104) 

CROSS REFERENCE: Assistance to certain 
disabled veterans in acquiring specially 
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adapted housing. See §§ 36.4400 through 
36.4410 of this chapter. 

[26 FR 1606, Feb. 24, 1961, as amended at 34 
FR 9560, June 18, 1969; 43 FR 14018, Apr. 4, 
1978; 46 FR 47543, Sept. 29, 1981] 

§ 3.809a Special home adaptation 
grants under 38 U.S.C. 2101(b). 

A certificate of eligibility for assist-
ance in acquiring necessary special 
home adaptations, or, on or after Octo-
ber 28, 1986, for assistance in acquiring 
a residence already adapted with nec-
essary special features, under 38 U.S.C. 
2101(b) may be issued to a veteran who 
served after April 20, 1898, if the fol-
lowing requirements are met: 

(Authority: 38 U.S.C. 2101(b)) 

(a) The veteran is not entitled to a 
certificate of eligibility for assistance 
in acquiring specially adapted housing 
under § 3.809 nor had the veteran pre-
viously received assistance in acquir-
ing specially adapted housing under 38 
U.S.C. 2101(a). A veteran who first es-
tablishes entitlement under this sec-
tion and who later becomes eligible for 
a certificate of eligibility under § 3.809 
may be issued a certificate of eligi-
bility under § 3.809. However, no par-
ticular type of adaptation, improve-
ment, or structural alteration may be 
provided to a veteran more than once. 

(b) The veteran is entitled to com-
pensation for permanent and total dis-
ability which (1) is due to blindness in 
both eyes with 5/200 visual acuity or 
less, or (2) includes the anatomical loss 
or loss of use of both hands. 

(Authority: 38 U.S.C. 2101(b)) 

(c) The assistance referred to in this 
section will not be available to any 
veteran more than once. 

(Authority: 38 U.S.C. 2102) 

[46 FR 47543, Sept. 29, 1981, as amended at 53 
FR 23237, June 21, 1988] 

§ 3.810 Clothing allowance. 
(a) Except as provided in paragraph 

(d) of this section a veteran who has a 
service-connected disability, or a dis-
ability compensable under 38 U.S.C. 
1151 as if it were service-connected, is 
entitled, upon application therefor, to 
an annual clothing allowance as speci-
fied in 38 U.S.C. 1162. The annual cloth-

ing allowance is payable in a lump 
sum, and the following eligibility cri-
teria must also be satisfied: 

(1) A VA examination or hospital or 
examination report from a facility 
specified in § 3.326(c) discloses that the 
veteran wears or uses certain pros-
thetic or orthopedic appliances which 
tend to wear or tear clothing (includ-
ing a wheelchair) because of such dis-
ability and such disability is the loss 
or loss of use of a hand or foot compen-
sable at a rate specified in § 3.350(a), (b), 
(c), (d), of (f); or 

(2) The Chief Medical Director or des-
ignee certifies that because of such dis-
ability a prosthetic or orthopedic ap-
pliance is worn or used which tends to 
ware or tear the veteran’s clothing, or 
that because of the use of a physician- 
prescribed medication for a skin condi-
tion which is due to the service-con-
nected disability irreparable damage is 
done to the veteran’s outergarments. 
For the purposes of this paragraph 
‘‘appliance’’ includes a wheelchair. 

(b) Effective August 1, 1972, the ini-
tial lump sum clothing allowance is 
due and payable for veterans meeting 
the eligibility requirements of para-
graph (a) of this section as of that date. 
Subsequent annual payments for those 
meeting the eligibility requirements of 
paragraphs (a) of this section will be-
come due on the anniversary date 
thereafter, both as to initial claims 
and recurring payments under pre-
viously established entitlement. 

(c)(1) Except as provided in paragraph 
(c)(2) of this section, the application 
for clothing allowance must be filed 
within 1 year of the anniversary date 
(August 1) for which entitlement is ini-
tially established, otherwise, the appli-
cation will be acceptable only to effect 
payment of the clothing allowance be-
coming due on any succeeding anniver-
sary date for which entitlement is es-
tablished, provided the application is 
filed within 1 year of such date. The 1- 
year period for filing application will 
include the anniversary date and ter-
minate on July 31 of the following 
year. 

(2) Where the initial determination of 
service connection for the qualifying 
disability is made subsequent to an an-
niversary date for which entitlement is 
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established, the application for cloth-
ing allowance may be filed within 1 
year from the date of notification to 
the veteran of such determination. 

(Authority: 38 U.S.C. 1162) 

(d) If a veteran is incarcerated in a 
Federal, State, or local penal institu-
tion for a period of more than 60 days 
and is furnished clothing without 
charge by the institution, VA shall re-
duce the amount of the annual clothing 
allowance by 1/365th of the amount oth-
erwise payable for each day the veteran 
was incarcerated during the 12-month 
period preceding the anniversary date 
for which entitlement is established. 
No reduction shall be made for the first 
60 days of incarceration. 

(Authority: 38 U.S.C. 5313A) 

[37 FR 19134, Sept. 19, 1972, as amended at 39 
FR 2362, Jan. 21, 1974; 49 FR 28242, July 11, 
1984; 56 FR 5756, Feb. 13, 1991; 62 FR 35422, 
July 1, 1997] 

§ 3.811 Minimum income annuity and 
gratuitous annuity. 

(a) Eligibility for minimum income an-
nuity. The minimum income annuity 
authorized by Public Law 92–425 as 
amended is payable to a person: 

(1) Whom the Department of Defense 
or the Department of Transportation 
has determined meets the eligibility 
criteria of section 4(a) of Pub. L. 92–425 
as amended other than section 4(a)(1) 
and (2); and 

(2) Who is eligible for pension under 
subchapter III of chapter 15 of title 38, 
United States Code, or section 306 of 
the Veterans’ and Survivors’ Pension 
Improvement Act of 1978; and 

(3) Whose annual income, as deter-
mined in establishing pension eligi-
bility, is less than the maximum an-
nual rate of pension in effect under 38 
U.S.C. 1541(b). 

(b) Computation of the minimum income 
annuity payment—(1) Annual income. VA 
will determine a beneficiary’s annual 
income for minimum income annuity 
purposes under the provisions of §§ 3.271 
and 3.272 of this part for beneficiaries 
receiving improved pension, or under 
§§ 3.260 through 3.262 of this part for 
beneficiaries receiving old law or sec-
tion 306 pensions, except that the 
amount of the minimum income annu-

ity will be excluded from the calcula-
tion. 

(2) VA will determine the minimum 
income annuity payment for bene-
ficiaries entitled to improved pension 
by subtracting the annual income for 
minimum income annuity purposes 
from the maximum annual pension 
rate under 38 U.S.C. 1541(b). 

(3) VA will determine the minimum 
income annuity payment for bene-
ficiaries receiving old law and section 
306 pensions by reducing the maximum 
annual pension rate under 38 U.S.C. 
1541(b) by the amount of the Retired 
Servicemen’s Family Protection Plan 
benefit, if any, that the beneficiary re-
ceives and subtracting from that 
amount the annual income for min-
imum income annuity purposes. 

(4) VA will recompute the monthly 
minimum income annuity payment 
whenever there is a change to the max-
imum annual rate of pension in effect 
under 38 U.S.C. 1541(b), and whenever 
there is a change in the beneficiary’s 
income. 

(c) An individual otherwise eligible 
for pension under subchapter III of 
chapter 15 of title 38, United States 
Code, or section 306 of the Veterans’ 
and Survivors’ Pension Improvement 
Act of 1978 shall be considered eligible 
for pension for purposes of determining 
eligibility for the minimum income an-
nuity even though as a result of adding 
the amount of the minimum income 
annuity authorized under Public Law 
92–425 as amended to any other count-
able income, no amount of pension is 
due. 

(d) If the Department of Defense or 
the Department of Transportation de-
termines that a minimum income an-
nuitant also is entitled to the gratu-
itous annuity authorized by Pub. L. 
100–456 as amended, which is payable to 
certain surviving spouses of 
servicemembers who died before No-
vember 1, 1953, and were entitled to re-
tired or retainer pay on the date of 
death, VA will combine the payment of 
the gratuitous annuity with the min-
imum income annuity payment. 

(e) Termination. Other than as pro-
vided in paragraph (c) of this section, if 
a beneficiary receiving the minimum 
income annuity becomes ineligible for 
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pension, VA will terminate the min-
imum income annuity effective the 
same date. 

(Authority: Sec. 4, Pub. L. 92–425, 86 Stat. 
706, 712, as amended (10 U.S.C. 1448 note)) 

[63 FR 412, Jan. 6, 1998, as amended at 63 FR 
62943, Nov. 10, 1998] 

§ 3.812 Special allowance payable 
under section 156 of Pub. L. 97–377. 

The provisions of this section apply 
to the payment of a special allowance 
to certain surviving spouses and chil-
dren of individuals who died on active 
duty prior to August 13, 1981, or who 
died as a result of a service-connected 
disability which was incurred or aggra-
vated prior to August 13, 1981. This spe-
cial allowance is a replacement for cer-
tain social security benefits which 
were either reduced or terminated by 
provisions of the Omnibus Budget Rec-
onciliation Act of 1981. 

(a) Eligibility requirements. (1) A deter-
mination must first be made that the 
person on whose earnings record the 
claim is based either died on active 
duty prior to August 13, 1981, or died as 
a result of a service-connected dis-
ability which was incurred or aggra-
vated prior to August 13, 1981. For pur-
poses of this determination, character 
of discharge is not a factor for consid-
eration, and death on active duty sub-
sequent to August 12, 1981, is qualifying 
provided that the death resulted from a 
service-connected disability which was 
incurred or aggravated prior to August 
13, 1981. 

(2) Once a favorable determination 
has been made under paragraph (a)(1) 
of this section, determinations as to 
the age, relationship and school at-
tendance requirements contained in 
paragraphs (a)(1) and (b)(1) of section 
156 of Pub. L. 97–377 will be made. In 
making these eligibility determina-
tions VA shall apply the provisions of 
the Social Security Act, and any regu-
lations promulgated pursuant thereto, 
as in effect during the claimant’s pe-
riod of eligibility. Unless otherwise 
provided in this section, when issues 
are raised concerning eligibility or en-
titlement to this special allowance 
which cannot be appropriately resolved 
under the provisions of the Social Se-
curity Act, or the regulations promul-
gated pursuant thereto, the provisions 

of title 38, Code of Federal Regulations, 
are for application. 

(b) Computation of payment rate—(1) 
Basic entitlement rate. A basic entitle-
ment rate will be computed for each el-
igible claimant in accordance with the 
provisions of subparagraphs (a)(2) and 
(b)(2) of section 156 of Pub. L. 97–377 
using data to be provided by the Social 
Security Administration. This basic 
entitlement rate will then be used to 
compute the monthly payment rate as 
described in paragraphs (b)(2) to (b)(6) 
of this section. 

(2) Original or reopened awards to sur-
viving spouses. The monthly payment 
rate shall be equal to the basic entitle-
ment rate increased by the overall av-
erage percentage (rounded to the near-
est tenth of a percent) of each legisla-
tive increase in dependency and indem-
nity compensation rates under 38 
U.S.C. 1311 which became effective con-
currently with or subsequent to the ef-
fective date of the earliest adjustment 
under section 215(i) of the Social Secu-
rity Act that was disregarded in com-
puting the basic entitlement rate. 

(3) Original and reopened awards to 
children. The monthly payment rate 
shall be equal to the basic entitlement 
rate increased by the overall average 
percentage (rounded to the nearest 
tenth of a percent) of each legislative 
increase in the rates of educational as-
sistance allowance under 38 U.S.C. 
3531(b) which became effective concur-
rently with or subsequent to the effec-
tive date of the earliest adjustment 
under section 215(i) of the Social Secu-
rity Act that was disregarded in com-
puting the basic entitlement rate. 

(4) Subsequent legislative increases in 
rates. The monthly rate of special al-
lowance payable to a surviving spouse 
shall be increased by the same overall 
average percentage increase (rounded 
to the nearest tenth of a percent) and 
on the same effective date as any legis-
lative increase in the rates payable 
under 38 U.S.C. 1311. The monthly rate 
of special allowance payable to a child 
shall be increased by the same overall 
average percentage increase (rounded 
to the nearest tenth of a percent) and 
on the same effective date as any legis-
lative increase in the rates payable 
under 38 U.S.C. 3531(b). 
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(5) Amendment of awards. Prompt ac-
tion shall be taken to amend any 
award of this special allowance to con-
form with evidence indicating a change 
in basic eligibility, any basic entitle-
ment rate, or any effective date pre-
viously determined. It is the claimant’s 
responsibility to promptly notify VA of 
any change in their status or employ-
ment which affects eligibility or enti-
tlement. 

(6) Rounding of monthly rates. Any 
monthly rate computed under the pro-
visions of this paragraph, if not a mul-
tiple of $1, shall be rounded to the next 
lower multiple of $1. 

(c) Claimants not entitled to this special 
allowance. The following are not enti-
tled to this special allowance for the 
reasons indicated. 

(1) Claimants eligible for death bene-
fits under 38 U.S.C. 1151. The deaths in 
such cases are not service-connected. 

(2) Claimants eligible for death bene-
fits under 38 U.S.C. 1318. The deaths in 
such cases are not service connected. 

(3) Claimants whose claims are based 
on an individual’s service in: 

(i) The Commonwealth Army of the 
Philippines while such forces were in 
the service of the Armed Forces pursu-
ant to the military order of the Presi-
dent dated July 26, 1941, including rec-
ognized guerrilla forces (see 38 U.S.C. 
107). 

(ii) The Philippine Scouts under sec-
tion 14, Pub. L. 190, 79th Congress (see 
38 U.S.C. 107). 

(iii) The commissioned corps of the 
Public Health Service (specifically ex-
cluded by section 156 of Pub. L. 97–377), 
or 

(iv) The National Oceanic and Atmos-
pheric Administration (specifically ex-
cluded by section 156 of Pub. L. 97–377). 

(d) Appellate jurisdiction. VA shall 
have appellate jurisdiction of all deter-
minations made in connection with 
this special allowance. 

(e) Claims—formal and informal. For-
mal claims for this special allowance 
must be filed on a form prescribed by 
the Secretary of Veterans Affairs. 
When informal claims or inquiries as 
to eligibility are received, the appro-
priate application form shall be pro-
vided. In such cases, the date of receipt 
of the informal claim or inquiry will be 
accepted as the date of claim for this 

special allowance if a formal claim on 
the prescribed form is received within 
one year from that date. 

(f) Retroactivity and effective dates. 
There is no time limit for filing a 
claim for this special allowance. Upon 
the filing of a claim, benefits shall be 
payable for all periods of eligibility be-
ginning on or after the first day of the 
month in which the claimant first be-
came eligible for this special allow-
ance, except that no payment may be 
made for any period prior to January 1, 
1983. 

(Authority: Sec. 156, Pub. L. 97–377, 96 Stat. 
1830, 1920 (1982)) 

[49 FR 21709, May 23, 1984, as amended at 54 
FR 26030, June 21, 1989; 60 FR 20643, Apr. 27, 
1995] 

§ 3.813 Interim benefits for disability 
or death due to chloracne or 
porphyria cutanea tarda. 

(a) Disability benefits. Except as pro-
vided in paragraph (c) of this section, a 
veteran who served in the active mili-
tary, naval or air service in the Repub-
lic of Vietnam during the Vietnam era, 
and who suffers from chloracne or 
porphyria cutanea tarda which became 
manifest within one year after the date 
of the veteran’s most recent departure 
from the Republic of Vietnam during 
such service, shall be paid interim dis-
ability benefits under this section in 
the same manner and to the same ex-
tent that compensation would be pay-
able if such disabilities were service- 
connected. 

(b) Death benefits. Except as provided 
in paragraph (c) of this section, if a 
veteran described in paragraph (a) of 
this section dies as a result of 
chloracne or porphyria cutanea tarda, 
the veteran’s survivors shall be paid in-
terim death benefits under this section 
based upon the same elgibility require-
ments and at the same rates that de-
pendency and indemnity compensation 
would be payable if the death were 
service-connected. 

(c) Exceptions. Benefits under this 
section are not payable for any month 
for which compensation or dependency 
and indemnity compensation is payable 
for the same disability or death, nor 
are benefits payable under this section 
(1) when there is affirmative evidence 
that the disease was not incurred by 
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the veteran during service in the Re-
public of Vietnam during the Vietnam 
era, (2) when there is affirmative evi-
dence to establish that an intercurrent 
injury or disease, which is a recognized 
cause of the disease for which benefits 
are being claimed, was suffered by the 
veteran between the date of the vet-
eran’s most recent departure from the 
Republic of Vietnam during active 
military, naval or air service and the 
onset of the claimed disease, or (3) if it 
is determined, based on evidence in the 
veteran’s service records and other 
records provided by the Secretary of 
Defense, that the veteran was not ex-
posed to dioxin during active military, 
naval or air service in the Republic of 
Vietnam during the Vietnam era. 

(d) Similarity to service-connected bene-
fits. For purposes of all laws adminis-
tered by VA (except chapters 11 and 13 
of title 38 U.S.C.), a disease estab-
lishing eligibility for disability or 
death benefits under this section shall 
be treated as if it were service-con-
nected, and the receipt of disability or 
death benefits shall be treated as if 
such benefits were compensation or de-
pendency and indemnity compensation, 
respectively. 

(e) Effective dates. Benefits under this 
section may not be paid for any period 
prior to October 1, 1984, nor for any pe-
riod after September 30, 1986. 

(Authority: Pub. L. 98–542) 

[50 FR 34460, Aug. 26, 1985] 

§ 3.814 Monetary allowance under 38 
U.S.C. chapter 18 for an individual 
suffering from spina bifida whose 
biological father or mother is or 
was a Vietnam veteran. 

(a) Monthly monetary allowance. VA 
will pay a monthly monetary allow-
ance under subchapter I of 38 U.S.C. 
chapter 18, based upon the level of dis-
ability determined under the provi-
sions of paragraph (d) of this section, 
to or for a person who VA has deter-
mined is an individual suffering from 
spina bifida whose biological mother or 
father is or was a Vietnam veteran. Re-
ceipt of this allowance will not affect 
the right of the individual or any re-
lated person to receive any other ben-
efit to which he or she may be entitled 
under any law administered by VA. An 
individual suffering from spina bifida is 

entitled to only one monthly allowance 
under this section, even if the individ-
ual’s biological father and mother are 
or were both Vietnam veterans. 

(b) [Reserved] 
(c) Definitions—(1) Vietnam veteran. 

For the purposes of this section, the 
term ‘‘Vietnam veteran’’ means a per-
son who performed active military, 
naval, or air service in the Republic of 
Vietnam during the period beginning 
on January 9, 1962, and ending on May 
7, 1975, without regard to the charac-
terization of the person’s service. Serv-
ice in the Republic of Vietnam includes 
service in the waters offshore and serv-
ice in other locations if the conditions 
of service involved duty or visitation in 
the Republic of Vietnam. 

(2) Individual. For the purposes of 
this section, the term ‘‘individual’’ 
means a person, regardless of age or 
marital status, whose biological father 
or mother is or was a Vietnam veteran 
and who was conceived after the date 
on which the veteran first served in the 
Republic of Vietnam during the Viet-
nam era. Notwithstanding the provi-
sions of § 3.204(a)(1), VA will require the 
types of evidence specified in §§ 3.209 
and 3.210 sufficient to establish in the 
judgment of the Secretary that a per-
son is the biological son or daughter of 
a Vietnam veteran. 

(3) Spina bifida. For the purposes of 
this section, the term ‘‘spina bifida’’ 
means any form and manifestation of 
spina bifida except spina bifida occulta. 

(d) Disability evaluations. (1) Except as 
otherwise specified in this paragraph, 
VA will determine the level of payment 
as follows: 

(i) Level I. The individual walks with-
out braces or other external support as 
his or her primary means of mobility 
in the community, has no sensory or 
motor impairment of the upper ex-
tremities, has an IQ of 90 or higher, and 
is continent of urine and feces without 
the use of medication or other means 
to control incontinence. 

(ii) Level II. Provided that none of the 
disabilities is severe enough to warrant 
payment at Level III, and the indi-
vidual: walks with braces or other ex-
ternal support as his or her primary 
means of mobility in the community; 
or, has sensory or motor impairment of 
the upper extremities, but is able to 
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grasp pen, feed self, and perform self 
care; or, has an IQ of at least 70 but 
less than 90; or, requires medication or 
other means to control the effects of 
urinary bladder impairment and no 
more than two times per week is un-
able to remain dry for at least three 
hours at a time during waking hours; 
or, requires bowel management tech-
niques or other treatment to control 
the effects of bowel impairment but 
does not have fecal leakage severe or 
frequent enough to require wearing of 
absorbent materials at least four days 
a week; or, has a colostomy that does 
not require wearing a bag. 

(iii) Level III. The individual uses a 
wheelchair as his or her primary means 
of mobility in the community; or, has 
sensory or motor impairment of the 
upper extremities severe enough to pre-
vent grasping a pen, feeding self, and 
performing self care; or, has an IQ of 69 
or less; or, despite the use of medica-
tion or other means to control the ef-
fects of urinary bladder impairment, at 
least three times per week is unable to 
remain dry for three hours at a time 
during waking hours; or, despite bowel 
management techniques or other treat-
ment to control the effects of bowel 
impairment, has fecal leakage severe 
or frequent enough to require wearing 
of absorbent materials at least four 
days a week; or, regularly requires 
manual evacuation or digital stimula-
tion to empty the bowel; or, has a co-
lostomy that requires wearing a bag. 

(2) If an individual who would other-
wise be paid at Level I or II has one or 
more disabilities, such as blindness, 
uncontrolled seizures, or renal failure 
that result either from spina bifida, or 
from treatment procedures for spina 
bifida, the Director of the Compensa-
tion and Pension Service may increase 
the monthly payment to the level that, 
in his or her judgment, best represents 
the extent to which the disabilities re-
sulting from spina bifida limit the indi-
vidual’s ability to engage in ordinary 
day-to-day activities, including activi-
ties outside the home. A Level II or 
Level III payment will be awarded de-
pending on whether the effects of a dis-
ability are of equivalent severity to the 
effects specified under Level II or Level 
III. 

(3) VA may accept statements from 
private physicians, or examination re-
ports from government or private insti-
tutions, for the purpose of rating spina 
bifida claims without further examina-
tion, provided the statements or re-
ports are adequate for assessing the 
level of disability due to spina bifida 
under the provisions of paragraph (d)(1) 
of this section. In the absence of ade-
quate medical information, VA will 
schedule an examination for the pur-
pose of assessing the level of disability. 

(4) VA will pay an individual eligible 
for a monetary allowance due to spina 
bifida at Level I unless or until it re-
ceives medical evidence supporting a 
higher payment. When required to re-
assess the level of disability under 
paragraph (d)(5) or (d)(6) of this sec-
tion, VA will pay an individual eligible 
for this monetary allowance at Level I 
in the absence of evidence adequate to 
support a higher level of disability or if 
the individual fails to report, without 
good cause, for a scheduled examina-
tion. Examples of good cause include, 
but are not limited to, the illness or 
hospitalization of the claimant, death 
of an immediate family member, etc. 

(5) VA will pay individuals under the 
age of one year at Level I unless a pedi-
atric neurologist or a pediatric neuro-
surgeon certifies that, in his or her 
medical judgment, there is a neuro-
logical deficit that will prevent the in-
dividual from ambulating, grasping a 
pen, feeding himself or herself, per-
forming self care, or from achieving 
urinary or fecal continence. If any of 
those deficits are present, VA will pay 
the individual at Level III. In either 
case, VA will reassess the level of dis-
ability when the individual reaches the 
age of one year. 

(6) VA will reassess the level of pay-
ment whenever it receives medical evi-
dence indicating that a change is war-
ranted. For individuals between the 
ages of one and twenty-one, however, it 
must reassess the level of payment at 
least every five years. 

(e) Effective dates. Except as other-
wise provided, VA will award the mone-
tary allowance for an individual suf-
fering from spina bifida based on an 
original claim, a claim reopened after 
final disallowance, or a claim for in-
crease as of the date VA received the 
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claim or the date entitlement arose, 
whichever is later. 

(1) VA will increase benefits as of the 
earliest date the evidence establishes 
that the level of severity increased, but 
only if the beneficiary applies for an 
increase within one year of that date. 

(2) If a claimant reopens a previously 
disallowed claim based on corrected 
military records, VA will award the 
benefit from the latest of the following 
dates: the date the veteran or bene-
ficiary applied for a correction of the 
military records; the date the dis-
allowed claim was filed; or, the date 
one year before the date of receipt of 
the reopened claim. 

(f) Reductions and discontinuances. VA 
will generally reduce or discontinue 
awards according to the facts found ex-
cept as provided in §§ 3.105 and 3.114(b). 

(1) If benefits were paid erroneously 
because of beneficiary error, VA will 
reduce or discontinue benefits as of the 
effective date of the erroneous award. 

(2) If benefits were paid erroneously 
because of administrative error, VA 
will reduce or discontinue benefits as 
of the date of last payment. 

(Authority:38 U.S.C. 501, 1805, 1811, 1812, 1821, 
1822, 1823, 1824, 5101, 5110, 5111, 5112) 

[62 FR 51279, Sept. 30, 1997, as amended at 65 
FR 35282, June 2, 2000; 66 FR 13436, Mar. 6, 
2001; 67 FR 49587, July 31, 2002] 

§ 3.815 Monetary allowance under 38 
U.S.C. chapter 18 for an individual 
with disability from covered birth 
defects whose biological mother is 
or was a Vietnam veteran; identi-
fication of covered birth defects. 

(a) Monthly monetary allowance—(1) 
General. VA will pay a monthly mone-
tary allowance under subchapter II of 
38 U.S.C. chapter 18 to or for an indi-
vidual whose biological mother is or 
was a Vietnam veteran and who VA has 
determined to have disability resulting 
from one or more covered birth defects. 
Except as provided in paragraph (a)(3) 
of this section, the amount of the mon-
etary allowance paid will be based upon 
the level of such disability suffered by 
the individual, as determined in ac-
cordance with the provisions of para-
graph (e) of this section. 

(2) Affirmative evidence of cause other 
than mother’s service during Vietnam era. 
No monetary allowance will be pro-

vided under this section based on a par-
ticular birth defect of an individual in 
any case where affirmative evidence es-
tablishes that the birth defect results 
from a cause other than the active 
military, naval, or air service of the in-
dividual’s mother during the Vietnam 
era and, in determining the level of dis-
ability for an individual with more 
than one birth defect, the particular 
defect resulting from other causes will 
be excluded from consideration. This 
will not prevent VA from paying a 
monetary allowance under this section 
for other birth defects. 

(3) Nonduplication; spina bifida. In the 
case of an individual whose only cov-
ered birth defect is spina bifida, a mon-
etary allowance will be paid under 
§ 3.814, and not under this section, nor 
will the individual be evaluated for dis-
ability under this section. In the case 
of an individual who has spina bifida 
and one or more additional covered 
birth defects, a monetary allowance 
will be paid under this section and the 
amount of the monetary allowance will 
be not less than the amount the indi-
vidual would receive if his or her only 
covered birth defect were spina bifida. 
If, but for the individual’s one or more 
additional covered birth defects, the 
monetary allowance payable to or for 
the individual would be based on an 
evaluation at Level I, II, or III, respec-
tively, under § 3.814(d), the evaluation 
of the individual’s level of disability 
under paragraph (e) of this section will 
be not less than Level II, III, or IV, re-
spectively. 

(b) No effect on other VA benefits. Re-
ceipt of a monetary allowance under 38 
U.S.C. chapter 18 will not affect the 
right of the individual, or the right of 
any person based on the individual’s re-
lationship to that person, to receive 
any other benefit to which the indi-
vidual, or that person, may be entitled 
under any law administered by VA. 

(c) Definitions—(1) Vietnam veteran. 
For the purposes of this section, the 
term Vietnam veteran means a person 
who performed active military, naval, 
or air service in the Republic of Viet-
nam during the period beginning on 
February 28, 1961, and ending on May 7, 
1975, without regard to the character-
ization of the person’s service. Service 
in the Republic of Vietnam includes 
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service in the waters offshore and serv-
ice in other locations if the conditions 
of service involved duty or visitation in 
the Republic of Vietnam. 

(2) Individual. For the purposes of 
this section, the term individual means 
a person, regardless of age or marital 
status, whose biological mother is or 
was a Vietnam veteran and who was 
conceived after the date on which the 
veteran first entered the Republic of 
Vietnam during the period beginning 
on February 28, 1961, and ending on 
May 7, 1975. Notwithstanding the provi-
sions of § 3.204(a)(1), VA will require the 
types of evidence specified in §§ 3.209 
and 3.210 sufficient to establish that a 
person is the biological son or daughter 
of a Vietnam veteran. 

(3) Covered birth defect. For the pur-
poses of this section, the term covered 
birth defect means any birth defect 
identified by VA as a birth defect that 
is associated with the service of women 
Vietnam veterans in the Republic of 
Vietnam during the period beginning 
on February 28, 1961, and ending on 
May 7, 1975, and that has resulted, or 
may result, in permanent physical or 
mental disability. However, the term 
covered birth defect does not include a 
condition due to a: 

(i) Familial disorder; 
(ii) Birth-related injury; or 
(iii) Fetal or neonatal infirmity with 

well-established causes. 
(d) Identification of covered birth de-

fects. All birth defects that are not ex-
cluded under the provisions of this 
paragraph are covered birth defects. 

(1) Covered birth defects include, but 
are not limited to, the following (how-
ever, if a birth defect is determined to 
be familial in a particular family, it 
will not be a covered birth defect): 

(i) Achondroplasia; 
(ii) Cleft lip and cleft palate; 
(iii) Congenital heart disease; 
(iv) Congenital talipes equinovarus 

(clubfoot); 
(v) Esophageal and intestinal atresia; 
(vi) Hallerman-Streiff syndrome; 
(vii) Hip dysplasia; 
(viii) Hirschprung’s disease (con-

genital megacolon); 
(ix) Hydrocephalus due to aqueductal 

stenosis; 
(x) Hypospadias; 
(xi) Imperforate anus; 

(xii) Neural tube defects (including 
spina bifida, encephalocele, and 
anencephaly); 

(xiii) Poland syndrome; 
(xiv) Pyloric stenosis; 
(xv) Syndactyly (fused digits); 
(xvi) Tracheoesophageal fistula; 
(xvii) Undescended testicle; and 
(xviii) Williams syndrome. 
(2) Birth defects that are familial dis-

orders, including hereditary genetic 
conditions, are not covered birth de-
fects. Familial disorders include, but 
are not limited to, the following, un-
less the birth defect is not familial in a 
particular family: 

(i) Albinism; 
(ii) Alpha-antitrypsin deficiency; 
(iii) Crouzon syndrome; 
(iv) Cystic fibrosis; 
(v) Duchenne’s muscular dystrophy; 
(vi) Galactosemia; 
(vii) Hemophilia; 
(viii) Huntington’s disease; 
(ix) Hurler syndrome; 
(x) Kartagener’s syndrome (Primary 

Ciliary Dyskinesia); 
(xi) Marfan syndrome; 
(xii) Neurofibromatosis; 
(xiii) Osteogenesis imperfecta; 
(xiv) Pectus excavatum; 
(xv) Phenylketonuria; 
(xvi) Sickle cell disease; 
(xvii) Tay-Sachs disease; 
(xviii) Thalassemia; and 
(xix) Wilson’s disease. 
(3) Conditions that are congenital 

malignant neoplasms are not covered 
birth defects. These include, but are 
not limited to, the following: 

(i) Medulloblastoma; 
(ii) Neuroblastoma; 
(iii) Retinoblastoma; 
(iv) Teratoma; and 
(v) Wilm’s tumor. 
(4) Conditions that are chromosomal 

disorders are not covered birth defects. 
These include, but are not limited to, 
the following: 

(i) Down syndrome and other 
Trisomies; 

(ii) Fragile X syndrome; 
(iii) Klinefelter’s syndrome; and 
(iv) Turner’s syndrome. 
(5) Conditions that are due to birth- 

related injury are not covered birth de-
fects. These include, but are not lim-
ited to, the following: 

(i) Brain damage due to anoxia dur-
ing or around time of birth; 
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(ii) Cerebral palsy due to birth trau-
ma, (iii) Facial nerve palsy or other pe-
ripheral nerve injury; 

(iv) Fractured clavicle; and 
(v) Horner’s syndrome due to forceful 

manipulation during birth. 
(6) Conditions that are due to a fetal 

or neonatal infirmity with well-estab-
lished causes or that are miscellaneous 
pediatric conditions are not covered 
birth defects. These include, but are 
not limited to, the following: 

(i) Asthma and other allergies; 
(ii) Effects of maternal infection dur-

ing pregnancy, including but not lim-
ited to, maternal rubella, toxoplas-
mosis, or syphilis; 

(iii) Fetal alcohol syndrome or fetal 
effects of maternal drug use; 

(iv) Hyaline membrane disease; 
(v) Maternal-infant blood incompati-

bility; 
(vi) Neonatal infections; 
(vii) Neonatal jaundice; 
(viii) Post-infancy deafness/hearing 

impairment (onset after the age of one 
year); 

(ix) Prematurity; and 
(x) Refractive disorders of the eye. 
(7) Conditions that are developmental 

disorders are not covered birth defects. 
These include, but are not limited to, 
the following: 

(i) Attention deficit disorder; 
(ii) Autism; 
(iii) Epilepsy diagnosed after infancy 

(after the age of one year); 
(iv) Learning disorders; and 
(v) Mental retardation (unless part of 

a syndrome that is a covered birth de-
fect). 

(8) Conditions that do not result in 
permanent physical or mental dis-
ability are not covered birth defects. 
These include, but are not limited to: 

(i) Conditions rendered non-disabling 
through treatment; 

(ii) Congenital heart problems sur-
gically corrected or resolved without 
disabling residuals; 

(iii) Heart murmurs unassociated 
with a diagnosed cardiac abnormality; 

(iv) Hemangiomas that have resolved 
with or without treatment; and 

(v) Scars (other than of the head, 
face, or neck) as the only residual of 
corrective surgery for birth defects. 

(e) Disability evaluations. Whenever 
VA determines, upon receipt of com-

petent medical evidence, that an indi-
vidual has one or more covered birth 
defects, VA will determine the level of 
disability currently resulting, in com-
bination, from the covered birth de-
fects and associated disabilities. No 
monetary allowance will be payable 
under this section if VA determines 
under this paragraph that an indi-
vidual has no current disability result-
ing from the covered birth defects, un-
less VA determines that the provisions 
of paragraph (a)(3) of this section are 
for application. Except as otherwise 
provided in paragraph (a)(3) of this sec-
tion, VA will determine the level of 
disability as follows: 

(1) Levels of disability. 
(i) Level 0. The individual has no cur-

rent disability resulting from covered 
birth defects. 

(ii) Level I. The individual meets one 
or more of the following criteria: 

(A) The individual has residual phys-
ical or mental effects that only occa-
sionally or intermittently limit or pre-
vent some daily activities; or 

(B) The individual has disfigurement 
or scarring of the head, face, or neck 
without gross distortion or gross asym-
metry of any facial feature (nose, chin, 
forehead, eyes (including eyelids), ears 
(auricles), cheeks, or lips). 

(iii) Level II. The individual meets 
one or more of the following criteria: 

(A) The individual has residual phys-
ical or mental effects that frequently 
or constantly limit or prevent some 
daily activities, but the individual is 
able to work or attend school, carry 
out most household chores, travel, and 
provide age-appropriate self-care, such 
as eating, dressing, grooming, and car-
rying out personal hygiene, and com-
munication, behavior, social inter-
action, and intellectual functioning are 
appropriate for age; or 

(B) The individual has disfigurement 
or scarring of the head, face, or neck 
with either gross distortion or gross 
asymmetry of one facial feature or one 
paired set of facial features (nose, chin, 
forehead, eyes (including eyelids), ears 
(auricles), cheeks, or lips). 

(iv) Level III. The individual meets 
one or more of the following criteria: 

(A) The individual has residual phys-
ical or mental effects that frequently 
or constantly limit or prevent most 
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daily activities, but the individual is 
able to provide age-appropriate self- 
care, such as eating, dressing, groom-
ing, and carrying out personal hygiene; 

(B) The individual is unable to work 
or attend school, travel, or carry out 
household chores, or does so intermit-
tently and with difficulty; 

(C) The individual’s communication, 
behavior, social interaction, and intel-
lectual functioning are not entirely ap-
propriate for age; or 

(D) The individual has disfigurement 
or scarring of the head, face, or neck 
with either gross distortion or gross 
asymmetry of two facial features or 
two paired sets of facial features (nose, 
chin, forehead, eyes (including eyelids), 
ears (auricles), cheeks, or lips). 

(v) Level IV. The individual meets one 
or more of the following criteria: 

(A) The individual has residual phys-
ical or mental effects that prevent age- 
appropriate self-care, such as eating, 
dressing, grooming, and carrying out 
personal hygiene; 

(B) The individual’s communication, 
behavior, social interaction, and intel-
lectual functioning are grossly inap-
propriate for age; or 

(C) The individual has disfigurement 
or scarring of the head, face, or neck 
with either gross distortion or gross 
asymmetry of three facial features or 
three paired sets of facial features 
(nose, chin, forehead, eyes (including 
eyelids), ears (auricles), cheeks, or 
lips). 

(2) Assessing limitation of daily activi-
ties. Physical or mental effects on the 
following functions are to be consid-
ered in assessing limitation of daily ac-
tivities: 

(i) Mobility (ability to stand and 
walk, including balance and coordina-
tion); 

(ii) Manual dexterity; 
(iii) Stamina; 
(iv) Speech; 
(v) Hearing; 
(vi) Vision (other than correctable re-

fraction errors); 
(vii) Memory; 
(viii) Ability to concentrate; 
(ix) Appropriateness of behavior; and 
(x) Urinary and fecal continence. 
(f) Information for determining whether 

individuals have covered birth defects and 
rating disability levels. (1) VA may ac-

cept statements from private physi-
cians, or examination reports from 
government or private institutions, for 
the purposes of determining whether 
an individual has a covered birth defect 
and for rating claims for covered birth 
defects. If they are adequate for such 
purposes, VA may make the determina-
tion and rating without further exam-
ination. In the absence of adequate in-
formation, VA may schedule examina-
tions for the purpose of determining 
whether an individual has a covered 
birth defect and/or assessing the level 
of disability. 

(2) Except in accordance with para-
graph (a)(3) of this section, VA will not 
pay a monthly monetary allowance un-
less or until VA is able to obtain med-
ical evidence adequate to determine 
that an individual has a covered birth 
defect and adequate to assess the level 
of disability due to covered birth de-
fects. 

(g) Redeterminations. VA will reassess 
a determination under this section 
whenever it receives evidence indi-
cating that a change is warranted. 

(h) Referrals. If a regional office is un-
clear in any case as to whether a condi-
tion is a covered birth defect, it may 
refer the issue to the Director of the 
Compensation and Pension Service for 
determination. 

(i) Effective dates. Except as provided 
in § 3.114(a) or paragraph (i)(1) or (2) of 
this section, VA will award the mone-
tary allowance under subchapter II of 
38 U.S.C. chapter 18, for an individual 
with disability resulting from one or 
more covered birth defects, based on an 
original claim, a claim reopened after 
final disallowance, or a claim for in-
crease, as of the date VA received the 
claim (or the date of birth if the claim 
is received within one year of that 
date), the date entitlement arose, or 
December 1, 2001, whichever is latest. 
Subject to the condition that no bene-
fits may be paid for any period prior to 
December 1, 2001: 

(1) VA will increase benefits as of the 
earliest date the evidence establishes 
that the level of severity increased, but 
only if the beneficiary applies for an 
increase within one year of that date. 

(2) If a claimant reopens a previously 
disallowed claim based on corrected 
military records, VA will award the 
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benefit from the latest of the following 
dates: the date the veteran or bene-
ficiary applied for a correction of the 
military records; the date the dis-
allowed claim was filed; or, the date 
one year before the date of receipt of 
the reopened claim. 

(j) Reductions and discontinuances. VA 
will generally reduce or discontinue 
awards under subchapter II of 38 U.S.C. 
chapter 18 according to the facts found 
except as provided in §§ 3.105 and 
3.114(b). 

(1) If benefits were paid erroneously 
because of beneficiary error, VA will 
reduce or discontinue benefits as of the 
effective date of the erroneous award. 

(2) If benefits were paid erroneously 
because of administrative error, VA 
will reduce or discontinue benefits as 
of the date of last payment. 

(Authority: 38 U.S.C. 501, 1811, 1812, 1813, 1814, 
1815, 1816, 1821, 1822, 1823, 1824, 5101, 5110, 5111, 
5112) 

[67 FR 49588, July 31, 2002] 

§ 3.816 Awards under the Nehmer 
Court Orders for disability or death 
caused by a condition presump-
tively associated with herbicide ex-
posure. 

(a) Purpose. This section states effec-
tive-date rules required by orders of a 
United States district court in the 
class-action case of Nehmer v. United 
States Department of Veterans Affairs, 
No. CV–86–6160 TEH (N.D. Cal.). 

(b) Definitions. For purposes of this 
section— 

(1) Nehmer class member means: 
(i) A Vietnam veteran who has a cov-

ered herbicide disease; or 
(ii) A surviving spouse, child, or par-

ent of a deceased Vietnam veteran who 
died from a covered herbicide disease. 

(2) Covered herbicide disease means a 
disease for which the Secretary of Vet-
erans Affairs has established a pre-
sumption of service connection before 
October 1, 2002 pursuant to the Agent 
Orange Act of 1991, Public Law 102–4, 
other than chloracne. Those diseases 
are: 

(i) Type 2 Diabetes (Also known as 
type II diabetes mellitus or adult-onset 
diabetes). 

(ii) Hodgkin’s disease. 
(iii) Multiple myeloma. 
(iv) Non-Hodgkin’s lymphoma. 

(v) Acute and Subacute peripheral 
neuropathy. 

(vi) Porphyria cutanea tarda. 
(vii) Prostate cancer. 
(viii) Respiratory cancers (cancer of 

the lung, bronchus, larynx, or trachea). 
(ix) Soft-tissue sarcoma (as defined 

in § 3.309(e)). 
(c) Effective date of disability com-

pensation. If a Nehmer class member is 
entitled to disability compensation for 
a covered herbicide disease, the effec-
tive date of the award will be as fol-
lows: 

(1) If VA denied compensation for the 
same covered herbicide disease in a de-
cision issued between September 25, 
1985 and May 3, 1989, the effective date 
of the award will be the later of the 
date VA received the claim on which 
the prior denial was based or the date 
the disability arose, except as other-
wise provided in paragraph (c)(3) of this 
section. A prior decision will be con-
strued as having denied compensation 
for the same disease if the prior deci-
sion denied compensation for a disease 
that reasonably may be construed as 
the same covered herbicide disease for 
which compensation has been awarded. 
Minor differences in the terminology 
used in the prior decision will not pre-
clude a finding, based on the record at 
the time of the prior decision, that the 
prior decision denied compensation for 
the same covered herbicide disease. 

(2) If the class member’s claim for 
disability compensation for the cov-
ered herbicide disease was either pend-
ing before VA on May 3, 1989, or was re-
ceived by VA between that date and 
the effective date of the statute or reg-
ulation establishing a presumption of 
service connection for the covered dis-
ease, the effective date of the award 
will be the later of the date such claim 
was received by VA or the date the dis-
ability arose, except as otherwise pro-
vided in paragraph (c)(3) of this sec-
tion. A claim will be considered a 
claim for compensation for a particular 
covered herbicide disease if: 

(i) The claimant’s application and 
other supporting statements and sub-
missions may reasonably be viewed, 
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under the standards ordinarily gov-
erning compensation claims, as indi-
cating an intent to apply for compensa-
tion for the covered herbicide dis-
ability; or 

(ii) VA issued a decision on the 
claim, between May 3, 1989 and the ef-
fective date of the statute or regula-
tion establishing a presumption of 
service connection for the covered dis-
ease, in which VA denied compensation 
for a disease that reasonably may be 
construed as the same covered herbi-
cide disease for which compensation 
has been awarded. 

(3) If the class member’s claim re-
ferred to in paragraph (c)(1) or (c)(2) of 
this section was received within one 
year from the date of the class mem-
ber’s separation from service, the effec-
tive date of the award shall be the day 
following the date of the class mem-
ber’s separation from active service. 

(4) If the requirements of paragraph 
(c)(1) or (c)(2) of this section are not 
met, the effective date of the award 
shall be determined in accordance with 
§§ 3.114 and 3.400. 

(d) Effective date of dependency and in-
demnity compensation (DIC). If a 
Nehmer class member is entitled to 
DIC for a death due to a covered herbi-
cide disease, the effective date of the 
award will be as follows: 

(1) If VA denied DIC for the death in 
a decision issued between September 
25, 1985 and May 3, 1989, the effective 
date of the award will be the later of 
the date VA received the claim on 
which such prior denial was based or 
the date the death occurred, except as 
otherwise provided in paragraph (d)(3) 
of this section. 

(2) If the class member’s claim for 
DIC for the death was either pending 
before VA on May 3, 1989, or was re-
ceived by VA between that date and 
the effective date of the statute or reg-
ulation establishing a presumption of 
service connection for the covered her-
bicide disease that caused the death, 
the effective date of the award will be 
the later of the date such claim was re-
ceived by VA or the date the death oc-
curred, except as otherwise provided in 
paragraph (d)(3) of this section. In ac-
cordance with § 3.152(b)(1), a claim by a 
surviving spouse or child for death pen-
sion will be considered a claim for DIC. 

In all other cases, a claim will be con-
sidered a claim for DIC if the claim-
ant’s application and other supporting 
statements and submissions may rea-
sonably be viewed, under the standards 
ordinarily governing DIC claims, as in-
dicating an intent to apply for DIC. 

(3) If the class member’s claim re-
ferred to in paragraph (d)(1) or (d)(2) of 
this section was received within one 
year from the date of the veteran’s 
death, the effective date of the award 
shall be the first day of the month in 
which the death occurred. 

(4) If the requirements of paragraph 
(d)(1) or (d)(2) of this section are not 
met, the effective date of the award 
shall be determined in accordance with 
§§ 3.114 and 3.400. 

(e) Effect of other provisions affecting 
retroactive entitlement—(1) General. If 
the requirements specified in para-
graphs (c)(1) or (c)(2) or (d)(1) or (d)(2) 
of this section are satisfied, the effec-
tive date shall be assigned as specified 
in those paragraphs, without regard to 
the provisions in 38 U.S.C. 5110(g) or 
§ 3.114 prohibiting payment for periods 
prior to the effective date of the stat-
ute or regulation establishing a pre-
sumption of service connection for a 
covered herbicide disease. However, the 
provisions of this section will not apply 
if payment to a Nehmer class member 
based on a claim described in para-
graph (c) or (d) of this section is other-
wise prohibited by statute or regula-
tion, as, for example, where a class 
member did not qualify as a surviving 
spouse at the time of the prior claim or 
denial. 

(2) Claims Based on Service in the Re-
public of Vietnam Prior to August 5, 1964. 
If a claim referred to in paragraph (c) 
or (d) of this section was denied by VA 
prior to January 1, 1997, and the vet-
eran’s service in the Republic of Viet-
nam ended before August 5, 1964, the ef-
fective-date rules of this regulation do 
not apply. The effective date of bene-
fits in such cases shall be determined 
in accordance with 38 U.S.C. 5110. If a 
claim referred to in paragraph (c) or (d) 
of this section was pending before VA 
on January 1, 1997, or was received by 
VA after that date, and the veteran’s 
service in the Republic of Vietnam 
ended before August 5, 1964, the effec-
tive date shall be the later of the date 
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provided by paragraph (c) or (d) of this 
section or January 1, 1997. 

(Authority: Public Law 104–275, sec. 505) 

(f) Payment of Benefits to Survivors or 
Estates of Deceased Beneficiaries—(1) 
General. If a Nehmer class member enti-
tled to retroactive benefits pursuant to 
paragraphs (c)(1) through (c)(3) or (d)(1) 
through (d)(3) of this section dies prior 
to receiving payment of any such bene-
fits, VA shall pay such unpaid retro-
active benefits to the first individual 
or entity listed below that is in exist-
ence at the time of payment: 

(i) The class member’s spouse, re-
gardless of current marital status. 

NOTE TO PARAGRAPH (f)(1)(i): For purposes 
of this paragraph, a spouse is the person who 
was legally married to the class member at 
the time of the class member’s death. 

(ii) The class member’s child(ren), re-
gardless of age or marital status (if 
more than one child exists, payment 
will be made in equal shares, accom-
panied by an explanation of the divi-
sion). 

NOTE TO PARAGRAPH (f)(1)(ii): For purposes 
of this paragraph, the term ‘‘child’’ includes 
natural and adopted children, and also in-
cludes any stepchildren who were members 
of the class member’s household at the time 
of the class member’s death. 

(iii) The class member’s parent(s), re-
gardless of dependency (if both parents 
are alive, payment will be made in 
equal shares, accompanied by an expla-
nation of the division). 

NOTE TO PARAGRAPH (f)(1)(iii): For purposes 
of this paragraph, the term ‘‘parent’’ in-
cludes natural and adoptive parents, but in 
the event of successive parents, the persons 
who last stood as parents in relation to the 
class member will be considered the parents. 

(iv) The class member’s estate. 
(2) Inapplicability of certain accrued 

benefit requirements. The provisions of 
38 U.S.C. 5121(c) and § 3.1000(c) requiring 
survivors to file claims for accrued 
benefits do not apply to payments 
under this section. When a Nehmer 
class member dies prior to receiving 
retroactive payments under this sec-
tion, VA will pay the amount to an 
identified payee in accordance with 
paragraph (f)(1) of this section without 
requiring an application from the 
payee. Prior to releasing such pay-

ment, however, VA may ask the payee 
to provide further information as speci-
fied in paragraph (f)(3) of this section. 

(3) Identifying payees. VA shall make 
reasonable efforts to identify the ap-
propriate payee(s) under paragraph 
(f)(1) of this section based on informa-
tion in the veteran’s claims file. If fur-
ther information is needed to deter-
mine whether any appropriate payee 
exists or whether there are any persons 
having equal or higher precedence than 
a known prospective payee, VA will re-
quest such information from a survivor 
or authorized representative if the 
claims file provides sufficient contact 
information. Before releasing payment 
to an identified payee, VA will ask the 
payee to state whether there are any 
other survivors of the class member 
who may have equal or greater entitle-
ment to payment under this section, 
unless the circumstances clearly indi-
cate that such a request is unneces-
sary. If, following such efforts, VA re-
leases the full amount of unpaid bene-
fits to a payee, VA may not thereafter 
pay any portion of such benefits to any 
other individual, unless VA is able to 
recover the payment previously re-
leased. 

(4) Bar to accrued benefit claims. Pay-
ment of benefits pursuant to paragraph 
(f)(1) of this section shall bar a later 
claim by any individual for payment of 
all or any part of such benefits as ac-
crued benefits under 38 U.S.C. 5121 and 
§ 3.1000. 

(g) Awards covered by this section. This 
section applies only to awards of dis-
ability compensation or DIC for dis-
ability or death caused by a disease 
listed in paragraph (b)(2) of this sec-
tion. 

(Authority: 38 U.S.C. 501) 

[68 FR 50970, Aug. 25, 2003, as amended at 73 
FR 61736, Oct. 17, 2008] 

INCOMPETENTS, GUARDIANSHIP AND 
INSTITUTIONAL AWARDS 

§ 3.850 General. 

(a) Payment of benefits to a duly rec-
ognized fiduciary may be made on be-
half of a person who is mentally incom-
petent or who is a minor; or, payment 
may be made directly to the bene-
ficiary or to a relative or other person 
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