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provided by paragraph (c) or (d) of this 
section or January 1, 1997. 

(Authority: Public Law 104–275, sec. 505) 

(f) Payment of Benefits to Survivors or 
Estates of Deceased Beneficiaries—(1) 
General. If a Nehmer class member enti-
tled to retroactive benefits pursuant to 
paragraphs (c)(1) through (c)(3) or (d)(1) 
through (d)(3) of this section dies prior 
to receiving payment of any such bene-
fits, VA shall pay such unpaid retro-
active benefits to the first individual 
or entity listed below that is in exist-
ence at the time of payment: 

(i) The class member’s spouse, re-
gardless of current marital status. 

NOTE TO PARAGRAPH (f)(1)(i): For purposes 
of this paragraph, a spouse is the person who 
was legally married to the class member at 
the time of the class member’s death. 

(ii) The class member’s child(ren), re-
gardless of age or marital status (if 
more than one child exists, payment 
will be made in equal shares, accom-
panied by an explanation of the divi-
sion). 

NOTE TO PARAGRAPH (f)(1)(ii): For purposes 
of this paragraph, the term ‘‘child’’ includes 
natural and adopted children, and also in-
cludes any stepchildren who were members 
of the class member’s household at the time 
of the class member’s death. 

(iii) The class member’s parent(s), re-
gardless of dependency (if both parents 
are alive, payment will be made in 
equal shares, accompanied by an expla-
nation of the division). 

NOTE TO PARAGRAPH (f)(1)(iii): For purposes 
of this paragraph, the term ‘‘parent’’ in-
cludes natural and adoptive parents, but in 
the event of successive parents, the persons 
who last stood as parents in relation to the 
class member will be considered the parents. 

(iv) The class member’s estate. 
(2) Inapplicability of certain accrued 

benefit requirements. The provisions of 
38 U.S.C. 5121(c) and § 3.1000(c) requiring 
survivors to file claims for accrued 
benefits do not apply to payments 
under this section. When a Nehmer 
class member dies prior to receiving 
retroactive payments under this sec-
tion, VA will pay the amount to an 
identified payee in accordance with 
paragraph (f)(1) of this section without 
requiring an application from the 
payee. Prior to releasing such pay-

ment, however, VA may ask the payee 
to provide further information as speci-
fied in paragraph (f)(3) of this section. 

(3) Identifying payees. VA shall make 
reasonable efforts to identify the ap-
propriate payee(s) under paragraph 
(f)(1) of this section based on informa-
tion in the veteran’s claims file. If fur-
ther information is needed to deter-
mine whether any appropriate payee 
exists or whether there are any persons 
having equal or higher precedence than 
a known prospective payee, VA will re-
quest such information from a survivor 
or authorized representative if the 
claims file provides sufficient contact 
information. Before releasing payment 
to an identified payee, VA will ask the 
payee to state whether there are any 
other survivors of the class member 
who may have equal or greater entitle-
ment to payment under this section, 
unless the circumstances clearly indi-
cate that such a request is unneces-
sary. If, following such efforts, VA re-
leases the full amount of unpaid bene-
fits to a payee, VA may not thereafter 
pay any portion of such benefits to any 
other individual, unless VA is able to 
recover the payment previously re-
leased. 

(4) Bar to accrued benefit claims. Pay-
ment of benefits pursuant to paragraph 
(f)(1) of this section shall bar a later 
claim by any individual for payment of 
all or any part of such benefits as ac-
crued benefits under 38 U.S.C. 5121 and 
§ 3.1000. 

(g) Awards covered by this section. This 
section applies only to awards of dis-
ability compensation or DIC for dis-
ability or death caused by a disease 
listed in paragraph (b)(2) of this sec-
tion. 

(Authority: 38 U.S.C. 501) 

[68 FR 50970, Aug. 25, 2003, as amended at 73 
FR 61736, Oct. 17, 2008] 

INCOMPETENTS, GUARDIANSHIP AND 
INSTITUTIONAL AWARDS 

§ 3.850 General. 

(a) Payment of benefits to a duly rec-
ognized fiduciary may be made on be-
half of a person who is mentally incom-
petent or who is a minor; or, payment 
may be made directly to the bene-
ficiary or to a relative or other person 
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for the use of the beneficiary, regard-
less of legal disability, when it is deter-
mined to be in the best interest of the 
beneficiary by the Veterans Service 
Center Manager. 

(Authority: 38 U.S.C. 5502) 

(1) Unless otherwise contraindicated 
by evidence of record payment will be 
made direct to the following classes of 
minors without any referral to the Vet-
erans Service Center Manager: 

(i) Those who are serving in or have 
been discharged from the military 
forces of the United States; and 

(ii) Those who qualify for survivors 
benefits as a surviving spouse. 

(2) Unless otherwise contraindicated 
by evidence of record, immediate pay-
ment of benefits may be made to the 
spouse of an incompetent veteran hav-
ing no guardian for the use of the vet-
eran and his or her dependents prior to 
referral to the Veterans Service Center 
Manager. (Sec. 13.57 of this chapter.) 

(b) When payments have been discon-
tinued or withheld from a fiduciary, 
benefits may be temporarily paid to 
the person having custody of the minor 
or incompetent. 

(c) Where a child is in the custody of 
a natural, adoptive or stepparent, bene-
fits payable on behalf of such child 
may be paid to the parent as custodian 
of the child. 

(d) Benefits due a minor or incom-
petent adult Indian who is a recognized 
ward of the Government, for whom no 
fiduciary has been appointed, may be 
paid to the proper officer of the Indian 
Service designated by the Secretary of 
the Interior to receive funds for said 
person. 

[26 FR 1606, Feb. 24, 1961, as amended at 27 
FR 5431, June 8, 1962; 38 FR 29076, Oct. 19, 
1973; 39 FR 34532, Sept. 26, 1974; 40 FR 36329, 
Aug. 20, 1975; 41 FR 12656, Mar. 26, 1976; 45 FR 
27436, Apr. 23, 1980; 67 FR 46868, July 17, 2002] 

§ 3.851 St. Elizabeths Hospital, Wash-
ington, DC. 

Benefits due or becoming due any 
person who is a patient at St. Eliza-
beths Hospital will be paid to a duly 
appointed fiduciary of such person. The 
benefits payable to a veteran who has 
no spouse, child, or dependent parent 
will be paid by an institutional award 
in accordance with § 3.852 if there is no 

such fiduciary. Benefits payable to vet-
erans’ dependents who are patients at 
this hospital will be paid direct or to a 
fiduciary of such dependent, except 
that any awards now being paid to the 
superintendent will be continued while 
such dependent remains a patient. 

[39 FR 34532, Sept. 26, 1974, as amended at 45 
FR 27436, Apr. 23, 1980] 

§ 3.852 Institutional awards. 

(a) When an incompetent veteran en-
titled to pension, compensation or re-
tirement pay is a patient in a hospital 
or other institution, payments on his 
(or her) account may be made to the 
chief officer of a Department of Vet-
erans Affairs or non-Department of 
Veterans Affairs institution: 

(1) When no fiduciary has been ap-
pointed or when payments to an unsat-
isfactory fiduciary have been discon-
tinued; 

(2) When the Veterans Service Center 
Manager certifies that a fiduciary is 
not furnishing the chief officer funds 
required for the veteran’s comforts and 
desires not otherwise provided by the 
institution. 

(Authority: 38 U.S.C. 501(a); 5307; 5502) 

(b) In an institutional award of pen-
sion, compensation or retirement pay 
there may be paid to the chief officer 
of a non-Department of Veterans Af-
fairs institution on behalf of the vet-
eran an amount not in excess of $60 per 
month. An institutional award of dis-
ability pension will not exceed $25 per 
month if the award is apportionable 
under § 3.454(a). 

(Authority: 38 U.S.C. 501) 

(1) All sums, otherwise payable in ex-
cess of the institutional award, appor-
tionments or awards to fiduciaries, will 
be deposited in Personal Funds of Pa-
tients. 

(2) There may be paid on behalf of a 
veteran, having no spouse, child or de-
pendent parent and receiving care in a 
non-Department of Veterans Affairs in-
stitution, such additional amount, 
within the limit of the total payable 
and as may be certified by the Vet-
erans Service Center Manager, needed 
for the benefit of the veteran and to 
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pay for his (or her) care and mainte-
nance. Moneys on deposit in Personal 
Funds of Patients will not be used for 
this purpose except as authorized by 
the Veterans Service Center Manager 
under § 13.72 of this chapter. 

(3) If the veteran has dependents, or 
more is payable under his (or her) rat-
ing, or there are funds to his (or her) 
credit in ‘‘Funds Due Incompetent 
Beneficiaries,’’ such additional amount 
as may be needed will be allowed on 
the basis of a certification by the chief 
officer with respect to need and 
amount required. 

(c) Where there arises a situation as 
enumerated in paragraph (a)(1) of this 
section, apportionment to dependents 
will be under § 3.451. 

(Authority: 38 U.S.C. 5307) 

(d) Any excess funds held by the chief 
officer of a non-Department of Vet-
erans Affairs institution, not necessary 
for the benefit of the veteran, will be 
returned to the Department of Vet-
erans Affairs or to a fiduciary, if one is 
serving. Upon death of a veteran with 
no surviving heirs, excess funds will be 
returned to the Department of Vet-
erans Affairs. 

(Authority: 38 U.S.C. 5502) 

CROSS REFERENCES: Veterans Benefits 
Apportionable. See § 3.452. Payment to Chief 
Officer of Institution. See § 13.61 of this chap-
ter. 

[26 FR 1606, Feb. 24, 1961, as amended at 27 
FR 5431, June 8, 1962; 38 FR 29076, Oct. 19, 
1973; 39 FR 12100, Apr. 3, 1974; 40 FR 36329, 
Aug. 20, 1975; 45 FR 27436, Apr. 23, 1980; 68 FR 
34543, June 10, 2003] 

§ 3.853 Incompetents; estate over 
$25,000. 

(a) Effective November 1, 1990, 
through September 30, 1992, where a 
veteran: 

(1) Is rated incompetent by VA, and 
(2) Has neither spouse, child, nor de-

pendent parent, and 
(3) Has an estate, excluding the value 

of the veteran’s home, which exceeds 
$25,000, further payments of compensa-
tion shall not be made until the estate 
is reduced to less than $10,000. The 
value of the veteran’s estate shall be 
computed under the provisions of 
§ 13.109 of this chapter. Payment of 
compensation shall be discontinued the 

last day of the first month in which the 
veteran’s estate exceeds $25,000. 

(b) Where payment of compensation 
has been discontinued by reason of 
paragraph (a) of this section, it shall 
not be resumed for any period prior to 
October 1, 1992, until VA has received 
evidence showing the estate has been 
reduced to less than $10,000, or any cri-
terion of paragraph (a) (1) or (2) of this 
section is no longer met. Payments 
shall not be made for any period prior 
to the date on which the estate was re-
duced to less than $10,000, or a criterion 
of paragraph (a) (1) or (2) of this section 
was no longer met. 

(c) If a veteran denied payment of 
compensation under paragraph (a) of 
this section is subsequently rated com-
petent for more than 90 days, the with-
held compensation shall be paid to the 
veteran in a lump-sum. However, a 
lump-sum payment shall not be made 
to or on behalf of a veteran who, within 
such 90-day period, dies or is again 
rated incompetent. 

(Authority: 38 U.S.C. 5505) 

[56 FR 65853, Dec. 19, 1991, as amended at 68 
FR 34543, June 10, 2003] 

§ 3.854 Limitation on payments for 
minor. 

Benefits will not be authorized to a 
fiduciary recognized or appointed for a 
child, by reason of its minority, for any 
period subsequent to the day preceding 
the date on which the child will attain 
its majority under the law of the State 
in which the child resides. Payments 
on or after that date, if otherwise in 
order, will be made direct to the child, 
if competent, or, if incompetent and di-
rect payment under § 3.850 is not in 
order, to a fiduciary appointed for the 
child as a mentally incompetent adult. 

[39 FR 34533, Sept. 26, 1974] 

§ 3.855 Beneficiary rated or reported 
incompetent. 

(a) General. Payments being made di-
rectly to a beneficiary who is or may 
be incompetent will not be routinely 
suspended pending certification of a fi-
duciary (or a recommendation that 
payments should be paid directly to 
the beneficiary) by the Veterans Serv-
ice Center Manager or development of 
the issue of incompetency. 
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(b) Application. This policy applies to 
all cases including (but not limited to) 
the following: 

(1) Notice or evidence is received that 
a guardian has been appointed for the 
beneficiary. 

(2) Notice or evidence is received that 
the beneficiary has been committed to 
a hospital. 

(3) The beneficiary has been rated in-
competent by the Department of Vet-
erans Affairs. 

[42 FR 2069, Jan. 10, 1977] 

§ 3.856 Change of name of female fidu-
ciary. 

If a female fiduciary receiving bene-
fits in such capacity marries or is re-
stored to her former name by divorce 
decree, her statement setting forth her 
present name may be accepted. 

[39 FR 34533, Sept. 26, 1974] 

§ 3.857 Children’s benefits to fiduciary 
of surviving spouse. 

Where children are separated from 
the surviving spouse by reason of her 
(or his) incompetency, no apportion-
ment is required. All amounts payable 
on behalf of the children may be paid 
to the fiduciary of the surviving spouse 
provided the fiduciary is adequately 
taking care of the needs of the children 
from the beneficiary’s estate volun-
tarily or pursuant to a decree of court. 

[39 FR 12100, Apr. 3, 1974, as amended at 62 
FR 5529, Feb. 6, 1997] 

FORFEITURE 

§ 3.900 General. 
(a) Forfeiture of benefits based on 

one period of service does not affect en-
titlement to benefits based on a period 
of service beginning after the offense 
causing the prior forfeiture. 

(b)(1) Except as provided in para-
graph (b)(2) of this section, any offense 
committed prior to January 1, 1959, 
may cause a forfeiture and any for-
feiture in effect prior to January 1, 
1959, will continue to be a bar on and 
after January 1, 1959. 

(Authority: Section 3, Pub. L. 85–857) 

(2) Effective September 2, 1959, for-
feiture of benefits may not be declared 
except under the circumstances set 

forth in § 3.901(d), § 3.902(d), or § 3.903. 
Forfeitures declared before September 
2, 1959, will continue to be a bar on and 
after that date. 

(Authority: 38 U.S.C. 6103(d) and 6105) 

(c) Pension or compensation pay-
ments are not subject to forfeiture be-
cause of violation of hospital rules. 

(d) When the person primarily enti-
tled has forfeited his or her rights by 
reason of fraud or a treasonable act de-
termination as to the rights of any de-
pendents of record to benefits under 
§ 3.901(c) or § 3.902(c) may be made upon 
receipt of an application. 

(Authority: 38 U.S.C. 6103(b) and 38 U.S.C. 
6104(b)) 

[26 FR 1607, Feb. 24, 1961, as amended at 27 
FR 8590, Aug. 28, 1962; 53 FR 17934, May 19, 
1988] 

§ 3.901 Fraud. 
(a) Definition. An act committed 

when a person knowingly makes or 
causes to be made or conspires, com-
bines, aids, or assists in, agrees to, ar-
ranges for, or in any way procures the 
making or presentation of a false or 
fraudulent affidavit, declaration, cer-
tificate, statement, voucher, or paper, 
concerning any claim for benefits 
under any of the laws administered by 
the Department of Veterans Affairs 
(except laws relating to insurance ben-
efits). 

(b) Effect on claim. For the purposes 
of paragraph (d) of this section, any 
person who commits fraud forfeits all 
rights to benefits under all laws admin-
istered by the Department of Veterans 
Affairs other than laws relating to in-
surance benefits. 

(c) Forfeiture before September 2, 1959. 
Where forfeiture for fraud was declared 
before September 2, 1959, in the case of 
a veteran entitled to disability com-
pensation, the compensation payable 
except for the forfeiture may be paid to 
the veteran’s spouse, children and par-
ents provided the decision to apportion 
was authorized prior to September 2, 
1959. The total amount payable will be 
the lesser of these amounts: 

(Authority: 38 U.S.C. 6103) 

(1) Service-connected death benefit 
payable. 
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