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Environmental Protection Agency § 22.38 

Subpart H—Supplemental Rules 

§ 22.33 [Reserved] 

§ 22.34 Supplemental rules governing 
the administrative assessment of 
civil penalties under the Clean Air 
Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty conducted under sec-
tions 113(d), 205(c), 211(d), and 213(d) of 
the Clean Air Act, as amended (42 
U.S.C. 7413(d), 7524(c), 7545(d), and 
7547(d)). Where inconsistencies exist be-
tween this section and §§ 22.1 through 
22.32, this section shall apply. 

(b) Issuance of notice. Prior to the 
issuance of a final order assessing a 
civil penalty, the person to whom the 
order is to be issued shall be given 
written notice of the proposed issuance 
of the order. Service of a complaint or 
a consent agreement and final order 
pursuant to § 22.13 satisfies this notice 
requirement. 

§ 22.35 Supplemental rules governing 
the administrative assessment of 
civil penalties under the Federal In-
secticide, Fungicide, and 
Rodenticide Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty conducted under section 
14(a) of the Federal Insecticide, Fun-
gicide, and Rodenticide Act as amend-
ed (7 U.S.C. 136l(a)). Where inconsist-
encies exist between this section and 
§§ 22.1 through 22.32, this section shall 
apply. 

(b) Venue. The prehearing conference 
and the hearing shall be held in the 
county, parish, or incorporated city of 
the residence of the person charged, 
unless otherwise agreed in writing by 
all parties. For a person whose resi-
dence is outside the United States and 
outside any territory or possession of 
the United States, the prehearing con-
ference and the hearing shall be held at 
the EPA office listed at 40 CFR 1.7 that 
is closest to either the person’s pri-
mary place of business within the 
United States, or the primary place of 
business of the person’s U.S. agent, un-
less otherwise agreed by all parties. 

§ 22.36 [Reserved] 

§ 22.37 Supplemental rules governing 
administrative proceedings under 
the Solid Waste Disposal Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings under 
sections 3005(d) and (e), 3008, 9003 and 
9006 of the Solid Waste Disposal Act (42 
U.S.C. 6925(d) and (e), 6928, 6991b and 
6991e) (‘‘SWDA’’). Where inconsist-
encies exist between this section and 
§§ 22.1 through 22.32, this section shall 
apply. 

(b) Corrective action and compliance or-
ders. A complaint may contain a com-
pliance order issued under section 
3008(a) or section 9006(a), or a correc-
tive action order issued under section 
3008(h) or section 9003(h)(4) of the 
SWDA. Any such order shall automati-
cally become a final order unless, no 
later than 30 days after the order is 
served, the respondent requests a hear-
ing pursuant to § 22.15. 

§ 22.38 Supplemental rules of practice 
governing the administrative as-
sessment of civil penalties under 
the Clean Water Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32 
and § 22.45, in administrative pro-
ceedings for the assessment of any civil 
penalty under section 309(g) or section 
311(b)(6) of the Clean Water Act 
(‘‘CWA’’)(33 U.S.C. 1319(g) and 
1321(b)(6)). Where inconsistencies exist 
between this section and §§ 22.1 through 
22.32, this section shall apply. 

(b) Consultation with States. For pro-
ceedings pursuant to section 309(g), the 
complainant shall provide the State 
agency with the most direct authority 
over the matters at issue in the case an 
opportunity to consult with the com-
plainant. Complainant shall notify the 
State agency within 30 days following 
proof of service of the complaint on the 
respondent or, in the case of a pro-
ceeding proposed to be commenced pur-
suant to § 22.13(b), no less than 40 days 
before the issuance of an order assess-
ing a civil penalty. 

(c) Administrative procedure and judi-
cial review. Action of the Administrator 
for which review could have been ob-
tained under section 509(b)(1) of the 
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CWA, 33 U.S.C. 1369(b)(1), shall not be 
subject to review in an administrative 
proceeding for the assessment of a civil 
penalty under section 309(g) or section 
311(b)(6). 

§ 22.39 Supplemental rules governing 
the administrative assessment of 
civil penalties under section 109 of 
the Comprehensive Environmental 
Response, Compensation, and Li-
ability Act of 1980, as amended. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.10 through 22.32, 
in administrative proceedings for the 
assessment of any civil penalty under 
section 109 of the Comprehensive Envi-
ronmental Response, Compensation, 
and Liability Act of 1980, as amended 
(42 U.S.C. 9609). Where inconsistencies 
exist between this section and §§ 22.1 
through 22.32, this section shall apply. 

(b) Judicial review. Any person who re-
quested a hearing with respect to a 
Class II civil penalty under section 
109(b) of CERCLA, 42 U.S.C. 9609(b), and 
who is the recipient of a final order as-
sessing a civil penalty may file a peti-
tion for judicial review of such order 
with the United States Court of Ap-
peals for the District of Columbia or 
for any other circuit in which such per-
son resides or transacts business. Any 
person who requested a hearing with 
respect to a Class I civil penalty under 
section 109(a)(4) of CERCLA, 42 U.S.C. 
9609(a)(4), and who is the recipient of a 
final order assessing the civil penalty 
may file a petition for judicial review 
of such order with the appropriate dis-
trict court of the United States. All pe-
titions must be filed within 30 days of 
the date the order making the assess-
ment was served on the parties. 

(c) Payment of civil penalty assessed. 
Payment of civil penalties assessed in 
the final order shall be made by for-
warding a cashier’s check, payable to 
the ‘‘EPA, Hazardous Substances 
Superfund,’’ in the amount assessed, 
and noting the case title and docket 
number, to the appropriate regional 
Superfund Lockbox Depository. 

§ 22.40 [Reserved] 

§ 22.41 Supplemental rules governing 
the administrative assessment of 
civil penalties under Title II of the 
Toxic Substance Control Act, en-
acted as section 2 of the Asbestos 
Hazard Emergency Response Act 
(AHERA). 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty conducted under section 
207 of the Toxic Substances Control 
Act (‘‘TSCA’’) (15 U.S.C. 2647). Where 
inconsistencies exist between this sec-
tion and §§ 22.1 through 22.32, this sec-
tion shall apply. 

(b) Collection of civil penalty. Any civil 
penalty collected under TSCA section 
207 shall be used by the local edu-
cational agency for purposes of com-
plying with Title II of TSCA. Any por-
tion of a civil penalty remaining 
unspent after a local educational agen-
cy achieves compliance shall be depos-
ited into the Asbestos Trust Fund es-
tablished under section 5 of AHERA. 

§ 22.42 Supplemental rules governing 
the administrative assessment of 
civil penalties for violations of com-
pliance orders issued to owners or 
operators of public water systems 
under part B of the Safe Drinking 
Water Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty under section 
1414(g)(3)(B) of the Safe Drinking Water 
Act, 42 U.S.C. 300g-3(g)(3)(B). Where in-
consistencies exist between this sec-
tion and §§ 22.1 through 22.32, this sec-
tion shall apply. 

(b) Choice of forum. A complaint 
which specifies that subpart I of this 
part applies shall also state that re-
spondent has a right to elect a hearing 
on the record in accordance with 5 
U.S.C. 554, and that respondent waives 
this right unless it requests in its an-
swer a hearing on the record in accord-
ance with 5 U.S.C. 554. Upon such re-
quest, the Regional Hearing Clerk shall 
recaption the documents in the record 
as necessary, and notify the parties of 
the changes. 
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Environmental Protection Agency § 22.45 

§ 22.43 Supplemental rules governing 
the administrative assessment of 
civil penalties against a federal 
agency under the Safe Drinking 
Water Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty against a federal agency 
under section 1447(b) of the Safe Drink-
ing Water Act, 42 U.S.C. 300j-6(b). 
Where inconsistencies exist between 
this section and §§ 22.1 through 22.32, 
this section shall apply. 

(b) Effective date of final penalty order. 
Any penalty order issued pursuant to 
this section and section 1447(b) of the 
Safe Drinking Water Act shall become 
effective 30 days after it has been 
served on the parties. 

(c) Public notice of final penalty order. 
Upon the issuance of a final penalty 
order under this section, the Adminis-
trator shall provide public notice of the 
order by publication, and by providing 
notice to any person who requests such 
notice. The notice shall include: 

(1) The docket number of the order; 
(2) The address and phone number of 

the Regional Hearing Clerk from whom 
a copy of the order may be obtained; 

(3) The location of the facility where 
violations were found; 

(4) A description of the violations; 
(5) The penalty that was assessed; 

and 
(6) A notice that any interested per-

son may, within 30 days of the date the 
order becomes final, obtain judicial re-
view of the penalty order pursuant to 
section 1447(b) of the Safe Drinking 
Water Act, and instruction that per-
sons seeking judicial review shall pro-
vide copies of any appeal to the persons 
described in 40 CFR 135.11(a). 

§ 22.44 Supplemental rules of practice 
governing the termination of per-
mits under section 402(a) of the 
Clean Water Act or under section 
3008(a)(3) of the Resource Con-
servation and Recovery Act. 

(a) Scope of this subpart. The supple-
mental rules of practice in this subpart 
shall also apply in conjunction with 
the Consolidated Rules of Practice in 
this part and with the administrative 
proceedings for the termination of per-
mits under section 402(a) of the Clean 
Water Act or under section 3008(a)(3) of 

the Resource Conservation and Recov-
ery Act. Notwithstanding the Consoli-
dated Rules of Practice, these supple-
mental rules shall govern with respect 
to the termination of such permits. 

(b) In any proceeding to terminate a 
permit for cause under § 122.64 or § 270.43 
of this chapter during the term of the 
permit: 

(1) The complaint shall, in addition 
to the requirements of § 22.14(b), con-
tain any additional information speci-
fied in § 124.8 of this chapter; 

(2) The Director (as defined in § 124.2 
of this chapter) shall provide public no-
tice of the complaint in accordance 
with § 124.10 of this chapter, and allow 
for public comment in accordance with 
§ 124.11 of this chapter; and 

(3) The Presiding Officer shall admit 
into evidence the contents of the Ad-
ministrative Record described in § 124.9 
of this chapter, and any public com-
ments received. 

[65 FR 30904, May 15, 2000] 

§ 22.45 Supplemental rules governing 
public notice and comment in pro-
ceedings under sections 309(g) and 
311(b)(6)(B)(ii) of the Clean Water 
Act and section 1423(c) of the Safe 
Drinking Water Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings for the 
assessment of any civil penalty under 
sections 309(g) and 311(b)(6)(B)(ii) of the 
Clean Water Act (33 U.S.C. 1319(g) and 
1321(b)(6)(B)(ii)), and under section 
1423(c) of the Safe Drinking Water Act 
(42 U.S.C. 300h-2(c)). Where inconsist-
encies exist between this section and 
§§ 22.1 through 22.32, this section shall 
apply. 

(b) Public notice.—(1) General. Com-
plainant shall notify the public before 
assessing a civil penalty. Such notice 
shall be provided within 30 days fol-
lowing proof of service of the com-
plaint on the respondent or, in the case 
of a proceeding proposed to be com-
menced pursuant to § 22.13(b), no less 
than 40 days before the issuance of an 
order assessing a civil penalty. The no-
tice period begins upon first publica-
tion of notice. 

(2) Type and content of public notice. 
The complainant shall provide public 
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notice of the complaint (or the pro-
posed consent agreement if § 22.13(b) is 
applicable) by a method reasonably 
calculated to provide notice, and shall 
also provide notice directly to any per-
son who requests such notice. The no-
tice shall include: 

(i) The docket number of the pro-
ceeding; 

(ii) The name and address of the com-
plainant and respondent, and the per-
son from whom information on the pro-
ceeding may be obtained, and the ad-
dress of the Regional Hearing Clerk to 
whom appropriate comments shall be 
directed; 

(iii) The location of the site or facil-
ity from which the violations are al-
leged, and any applicable permit num-
ber; 

(iv) A description of the violation al-
leged and the relief sought; and 

(v) A notice that persons shall sub-
mit comments to the Regional Hearing 
Clerk, and the deadline for such sub-
missions. 

(c) Comment by a person who is not a 
party. The following provisions apply in 
regard to comment by a person not a 
party to a proceeding: 

(1) Participation in proceeding. (i) Any 
person wishing to participate in the 
proceedings must notify the Regional 
Hearing Clerk in writing within the 
public notice period under paragraph 
(b)(1) of this section. The person must 
provide his name, complete mailing ad-
dress, and state that he wishes to par-
ticipate in the proceeding. 

(ii) The Presiding Officer shall pro-
vide notice of any hearing on the mer-
its to any person who has met the re-
quirements of paragraph (c)(1)(i) of this 
section at least 20 days prior to the 
scheduled hearing. 

(iii) A commenter may present writ-
ten comments for the record at any 
time prior to the close of the record. 

(iv) A commenter wishing to present 
evidence at a hearing on the merits 
shall notify, in writing, the Presiding 
Officer and the parties of its intent at 
least 10 days prior to the scheduled 
hearing. This notice must include a 
copy of any document to be introduced, 
a description of the evidence to be pre-
sented, and the identity of any witness 
(and qualifications if an expert), and 
the subject matter of the testimony. 

(v) In any hearing on the merits, a 
commenter may present evidence, in-
cluding direct testimony subject to 
cross examination by the parties. 

(vi) The Presiding Officer shall have 
the discretion to establish the extent 
of commenter participation in any 
other scheduled activity. 

(2) Limitations. A commenter may not 
cross-examine any witness in any hear-
ing and shall not be subject to or par-
ticipate in any discovery or prehearing 
exchange. 

(3) Quick resolution and settlement. No 
proceeding subject to the public notice 
and comment provisions of paragraphs 
(b) and (c) of this section may be re-
solved or settled under § 22.18, or com-
menced under § 22.13(b), until 10 days 
after the close of the comment period 
provided in paragraph (c)(1) of this sec-
tion. 

(4) Petition to set aside a consent agree-
ment and proposed final order. (i) Com-
plainant shall provide to each com-
menter, by certified mail, return re-
ceipt requested, but not to the Re-
gional Hearing Clerk or Presiding Offi-
cer, a copy of any consent agreement 
between the parties and the proposed 
final order. 

(ii) Within 30 days of receipt of the 
consent agreement and proposed final 
order a commenter may petition the 
Regional Administrator (or, for cases 
commenced at EPA Headquarters, the 
Environmental Appeals Board), to set 
aside the consent agreement and pro-
posed final order on the basis that ma-
terial evidence was not considered. 
Copies of the petition shall be served 
on the parties, but shall not be sent to 
the Regional Hearing Clerk or the Pre-
siding Officer. 

(iii) Within 15 days of receipt of a pe-
tition, the complainant may, with no-
tice to the Regional Administrator or 
Environmental Appeals Board and to 
the commenter, withdraw the consent 
agreement and proposed final order to 
consider the matters raised in the peti-
tion. If the complainant does not give 
notice of withdrawal within 15 days of 
receipt of the petition, the Regional 
Administrator or Environmental Ap-
peals Board shall assign a Petition Of-
ficer to consider and rule on the peti-
tion. The Petition Officer shall be an-
other Presiding Officer, not otherwise 
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involved in the case. Notice of this as-
signment shall be sent to the parties, 
and to the Presiding Officer. 

(iv) Within 30 days of assignment of 
the Petition Officer, the complainant 
shall present to the Petition Officer a 
copy of the complaint and a written re-
sponse to the petition. A copy of the 
response shall be provided to the par-
ties and to the commenter, but not to 
the Regional Hearing Clerk or Pre-
siding Officer. 

(v) The Petition Officer shall review 
the petition, and complainant’s re-
sponse, and shall file with the Regional 
Hearing Clerk, with copies to the par-
ties, the commenter, and the Presiding 
Officer, written findings as to: 

(A) The extent to which the petition 
states an issue relevant and material 
to the issuance of the proposed final 
order; 

(B) Whether complainant adequately 
considered and responded to the peti-
tion; and 

(C) Whether a resolution of the pro-
ceeding by the parties is appropriate 
without a hearing. 

(vi) Upon a finding by the Petition 
Officer that a hearing is appropriate, 
the Presiding Officer shall order that 
the consent agreement and proposed 
final order be set aside and shall estab-
lish a schedule for a hearing. 

(vii) Upon a finding by the Petition 
Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Petition Officer shall issue 
an order denying the petition and stat-
ing reasons for the denial. The Petition 
Officer shall: 

(A) File the order with the Regional 
Hearing Clerk; 

(B) Serve copies of the order on the 
parties and the commenter; and 

(C) Provide public notice of the 
order. 

(viii) Upon a finding by the Petition 
Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Regional Administrator 
may issue the proposed final order, 
which shall become final 30 days after 
both the order denying the petition and 
a properly signed consent agreement 
are filed with the Regional Hearing 
Clerk, unless further petition for re-
view is filed by a notice of appeal in 
the appropriate United States District 

Court, with coincident notice by cer-
tified mail to the Administrator and 
the Attorney General. Written notice 
of appeal also shall be filed with the 
Regional Hearing Clerk, and sent to 
the Presiding Officer and the parties. 

(ix) If judicial review of the final 
order is denied, the final order shall be-
come effective 30 days after such denial 
has been filed with the Regional Hear-
ing Clerk. 

§§ 22.46–22.49 [Reserved] 

Subpart I—Administrative Pro-
ceedings Not Governed by 
Section 554 of the Administra-
tive Procedure Act 

§ 22.50 Scope of this subpart. 

(a) Scope. This subpart applies to all 
adjudicatory proceedings for: 

(1) The assessment of a penalty under 
sections 309(g)(2)(A) and 311(b)(6)(B)(i) 
of the Clean Water Act (33 U.S.C. 
1319(g)(2)(A) and 1321(b)(6)(B)(i)). 

(2) The assessment of a penalty under 
sections 1414(g)(3)(B) and 1423(c) of the 
Safe Drinking Water Act (42 U.S.C. 
300g–3(g)(3)(B) and 300h–2(c)), except 
where a respondent in a proceeding 
under section 1414(g)(3)(B) requests in 
its answer a hearing on the record in 
accordance with section 554 of the Ad-
ministrative Procedure Act, 5 U.S.C. 
554. 

(b) Relationship to other provisions. 
Sections 22.1 through 22.45 apply to 
proceedings under this subpart, except 
for the following provisions which do 
not apply: §§ 22.11, 22.16(c), 22.21(a), and 
22.29. Where inconsistencies exist be-
tween this subpart and subparts A 
through G of this part, this subpart 
shall apply. Where inconsistencies 
exist between this subpart and subpart 
H of this part, subpart H shall apply. 

§ 22.51 Presiding Officer. 

The Presiding Officer shall be a Re-
gional Judicial Officer. The Presiding 
Officer shall conduct the hearing, and 
rule on all motions until an initial de-
cision has become final or has been ap-
pealed. 
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