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Subpart A—Introduction; State
Plans for Child Health Insur-
ance Programs and Outreach
Strategies

SOURCE: 66 FR 2670, Jan. 11, 2001, unless
otherwise noted.

§457.1 Program description.

Title XXI of the Social Security Act,
enacted in 1997 by the Balanced Budget
Act, authorizes Federal grants to
States for provision of child health as-
sistance to uninsured, low-income chil-
dren. The program is jointly financed
by the Federal and State governments
and administered by the States. Within
broad Federal rules, each State decides
eligible groups, types and ranges of
services, payment levels for benefit
coverage, and administrative and oper-
ating procedures.

§457.2 Basis and scope of subchapter
D.

(a) Basis. This subchapter imple-
ments title XXI of the Act, which au-
thorizes Federal grants to States for
the provision of child health assistance
to uninsured, low-income children.

(b) Scope. The regulations in sub-
chapter D set forth State plan require-
ments, standards, procedures, and con-
ditions for obtaining Federal financial
participation (FFP) to enable States to
provide health benefits coverage to tar-
geted low-income children, as defined
at §457.310.

§457.10 Definitions and use of terms.

For purposes of this part the fol-
lowing definitions apply:

American Indian/Alaska Native (AI/AN)
means—

(1) A member of a Federally recog-
nized Indian tribe, band, or group;

(2) An Eskimo or Aleut or other Alas-
ka Native enrolled by the Secretary of
the Interior pursuant to the Alaska
Native Claims Settlement Act, 43
U.S.C. 1601 et. seq.; or

(3) A person who is considered by the
Secretary of the Interior to be an In-
dian for any purpose.

Applicant means a child who has filed
an application (or who has an applica-
tion filed on their behalf) for health
benefits coverage through the State

§457.10

Children’s Health Insurance Program.
A child is an applicant until the child
receives coverage through SCHIP.

Child means an individual under the
age of 19 including the period from con-
ception to birth.

Child health assistance means pay-
ment for part or all of the cost of
health benefits coverage provided to
targeted low-income children for the
services listed at §457.402.

Combination program means a pPro-
gram under which a State implements
both a Medicaid expansion program
and a separate child health program.

Cost sharing means premium charges,
enrollment fees, deductibles, coinsur-
ance, copayments, or other similar fees
that the enrollee has responsibility for
paying.

Creditable health coverage has the
meaning given the term ‘‘creditable
coverage” at 45 CFR 146.113 and in-
cludes coverage that meets the require-
ments of §457.410 and is provided to a
targeted low-income child.

Emergency medical condition means a
medical condition manifesting itself by
acute symptoms of sufficient severity
(including severe pain) such that a pru-
dent layperson, with an average knowl-
edge of health and medicine, could rea-
sonably expect the absence of imme-
diate medical attention to result in—

(1) Serious jeopardy to the health of
the individual or, in the case of a preg-
nant woman, the health of a woman or
her unborn child;

(2) Serious impairment of bodily
function; or

(3) Serious dysfunction of any bodily
organ or part.

Emergency services means health care
services that are—

(1) Furnished by any provider quali-
fied to furnish such services; and (2)
Needed to evaluate, treat, or stabilize
an emergency medical condition.

Envrollee means a child who receives
health benefits coverage through
SCHIP.

Enrollment cap means a limit, estab-
lished by the State in its State plan, on
the total number of children permitted
to enroll in a State’s separate child
health program.

Family income means income as deter-
mined by the State for a family as de-
fined by the State.
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Federal fiscal year starts on the first
day of October each year and ends on
the last day of the following Sep-
tember.

Fee-for-service entity has the meaning
assigned in §457.902.

Group health insurance coverage has
the meaning assigned at 45 CFR 144.103.

Group health plan has the meaning
assigned at 45 CFR 144.103.

Health benefits coverage means an ar-
rangement under which enrolled indi-
viduals are protected from some or all
liability for the cost of specified health
care services.

Health care services means any of the
services, devices, supplies, therapies, or
other items listed in §457.402.

Health insurance coverage has the
meaning assigned at 45 CFR 144.103.

Health insurance issuer has the mean-
ing assigned at 45 CFR 144.103.

Health maintenance organization
(HMO) plan has the meaning assigned
at §457.420.

Health services initiatives means ac-
tivities that protect the public health,
protect the health of individuals, im-
prove or promote a State’s capacity to
deliver public health services, or
strengthen the human and material re-
sources necessary to accomplish public
health goals relating to improving the
health of children (including targeted
low-income children and other low-in-
come children).

Joint application has the meaning as-
signed at §457.301.

Low-income child means a child whose
family income is at or below 200 per-
cent of the poverty line for the size of
the family involved.

Managed care entity (MCE) means an
entity that enters into a contract to
provide services in a managed care de-
livery system, including but not lim-
ited to managed care organizations,
prepaid health plans, and primary care
case managers.

Medicaid  applicable income level
means, with respect to a child, the ef-
fective income level (expressed as a
percentage of the poverty line) speci-
fied under the policies of the State plan
under title XIX of the Act (including
for these purposes, a section 1115 waiv-
er authorized by the Secretary or
under the authority of section 1902(r)(2)
of the Act) as of March 31, 1997 for the
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child to be eligible for medical assist-
ance under either section 1902(1)(2) or
1905(n)(2) of the Act.

Medicaid expansion program means a
program under which a State receives
Federal funding to expand Medicaid
eligibility to optional targeted low-in-
come children.

Optional targeted low-income child has
the meaning assigned at §435.4 (for
States) and §436.3 (for Territories) of
this chapter.

Period of presumptive eligibility has the
meaning assigned at §457.301.

Poverty line/Federal poverty level
means the poverty guidelines updated
annually in the FEDERAL REGISTER by
the U.S. Department of Health and
Human Services under authority of 42
U.S.C. 9902(2).

Preexisting condition exclusion has the
meaning assigned at 45 CFR 144.103.

Premium assistance program means a
component of a separate child health
program, approved under the State
plan, under which a State pays part or
all of the premiums for a SCHIP en-
rollee or enrollees’ group health insur-
ance coverage or coverage under a
group health plan.

Presumptive income standard has the
meaning assigned at §457.301.

Public agency has the meaning as-
signed in §457.301.

Qualified entity has the meaning as-
signed at §457.301.

Separate child health program means a
program under which a State receives
Federal funding from its title XXI al-
lotment to provide child health assist-
ance through obtaining coverage that
meets the requirements of section 2103
of the Act and §457.402.

State means all States, the District of
Columbia, Puerto Rico, the U.S. Virgin
Islands, Guam, American Samoa and
the Northern Mariana Islands. The Ter-
ritories are excluded from this defini-
tion for purposes of §457.740.

State Children’s Health Insurance Pro-
gram (SCHIP) means a program estab-
lished and administered by a State,
jointly funded with the Federal govern-
ment, to provide child health assist-
ance to uninsured, low-income children
through a separate child health pro-
gram, a Medicaid expansion program,
or a combination program.
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State health benefits plan has the
meaning assigned in §457.301.

State plan means the title XXI State
child health plan.

Targeted low-income child has the
meaning assigned in §457.310.

Uncovered or uninsured child means a
child who does not have creditable
health coverage.

Well-baby and well-child care services
means regular or preventive diagnostic
and treatment services necessary to
ensure the health of babies, children
and adolescents as defined by the
State. For purposes of cost sharing, the
term has the meaning assigned at
§457.520.

[66 FR 2670, Jan. 11, 2001, as amended at 67
FR 61974, Oct. 2, 2002]

§457.30 Basis, scope, and applicability
of subpart A.

(a) Statutory basis. This subpart im-
plements the following sections of the
Act:

(1) Section 2101(b), which requires
that the State submit a State plan.

(2) Section 2102(a), which sets forth
requirements regarding the contents of
the State plan.

(3) Section 2102(b), which relates to
eligibility standards and methodolo-
gies.

(4) Section 2102(c), which requires
that the State plan include a descrip-
tion of the procedures to be used by the
State to accomplish outreach and co-
ordination with other health insurance
programs.

(5) Section 2106, which specifies the
process for submission, approval, and
amendment of State plans.

(6) Section 2107(c), which requires
that the State plan include a descrip-
tion of the process used to involve the
public in the design and implementa-
tion of the plan.

(7) Section 2107(d), which requires
that the State plan include a descrip-
tion of the budget for the plan.

(8) Section 2107(e), which provides
that certain provisions of title XIX and
title XI of the Act apply under title
XXI in the same manner that they
apply under title XIX.

(b) Scope. This subpart sets forth pro-
visions governing the administration of
SCHIP, the general requirements for a
State plan, and a description of the

§457.50

process for review of a State plan or
plan amendment.

(c) Applicability. This subpart applies
to all States that request Federal fi-
nancial participation to provide child
health assistance under title XXI.

§457.40 State program administration.

(a) Program operation. The State must
implement its program in accordance
with the approved State plan, any ap-
proved State plan amendments, the re-
quirements of title XXI and title XIX
(as appropriate), and the requirements
in this chapter. CMS monitors the op-
eration of the approved State plan and
plan amendments to ensure compliance
with the requirements of title XXI,
title XIX (as appropriate) and this
chapter.

(b) State authority to submit State plan.
A State plan or plan amendment must
be signed by the State Governor, or
signed by an individual who has been
delegated authority by the Governor to
submit it.

(c) State program officials. The State
must identify in the State plan or
State plan amendment, by position or
title, the State officials who are re-
sponsible for program administration
and financial oversight.

(d) State legislative authority. The
State plan must include an assurance
that the State will not claim expendi-
tures for child health assistance prior
to the time that the State has legisla-
tive authority to operate the State
plan or plan amendment as approved
by CMS.

§457.50

The State plan is a comprehensive
written statement, submitted by the
State to CMS for approval, that de-
scribes the purpose, nature, and scope
of the State’s SCHIP and gives an as-
surance that the program is adminis-
tered in conformity with the specific
requirements of title XXI, title XIX (as
appropriate), and the regulations in
this chapter. The State plan contains
all information necessary for CMS to
determine whether the plan can be ap-
proved to serve as a basis for Federal
financial participation (FFP) in the
State program.

State plan.
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§457.60 Amendments.

A State may seek to amend its ap-
proved State plan in whole or in part
at any time through the submission of
an amendment to CMS. When the State
plan amendment has a significant im-
pact on the approved budget, the
amendment must include an amended
budget that describes the State’s
planned expenditures for a 1l-year pe-
riod. A State must amend its State
plan whenever necessary to reflect—

(a) Changes in Federal law, regula-
tions, policy interpretations, or court
decisions that affect provisions in the
approved State plan;

(b) Changes in State law, organiza-
tion, policy, or operation of the pro-
gram that affect the following program
elements described in the State plan:

(1) Eligibility standards, enrollment
caps, and disenrollment policies as de-
scribed in §457.305.

(2) Procedures to prevent substi-
tution of private coverage as described
in §457.805, and in §457.810 for premium
assistance programs.

(3) The type of health benefits cov-
erage offered, consistent with the op-
tions described in §457.410.

(4) Addition or deletion of specific
categories of benefits covered under
the State plan.

(5) Basic delivery system approach as
described in §457.490.

(6) Cost-sharing as
§457.505.

(7) Screen and enroll procedures, and
other Medicaid coordination proce-
dures as described in §457.350.

(8) Review procedures as described in
§457.1120.

(9) Other comparable required pro-
gram elements.

(c) Changes in the source of the State
share of funding, except for changes in
the type of non-health care related rev-
enues used to generate general rev-
enue.

[66 FR 2670, Jan. 11, 2001, as amended at 66
FR 33822, June 25, 2001]

described in

§457.65 Effective date and duration of
State plans and plan amendments.

(a) Effective date in general. Except as
otherwise limited by this section—

(1) A State plan or plan amendment
takes effect on the day specified in the
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plan or plan amendment, but no earlier
than October 1, 1997.

(2) The effective date may be no ear-
lier than the date on which the State
begins to incur costs to implement its
State plan or plan amendment.

(3) A State plan amendment that
takes effect prior to submission of the
amendment to CMS may remain in ef-
fect only until the end of the State fis-
cal year in which the State makes it
effective, or, if later, the end of the 90-
day period following the date on which
the State makes it effective, unless the
State submits the amendment to CMS
for approval before the end of that
State fiscal year or that 90-day period.

(b) Amendments relating to eligibility or
benefits. A State plan amendment that
eliminates or restricts eligibility or
benefits may not be in effect for longer
than a 60-day period, unless the amend-
ment is submitted to CMS before the
end of that 60-day period. The amend-
ment may not take effect unless—

(1) The State certifies that it has pro-
vided prior public notice of the pro-
posed change in a form and manner
provided under applicable State law;
and

(2) The public notice was published
before the requested effective date of
the change.

(c) Amendments relating to cost shar-
ing. A State plan amendment that im-
plements cost-sharing charges, in-
creases existing cost-sharing charges,
or increases the cumulative cost-shar-
ing maximum as set forth at §457.560 is
considered an amendment that re-
stricts benefits and must meet the re-
quirements in paragraph (b) of this sec-
tion.

(d) Amendments relating to enrollment
procedures. A State plan amendment
that implements a required period of
uninsurance, increases the length of
existing required periods of
uninsurance, or institutes or extends
the use of waiting lists, enrollments
caps or closed enrollment periods is
considered an amendment that re-
stricts eligibility and must meet the
requirements in paragraph (b) of this
section.

(e) Amendments relating to the source
of State funding. A State plan amend-
ment that changes the source of the
State share of funding can take effect
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no earlier than the date of submission
of the amendment.

(f) Continued approval. An approved
State plan continues in effect unless—

(1) The State adopts a new plan by
obtaining approval under §457.60 of an
amendment to the State plan;

(2) Withdraws its plan in accordance
with §457.170(b); or

(3) The Secretary finds substantial
noncompliance of the plan with the re-
quirements of the statute or regula-
tions.

§457.70 Program options.

(a) Health benefits coverage options. A
State may elect to obtain health bene-
fits coverage under its plan through—

(1) A separate child health program;

(2) A Medicaid expansion program; or

(3) A combination program.

(b) State plan requirement. A State
must include in the State plan or plan
amendment a description of the State’s
chosen program option.

(c) Medicaid expansion program re-
quirements. A State plan under title
XXI for a State that elects to obtain
health benefits coverage through its
Medicaid plan must—

(1) Meet the requirements of—

(i) Subpart A;

(ii) Subpart B (to the extent that the
State claims administrative costs
under title XXI);

(iii) Subpart F (with respect to deter-
mination of the allotment for purposes
of the enhanced matching rate, deter-
mination of the enhanced matching
rate, and payment of any claims for ad-
ministrative costs under title XXI
only);

(iv) Subpart G; and

(v) Subpart J (if the State claims ad-
ministrative costs under title XXI and
seeks a waiver of limitations on such
claims based on a community based
health delivery system).

(2) Be consistent with the State’s
Medicaid State plan, or an approvable
amendment to that plan, as required
under title XIX.

(d) Separate child health program re-
quirements. A State that elects to ob-
tain health benefits coverage under its
plan through a separate child health
program must meet all the require-
ments of part 457.

§457.90

(e) Combination program requirements.
A State that elects to obtain health
benefits coverage through both a sepa-
rate child health program and a Med-
icaid expansion program must meet the
requirements of paragraphs (c) and (d)
of this section.

§457.80 Current State child health in-
surance coverage and coordination.

A State plan must include a descrip-
tion of—

(a) The extent to which, and manner
in which, children in the State, includ-
ing targeted low-income children and
other classes of children, by income
level and other relevant factors, cur-
rently have creditable health coverage
(as defined in §457.10) and, if sufficient
information is available, whether the
creditable health coverage they have is
under public health insurance pro-
grams or health insurance programs
that involve public-private partner-
ships;

(b) Current State efforts to provide
or obtain creditable health coverage
for uncovered children, including the
steps the State is taking to identify
and enroll all uncovered children who
are eligible to participate in public
health insurance programs and health
insurance programs that involve pub-
lic-private partnerships; and

(c) Procedures the State uses to ac-
complish coordination of SCHIP with
other public and private health insur-
ance programs, sources of health bene-
fits coverage for children, and relevant
child health programs, such as title V,
that provide health care services for
low-income children. Such procedures
include those designed to—

(1) Increase the number of children
with creditable health coverage;

(2) Assist in the enrollment in SCHIP
of children determined ineligible for
Medicaid; and

(3) Ensure that only eligible targeted
low-income children are covered under
SCHIP, such as those procedures re-
quired under §§457.350 and 457.353, as
applicable.

§457.90 Outreach.

(a) Procedures required. A State plan
must include a description of proce-
dures used to inform families of chil-
dren likely to be eligible for child
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health assistance under the plan or
under other public or private health
coverage programs of the availability
of the programs, and to assist them in
enrolling their children in one of the
programs.

(b) Examples. Outreach strategies
may include but are not limited to the
following:

(1) Education and awareness cam-
paigns, including targeted mailings and
information distribution through var-
ious organizations.

(2) Enrollment simplification, such
as simplified or joint application
forms.

(3) Application assistance, including
opportunities to apply for child health
assistance under the plan through com-
munity-based organizations and in
combination with other benefits and
services available to children.

§457.110 Enrollment assistance and in-
formation requirements.

(a) Information disclosure. The State
must make accurate, easily under-
stood, linguistically appropriate infor-
mation available to families of poten-
tial applicants, applicants and enroll-
ees, and provide assistance to these
families in making informed decisions
about their health plans, professionals,
and facilities.

(b) Required information. The State
must make available to potential ap-
plicants and provide applicants and en-
rollees the following information in a
timely manner:

(1) Types of benefits, and amount, du-
ration and scope of benefits available
under the program.

(2) Cost-sharing requirements as de-
scribed in §457.525.

(3) Names and locations of current
participating providers.

(4) If an enrollment cap is in effect or
the State is using a waiting list, a de-
scription of the procedures relating to
the cap or waiting list, including the
process for deciding which children will
be given priority for enrollment, how
children will be informed of their sta-
tus on a waiting list and the cir-
cumstances under which enrollment
will reopen.

(5) Information on physician incen-
tive plans as required by §457.985.
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(6) Review processes available to ap-
plicants and enrollees as described in
the State plan pursuant to §457.1120.

§457.120 Public involvement in pro-
gram development.

A State plan must include a descrip-
tion of the method the State uses to—

(a) Involve the public in both the de-
sign and initial implementation of the
program;

(b) Emnsure ongoing public involve-
ment once the State plan has been im-
plemented; and

(c) Ensure interaction with Indian
Tribes and organizations in the State
on the development and implementa-
tion of the procedures required at
§457.125.

§457.125 Provision of child health as-
sistance to American Indian and
Alaska Native children.

(a) Enrollment. A State must include
in its State plan a description of proce-
dures used to ensure the provision of
child health assistance to American In-
dian and Alaska Native children.

(b) Exemption from cost sharing. The
procedures required by paragraph (a) of
this section must include an exemption
from cost sharing for American Indian
and Alaska Native children in accord-
ance with §457.535.

§457.130 Civil rights assurance.

The State plan must include an as-
surance that the State will comply
with all applicable civil rights require-
ments, including title VI of the Civil
Rights Act of 1964, title II of the Amer-
icans with Disabilities Act of 1990, sec-
tion 504 of the Rehabilitation Act of
1973, the Age Discrimination Act of
1975, 45 CFR part 80, part 84, and part
91, and 28 CFR part 35.

§457.135 Assurance of
with other provisions.

compliance

The State plan must include an as-
surance that the State will comply,
under title XXI, with the following pro-
visions of titles XIX and XI of the So-
cial Security Act:

(a) Section 1902(a)(4)(C) (relating to
conflict of interest standards).

(b) Paragraphs (2), (16) and (17) of sec-
tion 1903(i) (relating to limitations on
payment).
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(c) Section 1903(w) (relating to limi-
tations on provider donations and
taxes).

(d) Section 1132 (relating to periods
within which claims must be filed).

§457.140 Budget.

The State plan, or plan amendment
that has a significant impact on the
approved budget, must include a budg-
et that describes the State’s planned
expenditures for a 1l-year period. The
budget must describe—

(a) Planned use of funds, including—

(1) Projected amount to be spent on
health services;

(2) Projected amount to be spent on
administrative costs, such as outreach,
child health initiatives, and evalua-
tion; and

(3) Assumptions on which the budget
is based, including cost per child and
expected enrollment; and

(b) Projected sources of non-Federal
plan expenditures, including any re-
quirements for cost sharing by enroll-
ees.

§457.150 CMS review of State plan ma-
terial.

(a) Basis for action. CMS reviews each
State plan and plan amendment to de-
termine whether it meets or continues
to meet the requirements for approval
under relevant Federal statutes, regu-
lations, and guidelines furnished by
CMS to assist in the interpretation of
these regulations.

(b) Action on complete plan. CMS ap-
proves or disapproves the State plan or
plan amendment only in its entirety.

(c) Authority. The CMS Administrator
exercises delegated authority to review
and then to approve or disapprove the
State plan or plan amendment, or to
determine that previously approved
material no longer meets the require-
ments for approval. The Administrator
does not make a final determination of
disapproval without first consulting
the Secretary.

(d) Initial submission. The Adminis-
trator designates an official to receive
the initial submission of State plans.

(e) Review process. (1) The Adminis-
trator designates an individual to co-
ordinate CMS’s review for each State
that submits a State plan.

§457.160

(2) CMS notifies the State of the
identity of the designated individual in
the first correspondence relating to
that plan, and at any time there is a
change in the designated individual.

(3) In the temporary absence of the
designated individual during regular
business hours, an alternate individual
will act in place of the designated indi-
vidual.

§457.160 Notice and timing of CMS ac-
tion on State plan material.

(a) Notice of final determination. The
Administrator provides written notifi-
cation to the State of the approval or
disapproval of a State plan or plan
amendment.

(b) Timing. (1) A State plan or plan
amendment will be considered ap-
proved unless CMS, within 90 calendar
days after receipt of the State plan or
plan amendment in the CMS central of-
fice, sends the State—

(i) Written notice of disapproval; or

(ii) Written notice of additional in-
formation it needs in order to make a
final determination.

(2) A State plan or plan amendment
is considered received when the des-
ignated official or individual, as deter-
mined in §457.150(d) and (e), receives an
electronic, fax or paper copy of the
complete material.

(3) If CMS requests additional infor-
mation, the 90-day review period for
CMS action on the State plan or plan
amendment—

(i) Stops on the day CMS sends a
written request for additional informa-
tion or the next business day if the re-
quest is sent on a Federal holiday or
weekend; and

(ii) Resumes on the next calendar day
after the CMS designated individual re-
ceives an electronic, fax, or hard copy
from the State of all the requested ad-
ditional information, unless the infor-
mation is received after 5 p.m. eastern
standard time on a day prior to a non-
business day or any time on a non-busi-
ness day, in which case the review pe-
riod resumes on the following business
day.

(4) The 90-day review period cannot
stop or end on a non-business day. If
the 90th calendar day falls on a non-
business day, CMS will consider the
90th day to be the next business day.
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(56) CMS may send written notice of
its need for additional information as
many times as necessary to obtain the
complete information necessary to re-
view the State plan or plan amend-
ment.

§457.170 Withdrawal process.

(a) Withdrawal of proposed State plans
or plan amendments. A State may with-
draw a proposed State plan or plan
amendment, or any portion of a pro-
posed State plan or plan amendment,
at any time during the review process
by providing written notice to CMS of
the withdrawal.

(b) Withdrawal of approved State plans.
A State may request withdrawal of an
approved State plan by submitting a
State plan amendment to CMS in ac-
cordance with §457.60.

Subpart B—General Administra-
fion—Reviews and Audits;
Withholding for Failure to
Comply; Deferral and Dis-
allowance of Claims; Reduc-
tion of Federal Medical Pay-
ments

§457.200 Program reviews.

(a) Review of State and local adminis-
tration of the SCHIP plan. In order to
determine whether the State is com-
plying with the Federal requirements
and the provisions of its plan, CMS re-
views State and local administration of
the SCHIP plan through analysis of the
State’s policies and procedures, on-site
reviews of selected aspects of agency
operation, and examination of samples
of individual case records.

(b) Action on review findings. If Fed-
eral or State reviews reveal serious
problems with respect to compliance
with any Federal or State plan require-
ment, the State must correct its prac-
tice accordingly.

§457.202 Audits.

(a) Purpose. The Department’s Office
of Inspector General (OIG) periodically
audits State operations in order to de-
termine whether—

(1) The program is being operated in
a cost-efficient manner; and

(2) Funds are being properly expended
for the purposes for which they were

42 CFR Ch. IV (10-1-09 Edition)

appropriated under Federal and State
law and regulations.

(b) Reports. (1) The OIG releases audit
reports simultaneously to State offi-
cials and the Department’s program of-
ficials.

(2) The reports set forth OIG opinion
and recommendations regarding the
practices it reviewed, and the allow-
ability of the costs it audited.

(3) Cognizant officials of the Depart-
ment make final determinations on all
audit findings.

(c) Action on audit exceptions—(1) Con-
currence or clearance. The State agency
has the opportunity of concurring in
the exceptions or submitting addi-
tional facts that support clearance of
the exceptions.

(2) Appeal. Any exceptions that are
not disposed of under paragraph (c)(1)
of this section are included in a dis-
allowance letter that constitutes the
Department’s final decision unless the
State requests reconsideration by the
Appeals Board. (Specific rules are set
forth in §457.212.)

(3) Adjustment. If the decision by the
Board requires an adjustment of FFP,
either upward or downward, a subse-
quent grant award promptly reflects
the amount of increase or decrease.

§457.203 Administrative and judicial
review of action on State plan mate-
rial.

(a) Request for reconsideration. Any
State dissatisfied with the Administra-
tor’s action on State plan material
under §457.150 may, within 60 days after
receipt of the notice of final deter-
mination provided under §457.160(a), re-
quest that the Administrator recon-
sider whether the State plan or plan
amendment conforms with the require-
ments for approval.

(b) Notice of hearing. Within 30 days
after receipt of the request, the Admin-
istrator notifies the State of the time
and place of a hearing to be held for
the purpose of reconsideration.

(c) Hearing procedures. The hearing
procedures set forth in part 430, sub-
part D of this chapter govern a hearing
requested under this section.

(d) Effect of hearing decision. CMS
does not delay the denial of Federal
funds, if required by the Administra-
tor’s original determination, pending a
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hearing decision. If the Administrator
determines that his or her original de-
cision was incorrect, CMS will pay the
State a lump sum equal to any funds
incorrectly denied.

[66 FR 2674, Jan. 11, 2001]

§457.204 Withholding of payment for
failure to comply with Federal re-
quirements.

(a) Basis for withholding. CMS with-
holds payments to the State, in whole
or in part, only if, after giving the
State notice, a reasonable opportunity
for correction, and an opportunity for a
hearing, the Administrator finds—

(1) That the plan is in substantial
noncompliance with the requirements
of title XXI of the Act; or

(2) That the State is conducting its
program in substantial noncompliance
with either the State plan or the re-
quirements of title XXI of the Act.
(Hearings are generally not called until
a reasonable effort has been made to
resolve the issues through conferences
and discussions. These efforts may be
continued even if a date and place have
been set for the hearing.)

(b) Noncompliance of the plan. A ques-
tion of noncompliance of a State plan
may arise from an unapprovable
change in the approved State plan or
the failure of the State to change its
approved plan to conform to a new Fed-
eral requirement for approval of State
plans.

(c) Noncompliance in practice. A ques-
tion of noncompliance in practice may
arise from the State’s failure to actu-
ally comply with a Federal require-
ment, regardless of whether the plan
itself complies with that requirement.

(d) Notice, reasonable opportunity for
correction, and implementation of with-
holding. If the Administrator makes a
finding of noncompliance under para-
graph (a) of this section, the following
steps apply:

(1) Preliminary notice. The Adminis-
trator provides a preliminary notice to
the State—

(i) Of the findings of noncompliance;

(ii) The proposed enforcement ac-
tions to withhold payments; and

(iii) If enforcement action is pro-
posed, that the State has a reasonable
opportunity for correction, described in

§457.206

paragraph (d)(2) of this section, before
the Administrator takes final action.

(2) Opportunity for corrective action. If
enforcement actions are proposed, the
State must submit evidence of correc-
tive action related to the findings of
noncompliance to the Administrator
within 30 days from the date of the pre-
liminary notification. Corrective ac-
tion is action to ensure that the plan
is, and will be, administered consistent
with applicable law and regulations, to
ameliorate past deficiencies in plan ad-
ministration, or to ensure that enroll-
ees will be treated equitably.

(3) Final notice. Taking into account
any evidence submitted by the State
under paragraph (d)(2) of this section,
the Administrator makes a final deter-
mination related to the findings of
noncompliance, and provides a final
notice to the State—

(i) Of the final determination on the
findings of noncompliance;

(ii) If enforcement action is appro-
priate—

(A) No further payments will be made
to the State (or that payments will be
made only for those portions or aspects
of the programs that are not affected
by the noncompliance); and

(B) The total or partial withholding
will continue until the Administrator
is satisfied that the State’s plan and
practice are, and will continue to be, in
compliance with Federal requirements.

(4) Hearing. An opportunity for a
hearing will be provided to the State
prior to withholding under paragraph
(d)(5) of this section.

(5) Withholding. CMS withholds pay-
ments, in whole or in part, until the
Administrator is satisfied regarding
the State’s compliance.

[66 FR 33622, May 24, 2000, as amended at 66
FR 2674, Jan. 11, 2001]

§457.206 Administrative
under SCHIP.

Three distinct types of determina-
tions are subject to Departmental re-
consideration upon request by a State.

(a) Compliance with Federal require-
ments. A determination that a State’s
plan or proposed plan amendments, or
its practice under the plan do not meet

appeals
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(or continue to meet) Federal require-
ments are subject to the hearing provi-
sions of 42 CFR part 430, subpart D of
this chapter.

(b) FFP in State SCHIP expenditures.
Disallowances of FFP in State SCHIP
expenditures (mandatory grants) are
subject to Departmental reconsider-
ation by the Departmental Appeals
Board (the Board) in accordance with
procedures set forth in 45 CFR part 16.

(c) Discretionary grants disputes. De-
terminations listed in 45 CFR part 16,
appendix A, pertaining to discretionary
grants, such as grants for special dem-
onstration projects under Section 1115
of the Act, that may be awarded to an
SCHIP agency, are subject to reconsid-
eration by the Departmental Grant Ap-
peals Board.

§457.208 Judicial review.

(a) Right to judicial review. Any State
dissatisfied with the Administrator’s
final determination on approvability of
plan material (§457.203) or compliance
with Federal requirements (§457.204)
has a right to judicial review.

(b) Petition for review. (1) The State
must file a petition for review with the
U.S. Court of Appeals for the circuit in
which the State is located, within 60
days after it is notified of the deter-
mination.

(2) After the clerk of the court files a
copy of the petition with the Adminis-
trator, the Administrator files in the
court the record of the proceedings on
which the determination was based.

(¢c) Court action. (1) The court is
bound by the Administrator’s findings
of fact, if they are supported by sub-
stantial evidence.

(2) The court has jurisdiction to af-
firm the Administrator’s decision, to
set it aside in whole or in part, or, for
good cause, to remand the case for ad-
ditional evidence.

(d) Response to remand. (1) If the court
remands the case, the Administrator
may make new or modified findings of
fact and may modify his or her pre-
vious determination.

(2) The Administrator certifies to the
court the transcript and record of the
further proceedings.

(e) Review by the Supreme Court. The
judgment of the appeals court is sub-
ject to review by the U.S. Supreme

42 CFR Ch. IV (10-1-09 Edition)

Court upon certiorari or certification,
as provided in 28 U.S.C. 1254.

[656 FR 33622, May 24, 2000, as amended at 66
FR 2674, Jan. 11, 2001]

§457.210 Deferral of claims for FFP.

(a) Requirements for deferral. Payment
of a claim or any portion of a claim for
FFP is deferred only if—

(1) The Regional Administrator or
the Administrator questions its allow-
ability and needs additional informa-
tion in order to resolve the question;
and

(2) CMS takes action to defer the
claim (by excluding the claimed
amount from the grant award) within
60 days after the receipt of a Quarterly
Statement of Expenditures (prepared in
accordance with CMS instructions)
that includes that claim.

(b) Notice of deferral and State’s re-
sponsibility. (1) Within 15 days of the ac-
tion described in paragraph (a)(2) of
this section, the Regional Adminis-
trator sends the State a written notice
of deferral that—

(i) Identifies the type and amount of
the deferred claim and specifies the
reason for deferral; and

(ii) Requests the State to make avail-
able all the documents and materials
the CMS regional office believes are
necessary to determine the allow-
ability of the claim.

(2) It is the responsibility of the
State to establish the allowability of a
deferred claim.

(c) Handling of documents and mate-
rials. (1) Within 60 days (or within 120
days if the State requests an extension)
after receipt of the notice of deferral,
the State must make available to the
CMS regional office, in readily review-
able form, all requested documents and
materials except any that it identifies
as not being available.

(2) CMS regional office staff initiates
review within 30 days after receipt of
the documents and materials.

(3) If the Regional Administrator
finds that the materials are not in
readily reviewable form or that addi-
tional information is needed, he or she
promptly notifies the State that it has
15 days to submit the readily review-
able or additional materials.

(4) If the State does not provide the
necessary materials within 15 days, the
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Regional Administrator disallows the
claim.

(5) The Regional Administrator has
90 days, after all documentation is

available in readily reviewable form, to
determine the allowability of the
claim.

(6) If the Regional Administrator
cannot complete review of the material
within 90 days, CMS pays the claim,
subject to a later determination of al-
lowability.

(d) Effect of decision to pay a deferred
claim. Payment of a deferred claim
under paragraph (c)(6) of this section
does not preclude a subsequent dis-
allowance based on the results of an
audit or financial review. (If there is a
subsequent disallowance, the State
may request reconsideration as pro-
vided in paragraph (e)(2) of this sec-
tion.)

(e) Notice and effect of decision on al-
lowability. (1) The Regional Adminis-
trator or the Administrator gives the
State written notice of his or her deci-
sion to pay or disallow a deferred
claim.

(2) If the decision is to disallow, the
notice informs the State of its right to
reconsideration in accordance with 45
CFR part 16.

§457.212
FFP.

(a) Notice of disallowance and of right
to reconsideration. When the Regional
Administrator or the Administrator
determines that a claim or portion of
claim is not allowable, he or she
promptly sends the State a disallow-
ance letter that includes the following,
as appropriate:

(1) The date or dates on which the
State’s claim for FFP was made.

(2) The time period during which the
expenditures in question were made or
claimed to have been made.

(3) The date and amount of any pay-
ment or notice of deferral.

(4) A statement of the amount of
FFP claimed, allowed, and disallowed
and the manner in which these
amounts were computed.

(5) Findings of fact on which the dis-
allowance determination is based or a
reference to other documents pre-
viously furnished to the State or in-
cluded with the notice (such as a report

Disallowance of claims for

§457.216

of a financial review or audit) that con-
tain the findings of fact on which the
disallowance determination is based.

(6) Pertinent citations to the law,
regulations, guides and instructions
supporting the action taken.

(7T) A request that the State make ap-
propriate adjustment in a subsequent
expenditure report.

(8) Notice of the State’s right to re-
quest reconsideration of the disallow-
ance and the time allowed to make the
request.

(9) A statement indicating that the
disallowance letter is the Department’s
final decision unless the State requests
reconsideration under paragraph (b)(2)
of this section.

(b) Reconsideration of FFP disallow-
ance. (1) The Departmental Appeals
Board reviews disallowances of FFP
under title XXI.

(2) A State may request reconsider-
ation with a request to the Chair, De-
partmental Appeals Board, within 30
days after receipt of the disallowance
letter, which must include—

(i) A copy of the disallowance letter;

(ii) A statement of the amount in dis-
pute; and

(iii) A brief statement of why the dis-
allowance is wrong.

(c) Reconsideration procedures. The re-
consideration procedures are those set
forth in 45 CFR part 16.

(d) Implementation of decisions. If the
reconsideration decision requires an
adjustment of FFP, either upward or
downward, a subsequent grant award
promptly reflects the amount of in-
crease or decrease.

§457.216 Treatment of uncashed or
canceled (voided) SCHIP checks.

(a) Purpose. This section provides
rules to ensure that States refund the
Federal portion of uncashed or can-
celed (voided) checks under title XXI.

(b) Definitions. As used in this sec-
tion—

Canceled (voided) check means an
SCHIP check issued by a State or fiscal
agent that prior to its being cashed is
canceled (voided) by the State or fiscal
agent, thus preventing disbursement of
funds.

Fiscal agent means an entity that
processes or pays vendor claims for the
SCHIP agency.
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Uncashed check means an SCHIP
check issued by a State or fiscal agent
that has not been cashed by the payee.

Warrant means an order by which the
SCHIP agency or local agency without
the authority to issue checks recog-
nizes a claim. Presentation of a war-
rant by the payee to a State officer
with authority to issue checks will re-
sult in release of funds due.

(c) Refund of Federal financial partici-
pation (FFP) for uncashed checks—(1)
General provisions. If a check remains
uncashed beyond a period of 180 days
from the date it was issued; that is, the
date of the check, it is no longer re-
garded as an allowable program ex-
penditure. If the State has claimed and
received FFP for the amount of the un-
cashed check, it must refund the
amount of FFP received.

(2) Report of refund. At the end of
each calendar quarter, the State agen-
cy must identify those checks that re-
main uncashed beyond a period of 180
days after issuance. The SCHIP agency
must refund all FFP that it received
for uncashed checks by adjusting the
Quarterly Statement of Expenditures
for that quarter. If an uncashed check
is cashed after the refund is made, the
State may file a claim. The claim will
be considered to be an adjustment to
the costs for the quarter in which the
check was originally claimed. This
claim will be paid if otherwise allowed
by the Act and the regulations issued
in accordance with the Act.

(3) If the State does not refund the
appropriate amount as specified in
paragraph (c)(2) of this section, the
amount will be disallowed.

(d) Refund of FFP for canceled (voided)
checks—(1) General provisions. If the
State has claimed and received FFP for
the amount of a canceled (voided)
check, it must refund the amount of
FFP received.

(2) Report of refund. At the end of
each calendar quarter, the SCHIP agen-
cy must identify those checks that
were canceled (voided). The State must
refund all FFP that it received for can-
celed (voided) checks by adjusting the
Quarterly Statement of Expenditures
for that quarter.

(3) If the State does not refund the
appropriate amount as specified in

42 CFR Ch. IV (10-1-09 Edition)

paragraph (d)(2) of this section, the
amount will be disallowed.

§457.218 Repayment of Federal funds
by installments.

(a) Basic conditions. When Federal
payments have been made for claims
that are later found to be unallowable,
the State may repay the Federal Funds
by installments if the following condi-
tions are met:

(1) The amount to be repaid exceeds
25 percent of the estimated or actual
annual State share for the State
SCHIP program; and

(2) The State has given the Regional
Administrator written notice, before
total repayment was due, of its intent
to repay by installments.

(b) Annual State share determination.
CMS determines whether the amount
to be repaid exceeds 2%2 percent of the
annual State share as follows:

(1) If the State SCHIP program is on-
going, CMS uses the annual estimated
State share of State SCHIP expendi-
tures. This is the sum of the estimated
State shares for four consecutive quar-
ters, beginning with the quarter in
which the first installment is to be
paid, as shown on the State’s latest
CMS-21B form.

(2) If the State SCHIP program has
been terminated by Federal law or by
the State, CMS uses the actual State
share. The actual State share is that
shown on the State’s Quarterly State-
ment of Expenditures reports for the
last four quarters before the program
was terminated.

(c) Repayment amounts, schedules, and
procedures—(1) Repayment amount. The
repayment amount may not include
any amount previously approved for in-
stallment repayment.

(2) Repayment schedule. The number
of quarters allowed for repayment is
determined on the basis of the ratio of
the repayment amount to the annual
State share of State SCHIP expendi-
tures. The higher the ratio of the total
repayment amount is to the annual
State share, the greater the number of
quarters allowed, as follows:

Total repayment amount as percentage of 2{:‘;?12?5' ?g
State share of annual expenditures for State | ., o repay-

ment
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Number of
quarters to
make repay-
ment

Total repayment amount as percentage of
State share of annual expenditures for State

Greater than 2.5, but not greater than 5 .......
Greater than 5, but not greater than 7.5 .......
Greater than 7.5, but not greater than 10
Greater than 10, but not greater than 15
Greater than 15, but not greater than 20
Greater than 20, but not greater than 25
Greater than 25, but not greater than 30
Greater than 30, but not greater than 47.
Greater than 47.5, but not greater than 65 ... 10
Greater than 65, but not greater than 82.5 ... 1
Greater than 82.5, but not greater than 100 12

(3) Quarterly repayment amounts. The
quarterly repayment amounts for each
of the quarters in the repayment sched-
ule may not be less than the following
percentages of the estimated State
share of the annual expenditures for
SCHIP:

Repayment in-
stallment may
not be less

For each of the following quarters

than these
percentages

25
5.0
17.5

(4) Extended schedule. The repayment
schedule may be extended beyond 12
quarterly installments if the total re-
payment amount exceeds 100 percent of
the estimated State share of annual ex-
penditures. In these circumstances, the
repayment schedule in paragraph (c)(2)
of this section is followed for repay-
ment of the amount equal to 100 per-
cent of the annual State share. The re-
maining amount of the repayment is in
quarterly amounts equal to not less
than 17.5 percent of the estimated
State share of annual expenditures.

(5) Repayment process. Repayment is
accomplished through adjustment in
the quarterly grants over the period
covered by the repayment schedule. If
the State chooses to repay amounts
representing higher percentages during
the early quarters, any corresponding
reduction in required minimum per-
centages is applied first to the last
scheduled payment, then to the next to
the last payment, and so forth as nec-
essary.

(6) Offsetting of retroactive claims. (1)
The amount of a retroactive claim to
be paid a State is offset against any
amounts to be, or already being, repaid
by the State in installments. Under

§457.220

this provision, the State may choose
to:

(A) Suspend payments until the ret-
roactive claim due the State has, in
fact, been offset; or

(B) Continue payments until the re-
duced amount of its debt (remaining
after the offset), has been paid in full.
This second option would result in a
shorter payment period.

(ii) A retroactive claim for the pur-
pose of this regulation is a claim appli-
cable to any period ending 12 months
or more before the beginning of the
quarter in which CMS would pay that
claim.

[656 FR 33622, May 24, 2000; 656 FR 38027, June
19, 2000; 65 FR 52042, Aug. 28, 2000]

§457.220 Funds from units of govern-
ment as the State share of financial
participation.

(a) Funds from units of government
may be considered as the State’s share
in claiming FFP if they meet the con-
ditions specified in paragraphs (b) and
(c) of this section.

(b) The funds from units of govern-
ment are appropriated directly to the
State or local Medicaid agency, or are
transferred from other units of govern-
ment (including Indian tribes) to the
State or local agency and are under its
administrative control, or are certified
by the contributing unit of government
as representing expenditures eligible
for FFP under this section. Certified
public expenditures must be expendi-
tures within the meaning of 45 CFR
95.13 that are supported by auditable
documentation in a form approved by
the Secretary that, at a minimum—

(1) Identifies the relevant category of
expenditures under the State plan;

(2) Explains whether the contributing
unit of government is within the scope
of the exception to limitations on pro-
vider-related taxes and donations;

(3) Demonstrates the actual expendi-
tures incurred by the contributing unit
of government in providing services to
eligible individuals receiving medical
assistance or in administration of the
State plan; and

(4) Is subject to periodic State audit
and review.
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(¢c) The funds from units of govern-
ment are not Federal funds, or are Fed-
eral funds authorized by Federal law to
be used to match other Federal funds.

[72 FR 29835, May 29, 2007]

§457.222 FFP for equipment.

Claims for Federal financial partici-
pation in the cost of equipment under
SCHIP are determined in accordance
with subpart G of 45 CFR part 95. Re-
quirements concerning the manage-
ment and disposition of equipment
under SCHIP are also prescribed in sub-
part G of 45 CFR part 95.

§457.224 FFP: Conditions relating to
cost sharing.

(a) No FFP is available for the fol-
lowing amounts, even when related to
services or benefit coverage which is or
could be provided under a State SCHIP
program—

(1) Any cost sharing amounts that
beneficiaries should have paid as en-
rollment fees, premiums, deductibles,
coinsurance, copayments, or similar
charges.

(2) Any amounts paid by the agency
for health benefits coverage or services
furnished to individuals who would not
be eligible for that coverage or those
services under the approved State child
health plan, whether or not the indi-
vidual paid any required premium or
enrollment fee.

(b) The amount of expenditures under
the State child health plan must be re-
duced by the amount of any premiums
and other cost-sharing received by the
State.

§457.226 Fiscal policies and account-
ability.

A State plan must provide that the
SCHIP agency and, where applicable,
local agencies administering the plan
will—

(a) Maintain an accounting system
and supporting fiscal records to assure
that claims for Federal funds are in ac-
cord with applicable Federal require-
ments;

(b) Retain records for 3 years from
date of submission of a final expendi-
ture report;

(c) Retain records beyond the 3-year
period if audit findings have not been
resolved; and
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(d) Retain records for nonexpendable
property acquired under a Federal
grant for 3 years from the date of final
disposition of that property.

§457.228

A State plan must provide that the
single or appropriate SCHIP Agency
will have an approved cost allocation
plan on file with the Department in ac-
cordance with the requirements con-
tained in subpart E of 45 CFR part 95.
Subpart E also sets forth the effect on
FFP if the requirements contained in
that subpart are not met.

Cost allocation.

§457.230 FFP for State ADP expendi-
tures.

FFP is available for State ADP ex-
penditures for the design, development,
or installation of mechanized claims
processing and information retrieval
systems and for the operation of cer-
tain systems. Additional HHS regula-
tions and CMS procedures regarding
the availability of FFP for ADP ex-
penditures are in 45 CFR part 74, 45
CFR part 95, subpart F, and part 11,
State Medicaid Manual.

§457.232 Refunding of Federal Share
of SCHIP overpayments to pro-
viders and referral of allegations of
waste, fraud or abuse to the Office
of Inspector General.

(a) Quarterly Federal payments to
the States under title XXI (SCHIP) of
the Act are to be reduced or increased
to make adjustment for prior overpay-
ments or underpayments that the Sec-
retary determines have been made.

(b) The Secretary will consider the
pro rata Federal share of the net
amount recovered by a State during
any quarter to be an overpayment.

(c) Allegations or indications of
waste fraud and abuse with respect to
the SCHIP program shall be referred
promptly to the Office of Inspector
General.

§457.236 Audits.

The SCHIP agency must assure ap-
propriate audit of records on costs of
provider services.
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§457.238 Documentation of payment
rates.

The SCHIP agency must maintain
documentation of payment rates and
make it available to HHS upon request.

Subpart C—State Plan Require-
ments: Eligibility, Screening,
Applications, and Enroliment

SOURCE: 66 FR 2675, Jan. 11, 2001, unless
otherwise noted.

§457.300 Basis,
bility.

(a) Statutory basis. This subpart inter-
prets and implements—

(1) Section 2102 of the Act, which re-
lates to eligibility standards and meth-
odologies, coordination with other
health insurance programs, and out-
reach and enrollment efforts to iden-
tify and enroll children who are eligi-
ble to participate in other public
health insurance programs;

(2) Section 2105(c)(6)(B) of the Act,
which relates to the prohibition
against expenditures for child health
assistance provided to children eligible
for coverage under other Federal
health care programs other than pro-
grams operated or financed by the In-
dian Health Service; and

(3) Section 2110(b) of the Act, which
provides a definition of targeted low-
income child.

(b) Scope. This subpart sets forth the
requirements relating to eligibility
standards and to screening, application
and enrollment procedures.

(c) Applicability. The requirements of
this subpart apply to child health as-
sistance provided under a separate
child health program. Regulations re-
lating to eligibility, screening, applica-
tions and enrollment that are applica-
ble to a Medicaid expansion program
are found at §431.636, §435.4, §435.229,
§435.1102, §436.3, §436.229, and §436.1102
of this chapter.

scope, and applica-

§457.301 Definitions and use of terms.

As used in this subpart—

Joint application means a form used to
apply for the separate child health pro-
gram that, when transmitted to the
Medicaid agency following a screening
that shows the child is potentially eli-

§457.301

gible for Medicaid, may also be used to
apply for Medicaid.

Period of presumptive eligibility means
a period that begins on the date on
which a qualified entity determines
that a child is presumptively eligible
and ends with the earlier of—

(1) In the case of a child on whose be-
half a separate child health program
application has been filed, the day on
which a decision is made on that appli-
cation; or

(2) In the case of a child on whose be-
half an application for the separate
child health program has not been
filed, the last day of the month fol-
lowing the month in which the deter-
mination of presumptive eligibility
was made.

Presumptive income standard means
the highest income eligibility standard
established under the plan that is most
likely to be used to establish eligibility
of a child of the age involved.

Public agency means a State, county,
city or other type of municipal agency,
including a public school district,
transportation district, irrigation dis-
trict, or any other type of public enti-
ty.

Qualified entity means an entity that
is determined by the State to be capa-
ble of making determinations of pre-
sumptive eligibility for children, and
that—

(1) Furnishes health care items and
services covered under the approved
plan and is eligible to receive pay-
ments under the approved plan;

(2) Is authorized to determine eligi-
bility of a child to participate in a
Head Start program under the Head
Start Act;

(3) Is authorized to determine eligi-
bility of a child to receive child care
services for which financial assistance
is provided under the Child Care and
Development Block Grant Act of 1990;

(4) Is authorized to determine eligi-
bility of an infant or child to receive
assistance under the special nutrition
program for women, infants, and chil-
dren (WIC) under section 17 of the Child
Nutrition Act of 1966;

(5) Is authorized to determine eligi-
bility of a child for medical assistance

433



§457.305

under the Medicaid State plan, or eligi-
bility of a child for child health assist-
ance under the State Children’s Health
Insurance Program;

(6) Is an elementary or secondary
school, as defined in section 14101 of
the Elementary and Secondary Edu-
cation Act of 1965 (20 U.S.C. 8801);

(7) Is an elementary or secondary
school operated or supported by the
Bureau of Indian Affairs;

(8) Is a State or Tribal child support
enforcement agency;

(9) Is an organization that—

(i) Provides emergency food and shel-
ter under a grant under the Stewart B.
McKinney Homeless Assistance Act;

(ii) Is a State or Tribal office or enti-
ty involved in enrollment in the pro-
gram under this title, Part A of title
IV, or title XXIT; or

(iii) Determines eligibility for any
assistance or benefits provided under
any program of public or assisted hous-
ing that receives Federal funds, includ-
ing the program under section 8 or any
other section of the United States
Housing Act of 1937 (42 U.S.C. 1437) or
under the Native American Housing
Assistance and Self Determination Act
of 1996 (25 U.S.C. 4101 et seq.); and

(10) Any other entity the State so
deems, as approved by the Secretary.

State health benefits plan means a
health insurance coverage plan that is
offered or organized by the State gov-
ernment on behalf of State employees
or other public agency employees with-
in the State. The term does not include
a plan in which the State provides no
contribution toward the cost of cov-
erage and in which no State employees
participate, or a plan that provides
coverage only for a specific type of
care, such as dental or vision care.

[66 FR 2675, Jan. 11, 2001, as amended at 66
FR 33823, June 25, 2001]

§457.305 State plan provisions.

The State plan must include a de-
scription of—

(a) The standards, consistent with
§§457.310 and 457.320, used to determine
the eligibility of children for coverage
under the State plan.

(b) The State’s policies governing en-
rollment and disenrollment; processes
for screening applicant children for
and, if eligible, facilitating their en-
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rollment in Medicaid; and processes for
implementing waiting lists and enroll-
ment caps (if any).

§457.310 Targeted low-income child.

(a) Definition. A targeted low-income
child is a child who meets the stand-
ards set forth below and the eligibility
standards established by the State
under §457.320.

(b) Standards. A targeted low-income
child must meet the following stand-
ards:

(1) Financial need standard. A tar-
geted low-income child:

(i) Has a family income at or below
200 percent of the Federal poverty line
for a family of the size involved;

(ii) Resides in a State with no Med-
icaid applicable income level or;

(iii) Resides in a State that has a
Medicaid applicable income level and
has family income that either—

(A) Exceeds the Medicaid applicable
income level for the age of such child,
but not by more than 50 percentage
points; or

(B) Does not exceed the income level
specified for such child to be eligible
for medical assistance under policies of
the State plan under title XIX on June
1, 1997.

(2) No other coverage standard. A tar-
geted low-income child must not be—

(i) Found eligible or potentially eligi-
ble for Medicaid under policies of the
State plan (determined through either
the Medicaid application process or the
screening process described at §457.350);
or

(ii) Covered under a group health
plan or under health insurance cov-
erage, as defined in section 2791 of the
Public Health Service Act, unless the
plan or health insurance coverage pro-
gram has been in operation since before
July 1, 1997 and is administered by a
State that receives no Federal funds
for the program’s operation. A child is
not considered covered under a group
health plan or health insurance cov-
erage if the child does not have reason-
able geographic access to care under
that plan.

(3) For purposes of this section, poli-
cies of the State plan under title XIX
plan include policies under a Statewide
demonstration project under section
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1115(a) of the Act other than a dem-
onstration project that covered an ex-
panded group of eligible children but
that either—

(i) Did not provide inpatient hospital
coverage; or

(ii) Limited eligibility to children
previously enrolled in Medicaid, im-
posed premiums as a condition of ini-
tial or continued enrollment, and did
not impose a general time limit on eli-
gibility.

(c) Exclusions. Notwithstanding para-
graph (a) of this section, the following
groups are excluded from the definition
of targeted low-income children:

(1) Children eligible for certain State
health benefits coverage. (i) A targeted
low-income child may not be eligible
for health benefits coverage under a
State health benefits plan in the State
on the basis of a family member’s em-
ployment with a public agency, even if
the family declines to accept the cov-
erage.

(ii) A child is considered eligible for
health benefits coverage under a State
health benefits plan if a more than
nominal contribution to the cost of
health benefits coverage under a State
health benefits plan is available from
the State or public agency with respect
to the child or would have been avail-
able from those sources on November 8,
1999. A contribution is considered more
than nominal if the State or public
agency makes a contribution toward
the cost of an employee’s dependent(s)
that is $10 per family, per month, more
than the State or public agency’s con-
tribution toward the cost of covering
the employee only.

(2) Residents of an institution. A child
must not be—

(i) An inmate of a public institution
as defined at §435.1010 of this chapter;
or

(ii) A patient in an institution for
mental diseases, as defined at §435.1010
of this chapter, at the time of initial
application or any redetermination of
eligibility.

[66 FR 2675, Jan. 11, 2001, as amended at 71
FR 39229, July 12, 2006]

§457.320 Other eligibility standards.

(a) Eligibility standards. To the extent
consistent with title XXI of the Act
and except as provided in paragraph (b)

§457.320

of this section, the State plan may
adopt eligibility standards for one or
more groups of children related to—

(1) Geographic area(s) served by the
plan;

(2) Age (up to, but not including, age
19);

(3) Income;

(4) Resources;

(5) Spenddowns;

(6) Disposition of resources;

(7) Residency, in accordance with
paragraph (d) of this section;

(8) Disability status, provided that
such standards do not restrict eligi-
bility;

(9) Access to, or coverage under,
other health coverage; and

(10) Duration of eligibility, in accord-
ance with paragraph (e) of this section.

(b) Prohibited eligibility standards. In
establishing eligibility standards and
methodologies, a State may not—

(1) Cover children with a higher fam-
ily income without covering children
with a lower family income within any
defined group of covered targeted low-
income children;

(2) Deny eligibility based on a pre-
existing medical condition;

(3) Discriminate on the basis of diag-
nosis;

(4) Require any family member who
is not requesting services to provide a
social security number (including
those family members whose income or
resources might be used in making the
child’s eligibility determination);

(5) Exclude American Indian or Alas-
ka Native children based on eligibility
for, or access to, medical care funded
by the Indian Health Service;

(6) Exclude individuals based on citi-
zenship or nationality, to the extent
that the children are U.S. citizens, U.S.
nationals or qualified aliens, (as de-
fined at section 431 of the Personal Re-
sponsibility and Work Opportunity
Reconciliation Act (PRWORA) of 1996,
as amended by the BBA of 1997, except
to the extent that section 403 of
PRWORA precludes them from receiv-
ing Federal means-tested public bene-
fits); or

(7) Violate any other Federal laws or
regulations pertaining to eligibility for
a separate child health program under
title XXI.
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(c) Self-declaration of citicenship. In es-
tablishing eligibility for coverage
under a separate child health plan, a
State may accept self-declaration of
citizenship (including nationals of the
U.S.), provided that the State has im-
plemented effective, fair, and non-
discriminatory procedures for ensuring
the integrity of its application process.

(d) Residency. The State may estab-
lish residency requirements, except
that a State may not—

(1) Impose a durational residency re-
quirement;

(2) Preclude the following individuals
from declaring residence in a State—

(i) A non-institutionalized child who
is not a ward of the State, if the child
is physically located in that State, in-
cluding as a result of the parent’s or
caretaker’s employment in that State;

(ii) An institutionalized child who is
not a ward of a State, if the State is
the State of residence of the child’s
custodial parent’s or caretaker at the
time of placement;

(iii) A child who is a ward of a State,
regardless of the child’s physical loca-
tion; or

(iv) A child whose custodial parent or
caretaker is involved in work of a tran-
sient nature, if the State is the par-
ent’s or caretaker’s home State.

(e) Duration of eligibility. (1) The State
may not impose a lifetime cap or other
time limit on the eligibility of an indi-
vidual applicant or enrollee, based on
the length of time such applicant or
enrollee has received benefits under
the State’s separate child health pro-
gram.

(2) Eligibility must be redetermined
at least every 12 months.

[66 FR 2675, Jan. 11, 2001, as amended at 66
FR 33823, June 25, 2001]

§457.340 Application for and enroll-
ment in a separate child health pro-
gram.

(a) Application assistance. A State
must afford families an opportunity to
apply for child health assistance with-
out delay, provided that the State has
not reached an approved enrollment
cap, and offer assistance to families in
understanding and completing applica-
tions and in obtaining any required
documentation.
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(b) Use of social security number. A
State may require a social security
number for each individual requesting
services consistent with the require-
ments at §435.910(b), (e), (f), and (g) of
this chapter.

(c) Notice of rights and responsibilities.
A State must inform applicants at the
time of application, in writing and
orally if appropriate, about the appli-
cation and eligibility requirements,
the time frame for determining eligi-
bility, and the right to review of eligi-
bility determinations as described in
§457.1130.

(d) Timely determinations of eligibility.
(1) The agency must promptly deter-
mine eligibility and issue a notice of
decision within the time standards es-
tablished, except in circumstances that
are beyond the agency’s control.

(2) A State must establish time
standards for determining eligibility.
These standards may not exceed forty-
five calendar days (excluding days dur-
ing which the application has been sus-
pended, pursuant to §457.350(f)(1)).

(3) In applying the time standards,
the State must define ‘‘date of applica-
tion” and must count each calendar
day from the date of application to the
day the agency mails or otherwise pro-
vides notice of its eligibility decision.

(e) Notice of decision concerning eligi-
bility. A State must provide each appli-
cant or enrollee a written notice of any
decision on the application or other de-
termination concerning eligibility.

(1) If eligibility is approved, the no-
tice must include information on the
enrollee’s rights and responsibilities
under the program, including the op-
portunity for review of matters de-
scribed in §457.1130.

(2) If eligibility is denied, suspended
or terminated, the State must provide
notice in accordance with §457.1180. In
the case of a suspension or termination
of eligibility, the State must provide
sufficient notice to enable the child’s
parent or caretaker to take any appro-
priate actions that may be required to
allow coverage to continue without
interruption.

(f) Effective date of eligibility. A State
must specify a method for determining
the effective date of eligibility for its
separate child health program, which
can be determined based on the date of
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application or through any other rea-
sonable method.

[66 FR 2675, Jan. 11, 2001, as amended at 66
FR 33823, June 25, 2001]

§457.350 Eligibility screening and fa-
cilitation of Medicaid enrollment.

(a) State plan requirement. The State
plan must include a description of—

(1) The screening procedures that the
State will use, at intake and any fol-
low-up eligibility determination, in-
cluding any periodic redetermination,
to ensure that only targeted low-in-
come children are furnished child
health assistance under the plan; and

(2) The procedures that the State will
use to ensure that the Medicaid appli-
cation and enrollment process is initi-
ated and that Medicaid enrollment is
facilitated for children found, through
the screening process, to be potentially
eligible for Medicaid.

(b) Screening objectives. (1) A State
must use screening procedures to iden-
tify, at a minimum, any applicant or
enrollee who is potentially eligible for
Medicaid under one of the poverty-
level-related groups described in sec-
tion 1902(1) of the Act, section 1931 of
the Act, or a Medicaid demonstration
project approved under section 1115 of
the Act, applying whichever standard
and corresponding methodology gen-
erally results in a higher income eligi-
bility level for the age group of the
child being screened.

(2) Screening procedures must also
identify any applicant or enrollee who
would be potentially eligible for Med-
icaid services based on the eligibility
of his or her mother under one of the
poverty level groups described in sec-
tion 1902(1) of the Act, section 1931 of
the Act, or a Medicaid demonstration
project approved under section 1115 of
the Act.

(c) Income eligibility test. To identify
the children described in paragraph (b)
of this section, a State must either ini-
tially apply the gross income test de-
scribed in paragraph (c)(1) of this sec-
tion and then use an adjusted income
test described in paragraph (c)(2) of
this section for applicants whose gross
income is above the appropriate Med-
icaid income standard, or use only the
adjusted income test.

§457.350

(1) Initial gross income test. Under this
test, a State initially screens for Med-
icaid eligibility by comparing gross
family income to the appropriate Med-
icaid income standard.

(2) Adjusted income test. Under this
test, a State screens for Medicaid eligi-
bility by comparing adjusted family in-
come to the appropriate Medicaid in-
come standard. The State must apply
Medicaid standards and methodologies
relating to income for the particular
Medicaid eligibility group, including
all income exclusions and disregards,
except those that apply only in very
limited circumstances.

(d) Resource eligibility test. (1) If a
State applies a resource test for chil-
dren under the Medicaid eligibility
group used for screening purposes as
described in paragraph (b) of this sec-
tion and a child has been determined
potentially income eligible for Med-
icaid, the State must also screen for
Medicaid eligibility by comparing fam-
ily resources to the appropriate Med-
icaid resource standard.

(2) In conducting the screening, the
State must apply Medicaid standards
and methodologies related to resources
for the particular Medicaid eligibility
group, including all resource exclusions
and disregards, except those that apply
only in very limited circumstances.

(e) Children found potentially ineligible
for Medicaid. If a State uses a screening
procedure other than a full determina-
tion of Medicaid eligibility under all
possible eligibility groups, and the
screening process reveals that the child
does not appear to be eligible for Med-
icaid, the State must provide the
child’s family with the following in
writing:

(1) A statement that based on a lim-
ited review, the child does not appear
eligible for Medicaid, but Medicaid eli-
gibility can only be determined based
on a full review of a Medicaid applica-
tion under all Medicaid eligibility
groups;

(2) Information about Medicaid eligi-
bility and benefits; and

(3) Information about how and where
to apply for Medicaid under all eligi-
bility groups.

(4) The State will determine the writ-
ten format and timing of the informa-
tion regarding Medicaid eligibility,
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benefits, and the application process
required under this paragraph (e).

(f) Children found potentially eligible
for Medicaid. If the screening process
reveals that the child is potentially eli-
gible for Medicaid, the State must es-
tablish procedures in coordination with
the Medicaid agency that facilitate en-
rollment in Medicaid and avoid dupli-
cative requests for information and
documentation and must—

(1) Except as provided in §457.355, find
the child ineligible, provisionally ineli-
gible, or suspend the child’s application
for the separate child health program
unless and until a completed Medicaid
application for that child is denied, or
the child’s circumstances change, and
promptly transmit the separate child
health application to the Medicaid
agency as provided in paragraph
(£)(3)(ii) of this section; and

(2) If a State uses a joint application
for its Medicaid and separate child
health programs, promptly transmit
the application, or the information ob-
tained through the application, and all
relevant documentation to the Med-
icaid agency; or

(3) If a State does not use a joint ap-
plication for its Medicaid and separate
child health programs:

(i) Promptly inform the child’s par-
ent or caretaker in writing and, if ap-
propriate, orally that the child has
been found likely to be eligible for
Medicaid; provide the family with a
Medicaid application and offer infor-
mation about what, if any, further in-
formation, documentation, or other
steps are needed to complete the Med-
icaid application process; and offer as-
sistance in completing the application
process;

(ii) Promptly transmit the separate
child health program application; or
the information obtained through the
application, and all other relevant in-
formation and documentation, includ-
ing the results of the screening process,
to the Medicaid agency for a final de-
termination of Medicaid eligibility in
accordance with the requirements of
§§431.636 and 457.1110 of this chapter; or

(4) Establish other effective and effi-
cient procedures, in coordination with
the Medicaid agency, as described and
approved in the State plan that ensure
that children who are screened as po-
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tentially eligible for Medicaid are able
to apply for Medicaid without delay
and, if eligible, are enrolled in Med-
icaid in a timely manner; and

(6) Determine or redetermine eligi-
bility for the separate child health pro-
gram, if—

(i) The State is notified pursuant to
§431.636 of this chapter that the child
has been found ineligible for Medicaid,
consistent with the time standards es-
tablished pursuant to §457.340(c); or

(ii) The State is notified prior to the
final Medicaid eligibility determina-
tion that the child’s circumstances
have changed and another screening
shows that the child is not likely to be
eligible for Medicaid.

(g) Informed application decisions. To
enable a family to make an informed
decision about applying for Medicaid or
completing the Medicaid application
process, a State must provide the
child’s family with information, in
writing, about—

(1) The State’s Medicaid program, in-
cluding the benefits covered, and re-
strictions on cost sharing; and

(2) Eligibility rules that prohibit
children who have been screened eligi-
ble for Medicaid from being enrolled in
a separate child health program, other
than provisional temporary enrollment
while a final Medicaid eligibility deter-
mination is being made.

(3) The State will determine the writ-
ten format and timing of the informa-
tion regarding Medicaid eligibility,
benefits, and the application process
required under this paragraph (g).

(h) Waiting lists, enrollment caps and
closed enrollment. The State must estab-
lish procedures to ensure that—

(1) The procedures developed in ac-
cordance with this section have been
followed for each child applying for a
separate child health program before
placing the child on a waiting list or
otherwise deferring action on the
child’s application for the separate
child health program; and

(2) Families are informed that a child
may be eligible for Medicaid if cir-
cumstances change while the child is
on a waiting list for separate child
health program.

[66 FR 2675, Jan. 11, 2001, as amended at 66
FR 33823, June 25, 2001; 67 FR 61974, Oct. 2,
2002]
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§457.353 Monitoring and evaluation of
screening process.

States must monitor and establish a
mechanism to evaluate the screen and
enroll process described at §457.350 to
ensure that children who are screened
potentially eligible for Medicaid are
enrolled in Medicaid, if eligible, and
that children who are found ineligible
for Medicaid are enrolled in the sepa-
rate child health program, if eligible.

§457.355 Presumptive eligibility.

(a) General rule. Consistent with sub-
part D of this part, the State may pay
costs of coverage under a separate
child health program, during a period
of presumptive eligibility for children
applying for coverage under the sepa-
rate child health program, pending the
screening process and a final deter-
mination of eligibility (including appli-
cants found through screening to be po-
tentially eligible for Medicaid)

(b) Expenditures for coverage during a
period of presumptive eligibility. Expendi-
tures for coverage during a period of
presumptive eligibility implemented in
accordance with §435.1102 of this chap-
ter may be considered as expenditures
for child health assistance under the
plan.

[66 FR 2675, Jan. 11, 2001, as amended at 66
FR 33823, June 25, 2001]

§457.380 Eligibility verification.

(a) The State must establish proce-
dures to ensure the integrity of the eli-
gibility determination process.

(b) A State may establish reasonable
eligibility verification mechanisms to
promote enrollment of eligible children
and may permit applicants and enroll-
ees to demonstrate that they meet eli-
gibility requirements through self-dec-
laration or affirmation except that a
State may permit self-declaration of
citizenship only if the State has effec-
tive, fair and non-discriminatory pro-
cedures to ensure the integrity of the
application process in accordance with
§457.320(c).

§457.402

Subpart D—State Plan Require-
Fnents: Coverage and Bene-
its

SOURCE: 66 FR 2678, Jan. 11, 2001, unless
otherwise noted.

§457.401 Basis,
bility.

(a) Statutory basis. This subpart inter-
prets and implements—

(1) Section 2102(a)(7) of the Act,
which requires that States make assur-
ances relating to, the quality and ap-
propriateness of care, and access to
covered services;

(2) Section 2103 of the Act, which out-
lines coverage requirements for chil-
dren’s health insurance;

(3) Section 2109 of the Act, which de-
scribes the relation of the SCHIP pro-
gram to other laws;

(4) Section 2110(a) of the Act, which
describes child health assistance; and

(5) Section 2110(c) of the Act, which
contains definitions applicable to this
subpart.

(b) Scope. This subpart sets forth re-
quirements for health benefits cov-
erage and child health assistance under
a separate child health plan.

(c) Applicability. The requirements of
this subpart apply to child health as-
sistance provided under a separate
child health program and do not apply
to a Medicaid expansion program.

§457.402 Definition of child health as-
sistance.

For the purpose of this subpart, the
term ‘‘child health assistance’ means
payment for part or all of the cost of
health benefits coverage provided to
targeted low-income children for the
following services:

(a) Inpatient hospital services.

(b) Outpatient hospital services.

(c) Physician services.

(d) Surgical services.

(e) Clinic services (including health
center services) and other ambulatory
health care services.

(f) Prescription drugs and biologicals
and the administration of these drugs
and biologicals, only if these drugs and
biologicals are not furnished for the
purpose of causing, or assisting in
causing, the death, suicide, euthanasia,
or mercy killing of a person.

scope, and applica-
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(g) Over-the-counter medications.

(h) Laboratory and radiological serv-
ices.

(i) Prenatal care and pre-pregnancy
family planning services and supplies.

(j) Inpatient mental health services,
other than services described in para-
graph (r) of this section but including
services furnished in a State-operated
mental hospital and including residen-
tial or other 24-hour therapeutically
planned structured services.

(k) Outpatient mental health serv-
ices, other than services described in
paragraph (s) of this section but includ-
ing services furnished in a State-oper-
ated mental hospital and including
community-based services.

(1) Durable medical equipment and
other medically-related or remedial de-
vices (such as prosthetic devices, im-
plants, eyeglasses, hearing aids, dental
devices and adaptive devices).

(m) Disposable medical supplies.

(n) Home and community-based
health care services and related sup-
portive services (such as home health
nursing services, personal care, assist-
ance with activities of daily living,
chore services, day care services, res-
pite care services, training for family
members and minor modification to
the home.)

(o) Nursing care services (such as
nurse practitioner services, nurse mid-
wife services, advanced practice nurse
services, private duty nursing, pedi-
atric nurse services and respiratory
care services) in a home, school, or
other setting.

(p) Abortion only if necessary to save
the life of the mother or if the preg-
nancy is the result of rape or incest.

(q) Dental services.

(r) Inpatient substance abuse treat-
ment services and residential sub-
stance abuse treatment services.

(s) Outpatient substance abuse treat-
ment services.

(t) Case management services.

(u) Care coordination services.

(v) Physical therapy, occupational
therapy, and services for individuals
with speech, hearing and language dis-
orders.

(w) Hospice care.

(x) Any other medical, diagnostic,
screening, preventive, restorative, re-
medial, therapeutic, or rehabilitative
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services (whether in a facility, home,
school, or other setting) if recognized
by State law and only if the service
is—

(1) Prescribed by or furnished by a
physician or other licensed or reg-
istered practitioner within the scope of
practice as defined by State law;

(2) Performed under the general su-
pervision or at the direction of a physi-
cian; or

(3) Furnished by a health care facil-
ity that is operated by a State or local
government or is licensed under State
law and operating within the scope of
the license.

(y) Premiums for private health care
insurance coverage.

(z) Medical transportation.

(aa) Enabling services (such as trans-
portation, translation, and outreach
services) only if designed to increase
the accessibility of primary and pre-
ventive health care services for eligible
low-income individuals.

(bb) Any other health care services or
items specified by the Secretary and
not excluded under this subchapter.

§457.410 Health benefits coverage op-
tions.

(a) Types of health benefits coverage.
States may choose to obtain any of the
following four types of health benefits
coverage:

(1) Benchmark coverage in accord-
ance with §457.420.

(2) Benchmark-equivalent coverage
in accordance with §457.430.

(3) Existing comprehensive State-
based coverage in accordance with
§457.440.

(4) Secretary-approved coverage in
accordance with §457.450.

(b) Required coverage. Regardless of
the type of health benefits coverage,
described at paragraph (a) of this sec-
tion, that the State chooses to obtain,
the State must obtain coverage for—

(1) Well-baby and well-child care
services as defined by the State;

(2) Age-appropriate immunizations in
accordance with the recommendations
of the Advisory Committee on Immuni-
zation Practices (ACIP); and

(3) Emergency services as defined in
§457.10.
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§457.420 Benchmark health benefits
coverage.

Benchmark coverage is health bene-
fits coverage that is substantially
equal to the health benefits coverage in
one of the following benefit plans:

(a) Federal Employees Health Benefit
Plan (FEHBP). The standard Blue
Cross/Blue Shield preferred provider
option service benefit plan that is de-
scribed in, and offered to Federal em-
ployees under, 5 U.S.C. 8903(1).

(b) State employee plan. A health bene-
fits plan that is offered and generally
available to State employees in the
State.

(c) Health maintenance organization
(HMO) plan. A health insurance cov-
erage plan that is offered through an
HMO (as defined in section 2791(b)(3) of
the Public Health Service Act) and has
the largest insured commercial, non-
Medicaid enrollment in the State.

§457.430 Benchmark-equivalent health
benefits coverage.

(a) Aggregate actuarial value. Bench-
mark-equivalent coverage is health
benefits coverage that has an aggre-
gate actuarial value determined in ac-
cordance with §457.431 that is at least
actuarially equivalent to the coverage
under one of the benchmark packages
specified in §457.420.

(b) Required coverage. In addition to
the coverage required under §457.410(b),
benchmark-equivalent health benefits
coverage must include coverage for the
following categories of services:

(1) Inpatient and outpatient hospital
services.

(2) Physicians’ surgical and medical
services.

(3) Laboratory and x-ray services.

(c) Additional coverage. (1) In addition
to the categories of services in para-
graph (b) of this section, benchmark-
equivalent coverage may include cov-
erage for any additional services speci-
fied in §457.402.

(2) If the benchmark coverage pack-
age used by the State for purposes of
comparison in establishing the aggre-
gate actuarial value of the benchmark-
equivalent coverage package includes
coverage for prescription drugs, mental
health services, vision services or hear-
ing services, then the actuarial value
of the coverage for each of these cat-

§457.431

egories of service in the benchmark-
equivalent coverage package must be
at least 75 percent of the value of the
coverage for such a category or service
in the benchmark plan used for com-
parison by the State.

(3) If the benchmark coverage pack-
age does not cover one of the cat-
egories of services in paragraph (c)(2)
of this section, then the benchmark-
equivalent coverage package may, but
is not required to, include coverage for
that category of service.

§457.431 Actuarial report for bench-
mark-equivalent coverage.

(a) To obtain approval for bench-
mark-equivalent health benefits cov-
erage described under §457.430, the
State must submit to CMS an actuarial
report that contains an actuarial opin-
ion that the health benefits coverage
meets the actuarial requirements
under §457.430. The report must also
specify the benchmark coverage used
for comparison.

(b) The actuarial report must state
that it was prepared—

(1) By an individual who is a member
of the American Academy of Actuaries;

(2) Using generally accepted actu-
arial principles and methodologies of
the American Academy of Actuaries;

(3) Using a standardized set of utili-
zation and price factors;

(4) Using a standardized population
that is representative of privately in-
sured children of the age of those ex-
pected to be covered under the State
plan;

(5) Applying the same principles and
factors in comparing the value of dif-
ferent coverage (or categories of serv-
ices);

(6) Without taking into account any
differences in coverage based on the
method of delivery or means of cost
control or utilization used; and

(7) Taking into account the ability of
a State to reduce benefits by consid-
ering the increase in actuarial value of
health benefits coverage offered under
the State plan that results from the
limitations on cost sharing (with the
exception of premiums) under that cov-
erage.

(c) The actuary who prepares the
opinion must select and specify the
standardized set and population to be
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used under paragraphs (b)(3) and (b)(4)
of this section.

(d) The State must provide sufficient
detail to explain the basis of the meth-
odologies used to estimate the actu-
arial value or, if requested by CMS, to
replicate the State’s result.

§457.440 Existing comprehensive
State-based coverage.
(a) General requirements. Existing

comprehensive State-based health ben-
efits is coverage that—

(1) Includes coverage of a range of
benefits;

(2) Is administered or overseen by the
State and receives funds from the
State;

(3) Is offered in the State of New
York, Florida or Pennsylvania; and

(4) Was offered as of August 5, 1997.

(b) Modifications. A State may modify
an existing comprehensive State-based
coverage program described in para-
graph (a) of this section if—

(1) The program continues to include
a range of benefits;

(2) The State submits an actuarial re-
port demonstrating that the modifica-
tion does not reduce the actuarial
value of the coverage under the pro-
gram below the lower of either—

(i) The actuarial value of the cov-
erage under the program as of August
5, 1997; or

(ii) The actuarial value of a bench-
mark benefit package as described in
§457.430 evaluated at the time the
modification is requested.

§457.450 Secretary-approved coverage.

Secretary-approved coverage is
health benefits coverage that, in the
determination of the Secretary, pro-
vides appropriate coverage for the pop-
ulation of targeted low-income chil-
dren covered under the program. Sec-
retary-approved coverage, for which no
actuarial analysis is required, may in-
clude, but is not limited to the fol-
lowing:

(a) Coverage that is the same as the
coverage provided to children under
the Medicaid State plan.

(b) Comprehensive coverage for chil-
dren offered by the State under a Med-
icaid demonstration project approved
by the Secretary under section 1115 of
the Act.
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(c) Coverage that either includes the
full Early and Periodic Screening, Di-
agnosis, and Treatment (EPSDT) ben-
efit or that the State has extended to
the entire Medicaid population in the
State.

(d) Coverage that includes bench-
mark health benefits coverage, as spec-
ified in §457.420, plus any additional
coverage.

(e) Coverage that is the same as the
coverage provided under §457.440.

(f) Coverage, including coverage
under a group health plan purchased by
the State, that the State demonstrates
to be substantially equivalent to or
greater than coverage under a bench-
mark health benefits plan, as specified
in §457.420, through use of a benefit-by-
benefit comparison which dem-
onstrates that coverage for each ben-
efit meets or exceeds the corresponding
coverage under the benchmark health
benefits plan.

[66 FR 33823, June 25, 2001]

§457.470 Prohibited coverage.

A State is not required to provide
health benefits coverage under the plan
for an item or service for which pay-
ment is prohibited under title XXI even
if any benchmark health benefits plan
includes coverage for that item or serv-
ice.

§457.475 Limitations on
Abortions.

(a) General rule. FFP under title XXI
is not available in expenditures for an
abortion, or in expenditures for the
purchase of health benefits coverage
that includes coverage of abortion
services unless the abortion services
meet the conditions specified in para-
graph (b) of this section.

(b) Exceptions—(1) Life of mother. FFP
is available in expenditures for abor-
tion services when a physician has
found that the abortion is necessary to
save the life of the mother.

(2) Rape or incest. FFP is available in
expenditures for abortion services per-
formed to terminate a pregnancy re-
sulting from an act of rape or incest.

(c) Partial Federal funding prohibited.
(1) FFP is not available to a State for
any amount expended under the title
XXI plan to assist in the purchase, in

coverage:
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whole or in part, of health benefits cov-
erage that includes coverage of abor-
tions other than those specified in
paragraph (b) of this section.

(2) If a State wishes to have managed
care entities provide abortions in addi-
tion to those specified in paragraph (b)
of this section, those abortions must be
provided under a separate contract
using non-Federal funds. A State may
not set aside a portion of the capitated
rate paid to a managed care entity to
be paid with State-only funds, or ap-
pend riders, attachments or addenda to
existing contracts with managed care
entities to separate the additional
abortion services from the other serv-
ices covered by the contract.

(3) Nothing in this section affects the
expenditure by a State, locality, or pri-
vate person or entity of State, local, or
private funds (other than those ex-
pended under the State plan) for any
abortion services or for health benefits
coverage that includes coverage of
abortion services.

§457.480 Preexisting condition exclu-
sions and relation to other laws.

(a) Preexisting condition exclusions. (1)
Except as permitted under paragraph
(a)(2) of this section, the State may not
permit the imposition of any pre-exist-
ing condition exclusion for covered
services under the State plan.

(2) If the State obtains health bene-
fits coverage through payment or a
contract for health benefits coverage
under a group health plan or group
health insurance coverage, the State
may permit the imposition of a pre-ex-
isting condition exclusion but only to
the extent that the exclusion is per-
mitted under the applicable provisions
of part 7 of subtitle B of title I of the
Employee Retirement Income Security
Act of 1974 (ERISA) and title XXVII of
the Public Health Service Act.

(b) Relation of title XXI to other laws.
(1) ERISA. Nothing in this title affects
or modifies section 514 of ERISA with
respect to a group health plan as de-
fined by section 2791(a)(1) of the Public
Health Service Act.

(2) Health Insurance Portability and
Accountability Act (HIPAA). Health ben-
efits coverage provided under a State
plan and coverage provided as a cost-
effective alternative, as described in

§457.495

subpart J of this part, is creditable
coverage for purposes of part 7 of sub-
title B of title II of ERISA, title XXVII
of the Public Health Service Act, and
subtitle K of the Internal Revenue
Code of 1986.

(3) Mental Health Parity Act (MHPA).
Health benefits coverage under a group
health plan provided under a State
plan must comply with the require-
ments of the MHPA of 1996 regarding
parity in the application of annual and
lifetime dollar limits to mental health
benefits in accordance with 45 CFR
146.136.

(4) Newborns and Mothers Health Pro-
tection Act (NMHPA). Health benefits
coverage under a group health plan
provided under a State plan must com-
ply with the requirements of the
NMHPA of 1996 regarding requirements
for minimum hospital stays for moth-
ers and newborns in accordance with 45
CFR 146.130 and 148.170.

§457.490 Delivery and utilization con-
trol systems.

A State that elects to obtain health
benefits coverage through a separate
child health program must include in
its State plan a description of the child
health assistance provided under the
plan for targeted low-income children,
including a description of the proposed
methods of delivery and utilization
control systems. A State must—

(a) Describe the methods of delivery
of child health assistance including the
choice of financing and the methods for
assuring delivery of the insurance
products and delivery of health care
services covered by such products to
the enrollees, including any variations;
and

(b) Describe utilization control sys-
tems designed to ensure that enrollees
receiving health care services under
the State plan receive only appropriate
and medically necessary health care
consistent with the benefit package de-
scribed in the approved State plan.

§457.495 State assurance of access to
care and procedures to assure qual-
ity and appropriateness of care.

A State plan must include a descrip-
tion of the methods that a State uses
for assuring the quality and appro-
priateness of care provided under the
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plan, including how the State will as-
sure:

(a) Access to well-baby care, well-
child care, well-adolescent care and
childhood and adolescent immuniza-
tions.

(b) Access to covered services, includ-
ing emergency services as defined at
§457.10.

(c) Appropriate and timely proce-
dures to monitor and treat enrollees
with chronic, complex, or serious med-
ical conditions, including access to an
adequate number of visits to specialists
experienced in treating the specific
medical condition and access to out-of-
network providers when the network is
not adequate for the enrollee’s medical
condition.

(d) That decisions related to the prior
authorization of health services are
completed as follows:

(1) In accordance with the medical
needs of the patient, within 14 days
after receipt of a request for services. A
possible extension of up to 14 days may
be permitted if the enrollee requests
the extension or if the physician or
health plan determines that additional
information is needed; or

(2) In accordance with existing State
law regarding prior authorization of
health services.

[66 FR 2678, Jan. 11, 2001, as amended at 66
FR 33824, June 25, 2001]

Subpart E—State Plan Require-
ments: Enrollee Financial Re-
sponsibilities

SOURCE: 66 FR 2681, Jan. 11, 2001, unless
otherwise noted.

§457.500 Basis,
bility.

(a) Statutory basis. This subpart im-
plements—

(1) Section 2101(a) of the Act, which
provides that the purpose of title XXI
is to provide funds to States to enable
them to initiate and expand the provi-
sion of child health assistance to unin-
sured, low-income children in an effec-
tive and efficient manner; and

(2) Section 2103(e) of the Act, which
sets forth provisions regarding State
plan requirements and options for cost
sharing.

scope, and applica-
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(b) Scope. This subpart consists of
provisions relating to the imposition
under a separate child health program
of cost-sharing charges including en-
rollment fees, premiums, deductibles,
coinsurance, copayments, and similar
cost-sharing charges.

(c) Applicability. The requirements of
this subpart apply to separate child
health programs.

§457.505 General State plan require-
ments.

The State plan must include a de-
scription of—

(a) The amount of premiums,
deductibles, coinsurance, copayments,
and other cost sharing imposed;

(b) The methods, including the public
schedule, the State uses to inform en-
rollees, applicants, providers and the
general public of the cost-sharing
charges, the cumulative cost-sharing
maximum, and any changes to these
amounts;

(c) The disenrollment protections as
required under §457.570;

(d) In the case of coverage obtained
through premium assistance for group
health plans—

(1) The procedures the State uses to
ensure that eligible children are not
charged copayments, coinsurance,
deductibles or similar fees on well-baby
and well-child care services described
at §457.520, and that any cost sharing
complies with the requirements of this
subpart;

(2) The procedures to ensure that
American Indian and Alaska Native
children are not charged premiums, co-
payments, coinsurance, deductibles, or
similar fees in accordance with
§457.535;

(3) The procedures to ensure that eli-
gible children are not charged cost
sharing in excess of the cumulative
cost-sharing maximum specified in
§457.560.

(e) Procedures that do not primarily
rely on a refund given by the State for
overpayment on behalf of an eligible
child to ensure compliance with this
subpart.

[66 FR 2681, Jan. 11, 2001, as amended at 66
FR 33824, June 25, 2001]
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§457.510 Premiums, enrollment fees,
or similar fees: State plan require-
ments.

When a State imposes premiums, en-
rollment fees, or similar fees on enroll-
ees, the State plan must describe—

(a) The amount of the premium, en-
rollment fee or similar fee imposed on
enrollees;

(b) The time period for which the
charge is imposed;

(c) The group or groups that are sub-
ject to the premiums, enrollment fees,
or similar charges;

(d) The consequences for an enrollee
or applicant who does not pay a charge,
and the disenrollment protections
adopted by the State in accordance
with §457.570; and

(e) The methodology used to ensure
that total cost-sharing liability for a
family does not exceed the cumulative
cost-sharing maximum specified in
§457.560.

§457.515 Co-payments, coinsurance,
deductibles, or similar cost-sharing
charges: State plan requirements.

To impose copayments, coinsurance,
deductibles or similar charges on en-
rollees, the State plan must describe—

(a) The service for which the charge
is imposed;

(b) The amount of the charge;

(c) The group or groups of enrollees
that may be subject to the cost-sharing
charge;

(d) The consequences for an enrollee
who does not pay a charge, and the
disenrollment protections adopted by
the State in accordance with §457.570;

(e) The methodology used to ensure
that total cost-sharing liability for a
family does not exceed the cumulative
cost-sharing maximum specified in
§457.560; and

(f) An assurance that enrollees will
not be held liable for cost-sharing
amounts for emergency services that
are provided at a facility that does not
participate in the enrollee’s managed
care network beyond the copayment
amounts specified in the State plan for
emergency services as defined in
§457.10.

§457.525

§457.520 Cost sharing for well-baby
and well-child care services.

(a) A State may not impose copay-
ments, deductibles, coinsurance or
other cost sharing with respect to the
well-baby and well-child care services
covered under the State plan in either
the managed care delivery setting or
the fee-for-service delivery setting.

(b) For the purposes of this subpart,
at a minimum, any of the following
services covered under the State plan
will be considered well-baby and well-
child care services:

(1) All healthy newborn physician
visits, including routine screening,
whether provided on an inpatient or
outpatient basis.

(2) Routine physical examinations as
recommended and updated by the
American Academy of Pediatrics
(AAP) ‘‘Guidelines for Health Super-
vision IIT” and described in ‘‘Bright
Futures: Guidelines for Health Super-
vision of Infants, Children and Adoles-
cents.”

(3) Laboratory tests associated with
the well-baby and well-child routine
physical examinations as described in
paragraph (b)(2) of this section.

(4) Immunizations and related office
visits as recommended and updated by
the Advisory Committee on Immuniza-
tion Practices (ACIP).

(5) Routine preventive and diagnostic
dental services (such as oral examina-
tions, prophylaxis and topical fluoride
applications, sealants, and x-rays) as
described in the most recent guidelines
issued by the American Academy of Pe-
diatric Dentistry (AAPD).

§457.525 Public schedule.

(a) The State must make available to
the groups in paragraph (b) of this sec-
tion a public schedule that contains
the following information:

(1) Current cost-sharing charges.

(2) Enrollee groups subject to the
charges.

(3) Cumulative cost-sharing maxi-
mums.

(4) Mechanisms for making payments
for required charges.

(6) The consequences for an applicant
or an enrollee who does not pay a
charge, including the disenrollment
protections required by §457.570.
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(b) The State must make the public
schedule available to the following
groups:

(1) Enrollees, at the time of enroll-
ment and reenrollment after a redeter-
mination of eligibility, and when cost-
sharing charges and cumulative cost-
sharing maximums are revised.

(2) Applicants, at the time of applica-
tion.

(3) All participating providers.

(4) The general public.

§457.530 General cost-sharing protec-
tion for lower income children.

The State may vary premiums,
deductibles, coinsurance, copayments
or any other cost sharing based on fam-
ily income only in a manner that does
not favor children from families with
higher income over children from fami-
lies with lower income.

§457.535 Cost-sharing protection to
ensure enrollment of American In-
dians and Alaska Natives.

States may not impose premiums,
deductibles, coinsurance, copayments
or any other cost-sharing charges on
children who are American Indians or
Alaska Natives, as defined in §457.10.

§457.540 Cost-sharing charges for chil-
dren in families with incomes at or
below 150 percent of the FPL.

The State may impose premiums, en-
rollment fees, deductibles, copayments,
coinsurance, cost sharing and other
similar charges for children whose fam-
ily income is at or below 150 percent of
the FPL as long as—

(a) Aggregate monthly enrollment
fees, premiums, or similar charges im-
posed on a family are less than or equal
to the maximum amounts permitted
under §447.52 of this chapter for a Med-
icaid eligible family of the same size
and income;

(b) Any copayments, coinsurance,
deductibles or similar charges for chil-
dren whose family income is at or
below 100 percent of the FPL are equal
to or less than the amounts permitted
under §447.54 of this chapter;

(c) For children whose family income
is from 101 percent to 150 percent of the
FPL, any copayments, coinsurance,
deductibles or similar charges are
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equal to or less than the maximum
amounts permitted under §457.555;

(d) The State does not impose more
than one type of cost-sharing charge
(deductible, copayment, or coinsur-
ance) on a service;

(e) The State only imposes one co-
payment based on the total cost of
services furnished during one office
visit; and

(f) Aggregate annual cost sharing of
all types, with respect to all targeted
low-income children in a family, does
not exceed the maximum permitted
under §457.560(a).

[66 FR 2681, Jan. 11, 2001, as amended at 66
FR 33824, June 25, 2001]

§457.555 Maximum allowable cost-
sharing charges on targeted low-in-
come children in families with in-
come from 101 to 150 percent of the
FPL.

(a) Non-institutional services. For tar-
geted low-income children whose fam-
ily income is from 101 to 150 percent of
the FPL, the State plan must provide
that for non-institutional services, in-
cluding emergency services—

(1) Any copayment or similar charge
the State imposes under a fee-for-serv-
ice delivery system does not exceed the
following amounts:

Maximum

Total cost of services provided during a visit chaanrqs):antzl e
to enrollee
$15.00 or less $1.00
$15.01 to $40 2.00
$40.01 to $80 3.00
$80.01 or more 5.00

(2) Any copayment that the State im-
poses for services provided by a man-
aged care organization may not exceed
$5.00 per visit;

(3) Any coinsurance rate the State
imposes may not exceed 5 percent of
the payment the State directly or
through contract makes for the serv-
ice; and

(4) Any deductible the State imposes
may not exceed $3.00 per month, per
family for each period of eligibility.

(b) Institutional services. For targeted
low-income children whose family in-
come is from 101 to 150 percent of the
FPL, the maximum deductible, coin-
surance or copayment charge for each
institutional admission may not exceed
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50 percent of the payment the State
would make under the Medicaid fee-
for-service system for the first day of
care in the institution.

(c) Institutional emergency services.
Any copayment that the State imposes
on emergency services provided by an
institution may not exceed $5.00.

(d) Nonemergency use of the emergency
room. For targeted low-income children
whose family income is from 101 to 150
percent of the FPL, the State may
charge up to twice the charge for non-
institutional services, up to a max-
imum amount of $10.00, for services fur-
nished in a hospital emergency room if
those services are not emergency serv-
ices as defined in §457.10.

(e) Standard copayment amount. For
targeted low-income children whose
family income is from 101 to 150 per-
cent of the FPL, a standard copayment
amount for any service may be deter-
mined by applying the maximum co-
payment amounts specified in para-
graphs (a), (b), and (c) of this section to
the State’s average or typical payment
for that service.

EFFECTIVE DATE NOTE: At 73 FR 71854, Nov.
25, 2008, §457.555 was amended by revising (a)
introductory text, and (1), (2), (4), (¢) and (d),
effective March 27, 2009. At 74 FR 4888, March
27, 2009, the effective date was delayed until
Dec. 31, 2009. For the convenience of the user,
the revised text is set forth as follows:

§457.555 Maximum allowable cost sharing
charges on targeted low-income children
in families with income from 101 to 150
percent of the FPL.

(a) Non-institutional services. For targeted
low-income children whose family income is
from 101 to 150 percent of the FPL, the State
plan must provide that for non-institutional
services, including emergency services, the
following requirements must be met:

(1)(i) For Federal FY 2009, any co-payment
or similar charge the State imposes under a
fee-for-service delivery system may not ex-
ceed the following amounts:

Maximum

Total cost amount
$15 or less .. . $1.15
$15.01 to $40 . 2.30
$40.01 to $80 . 3.40
$80.01 or more . 5.70

(ii) Thereafter, any copayments may not
exceed these amounts as updated each Octo-
ber 1 by the percentage increase in the med-
ical care component of the CPI-U for the pe-
riod of September to September ending in
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the preceding calendar year and then round-
ed to the next higher 5-cent increment.

(2) For Federal FY 2009, any co-payment
that the State imposes for services provided
by a managed care organization may not ex-
ceed $5.70 per visit. Thereafter, any copay-
ment may not exceed this amount as up-
dated each October 1 by the percentage in-
crease in the medical care component of the
CPI-U for the period of September to Sep-
tember ending in the preceding calendar
year and then rounded to the next higher 5-
cent increment.

* * * * *

(4) For Federal FY 2009, any deductible the
State imposes may not exceed $3.40 per
month, per family for each period of eligi-
bility. Thereafter, any deductible may not
exceed this amount as updated each October
1 by the percentage increase in the medical
care component of the CPI-U for the period
of September to September ending in the
preceding calendar year and then rounded to
the next higher 5-cent increment.

* * * * *

(c) Institutional emergency services. For Fed-
eral FY 2009, any copayment that the State
imposes on emergency services provided by
an institution may not exceed $5.70. There-
after, any copayment may not exceed this
amount as updated each October 1 by the
percentage increase in the medical care com-
ponent of the CPI-U for the period of Sep-
tember to September ending in the preceding
calendar year and then rounded to the next
higher 5-cent increment.

(d) Non-emergency use of the emergency room.
For Federal FY 2009, for targeted low-income
children whose family income is from 101 to
150 percent of the FPL, the State may charge
up to twice the charge for non-institutional
services, up to a maximum amount of $11.35
for services furnished in a hospital emer-
gency room if those services are not emer-
gency services as defined in §457.10. There-
after, any charge may not exceed this
amount as updated each October 1 by the
percentage increase in the medical care com-
ponent of the CPI-U for the period of Sep-
tember to September ending in the preceding
calendar year and then rounded to the next
higher 5-cent increment.

* * * * *

§457.560 Cumulative
maximum.

cost-sharing

(a) A State may not impose pre-
miums, enrollment fees, copayments,
coinsurance, deductibles, or similar
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cost-sharing charges that, in the aggre-
gate, exceed 5 percent of a family’s
total income for the length of a child’s
eligibility period in the State.

(b) The State must inform the enroll-
ee’s family in writing and orally if ap-
propriate of their individual cumu-
lative cost-sharing maximum amount
at the time of enrollment and reenroll-
ment.

[66 FR 2681, Jan. 11, 2001, as amended at 66
FR 33824, June 25, 2001]

§457.570 Disenrollment protections.

(a) The State must give enrollees rea-
sonable notice of and an opportunity to
pay past due premiums, copayments,
coinsurance, deductibles or similar fees
prior to disenrollment.

(b) The disenrollment process must
afford the enrollee an opportunity to
show that the enrollee’s family income
has declined prior to disenrollment for
non payment of cost-sharing charges,
and in the event that such a showing
indicates that the enrollee may have
become eligible for Medicaid or for a
lower level of cost sharing, the State
must facilitate enrolling the child in
Medicaid or adjust the child’s cost-
sharing category as appropriate.

(c) The State must provide the en-
rollee with an opportunity for an im-
partial review to address disenrollment
from the program in accordance with
§457.1130(a)(3).

Subpart F—Payments to States

§457.600 Purpose and basis of this
subpart.

This subpart interprets and imple-
ments—

(a) Section 2104 of the Act which
specifies the total allotment amount
available for allotment to each State
for child health assistance for fiscal
years 1998 through 2007, the formula for
determining each State allotment for a
fiscal year, including the Common-
wealth and Territories, and the
amounts of payments for expenditures
that are applied to reduce the State al-
lotments.

(b) Section 2105 of the Act which
specifies the provisions for making
payment to States, the limitations and
conditions on such payments, and the
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calculation of the enhanced Federal
medical assistance percentage.

§457.602 Applicability.

The provisions of this subpart apply
to the 50 States and the District of Co-
lumbia, and the Commonwealths and
Territories.

§457.606 Conditions for State allot-
ments and Federal payments for a
fiscal year.

(a) Basic conditions. In order to re-
ceive a State allotment for a fiscal
year, a State must have a State child
health plan submitted in accordance
with section 2106 of the Act, and

(1) For fiscal years 1998 and 1999, the
State child health plan must be ap-
proved before October 1, 1999;

(2) For fiscal years after 1999, the
State child health plan must be ap-
proved by the end of the fiscal year;

(3) An allotment for a fiscal year is
not available to a State prior to the be-
ginning of the fiscal year; and

(4) Federal payments out of an allot-
ment are based on State expenditures
which are allowable under the approved
State child health plan.

(b) Federal payments for States’
Children’s Health Insurance Program
(SCHIP) expenditures under an ap-
proved State child health plan are—

(1) Limited to the amount of avail-
able funds remaining in State allot-
ments calculated in accordance with
the allotment process and formula
specified in §§457.608 and 457.610, and
payment process in §§457.614 and
457.616.

(2) Available based on a percentage of
State SCHIP expenditures, at a rate
equal to the enhanced Federal medical
assistance percentage (FMAP) for each
fiscal year, calculated in accordance
with §457.622.

(3) Available through the grants
process specified in §457.630.

§457.608 Process and calculation of
State allotments for a fiscal year.

(a) General—(1) State allotments for a
fiscal year are determined by CMS for
each State and the District of Colum-
bia with an approved State child health
plan, as described in paragraph (e) of
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this section, and for each Common-
wealth and Territory, as described in
paragraph (f) of this section.

(2) In order to determine each State
allotment, CMS determines the na-
tional total allotment amount for each
fiscal year available to the 50 States
and the District of Columbia, as de-
scribed in paragraph (c) of this section,
and the total allotment amount avail-
able for each fiscal year for allotment
to the Commonwealths and Territories,
as described in paragraph (d) of this
section.

(3) The amount of allotments redis-
tributed under section 2104(f) of the Act
will not be applied or taken into ac-
count in determining the amounts of a
fiscal year allotment for a State and
the District of Columbia under this
section.

(b) Definition of Proportion. As used in
this section, proportion means the
amount of the allotment for a State or
the District of Columbia for a fiscal
year, divided by the national total al-
lotment amount available for allot-
ment to all States and the District of
Columbia, as specified in paragraph (c)
of this section, for that fiscal year.

(c) National total allotment amount for
the 50 States and the District of Columbia.
(1) The national total allotment
amount available for allotment to the
50 States and the District of Columbia
is determined by subtracting the fol-
lowing amounts in the following order
from the total appropriation specified
in section 2104(a) of the Act for the fis-
cal year—

(i) The total allotment amount avail-
able for allotment for each fiscal year
to the Commonwealths and Territories,
as determined in paragraph (d)(1) of
this section;

(ii) The total amount of the grant for
the fiscal year for children with Type I
Diabetes under Section 4921 of Public
Law 105-33. This is $30,000,000 for each
of the fiscal years 1998 through 2002;
and

(iii) The total amount of the grant
for the fiscal year for diabetes pro-
grams for Indians under Section 4922 of
Public Law 105-33. This is $30,000,000 for
each of the fiscal years 1998 through
2002.

(2) The following formula illustrates
the calculation of the national total al-
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lotment amount available for allot-
ment to the 50 States and the District
of Columbia for a fiscal year:

Ara = S2104) — T2104(c) — Dao21 — Do

Aran = National total allotment amount
available for allotment to the 50 States
and the District of Columbia for the fiscal
year.

S>104y = Total appropriation for the fiscal
yvear indicated in Section 2104(a) of the
Act.

Thi04) = Total allotment amount for a fiscal
year available for allotment to the Com-
monwealths and Territories; as determined
under paragraph (d)(1) of this section.

D4o; = Amount of total grant for children
with Type I Diabetes under Section 4921 of
Public Law 105-33. This is $30,000,000 for
each of the fiscal years 1998 through 2002.

(d) Total allotment amount available to
the Commonwealths and Territories—(1)
General. The total allotment amount
available to all the Commonwealths
and Territories for a fiscal year is
equal to .25 percent of the total appro-
priation for the fiscal year indicated in
section 2104(a) of the Act, plus the ad-
ditional amount for the fiscal year
specified in paragraph (d)(2) of this sec-
tion.

(2) Additional amounts for allotment to
the Commonwealths and Territories. The
following amounts are available for al-
lotment to the Commonwealths and
Territories for the indicated fiscal
years in addition to the amount speci-
fied in paragraph (d)(1) of this section:
For FY 1999, $32 million; for each of FY
2000 and FY 2001, $34.2 million; for each
fiscal year FY 2002 through 2004, $25.2
million; for each fiscal year FY 2005
and FY 2006, $32.4 million; and for FY
2007, $40 million. The additional
amount for allotment for FY 1999 for
the Commonwealths and Territories
was provided under Public Law 105-277.
The additional amounts for allotment
for FY 2000 through FY 2007 were pro-
vided for the Commonwealths and Ter-
ritories under section 702 of Public Law
106-113.

(e) Determination of State allotments
for a fiscal year—(1) General. The allot-
ment for a State and the District of Co-
lumbia for a fiscal year is the product
of:

(i) The proportion for the State or
the District of Columbia for the fiscal
year, as defined in paragraph (b) of this
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section, and determined after applica-
tion of the provisions of paragraphs
(e)(2) and (3), related to the preadjusted
proportion, and the floors, ceilings, and
reconciliation process, respectively;
and

(ii)(A) The national total allotment
amount available for allotment for the
fiscal year, as specified in paragraph
(c) of this section. The State and the
District of Columbia’s allotment for a
fiscal year is determined in accordance
with the following general formula:

SA; = Pi xAta

SA; = Allotment for a State or District of Co-
lumbia for a fiscal year.

P; = Proportion for a State or District of Co-
lumbia for a fiscal year.

Ara = Total amount available for allotment
to the 50 States and the District of Colum-
bia for the fiscal year.

(B) There are two steps for deter-
mining the proportion for a State and
the District of Columbia. The first step
determines the preadjusted propor-
tions, and is described under paragraph
(e)(2) of this section. The first step ap-
plies in determining the proportion for
all fiscal years. The second step applies
floors and ceilings and, if necessary,
applies a reconciliation to the
preadjusted proportion. The second
step is described in paragraph (e)(3) of
this section. The second step applies in
determining the proportion only for FY
2000 and subsequent fiscal years. For
FY 1998 and FY 1999, the preadjusted
proportion is the State or District of
Columbia’s proportion for the fiscal
year.

(2) Determination of the Preadjusted
Proportions for a Fiscal Year. (i)The
methodology for determining the State
preadjusted proportion, referring to the
determination of the proportion before
the application of floors and ceilings
and reconciliation for a fiscal year is in
accordance with the following formula:

PP; = (C; x SCF,)/ X(C; xx SCF))

PP; = Preadjusted proportion for a State or
District of Columbia for a fiscal year.

Ci = Number of children in a State (section
2104(b)(1)(A)(T) of the Act) for a fiscal year.
This number is based on the number of
low-income children for a State for a fiscal
year and the number of low-income chil-
dren for a State for a fiscal year with no
health insurance coverage for the fiscal
year determined on the basis of the arith-
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metic average of the number of such chil-
dren as reported and defined in the 3 most
recent March supplements to the Current
Population Survey (CPS) of the Bureau of
the Census, and for FY 2000 and subsequent
fiscal years, officially available before the
beginning of the calendar year in which
the fiscal year begins. For FY 1998 and FY
1999, the availability of the CPS data ob-
tained from the Bureau of the Census is as
specified in paragraphs (e)(4) and (5b) of this
section, respectively. (section 2104(b)(2)(B)
of the Act).

(ii) For each of the fiscal years 1998
and 1999, the number of children is
equal to the number of low-income
children in the State for the fiscal year
with no health insurance coverage. For
fiscal year 2000, the number of children
is equal to the sum of 75 percent of the
number of low-income children in the
State for the fiscal year with no health
insurance coverage and 25 percent of
the number of low-income children in
the State for the fiscal year. For fiscal
yvears 2001 and thereafter, the number
of children is equal to the sum of 50
percent of the number of low-income
children in the State for the fiscal year
with no health insurance coverage and
50 percent of the number of low-income
children in the State for the fiscal
year. (section 2104(b)(2)(A) of the Act).

SCF; = State cost factor for a State (sec-
tion 2104(b)(1)(A)(ii) of the Act). For a
fiscal year, this is equal to: .15 + .85
x (Wi/Wy) (section 2104(b)(3)(A) of the
Act).

W; = The annual average wages per employee
for a State for such year (section
2104(b)(3)(A)(i)(I) of the Act).

Wn = The annual average wages per em-
ployee for the 50 States and the District of
Columbia (section 2104(b)(3)(A)(ii)(II) of the
Act). The annual average wages per em-
ployee for a State or for all States and the
District of Columbia for a fiscal year is
equal to the average of such wages for em-
ployees in the health services industry
(SIC 80), as reported by the Bureau of
Labor Statistics of the Department of
Labor for each of the most recent 3 years,
and for FY 2000 and subsequent fiscal
years, finally available before the begin-
ning of the calendar year in which the fis-
cal year begins. For FY 1998 and FY 1999,
the availability of the wage data obtained
from the Bureau of Labor Statistics is as
specified in paragraphs (e)(4) and (5), re-
spectively. (section 2104(b)(3)(B) of the
Act).
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2(C; x SCF;) = The sum of the products of (C;
x SCF;) for each State (section 2104(b)(1)(B)
of the Act).

Ara = Total amount available for allotment
to the 50 States and the District of Colum-
bia for the fiscal year as determined under
paragraph (c) of this section.

(3) Application of floors and ceilings
and reconciliation in determining propor-
tion. (1) Floors and ceilings in propor-
tions. The preadjusted State propor-
tions for a fiscal year are subject to the
application of floors and ceilings in
paragraphs (e)(3)(i)(A) and (B) of this
section.

(A) The proportion floors, or min-
imum proportions, that apply in deter-
mining a State’s proportion for the fis-
cal year are:

(1) $2,000,000 divided by the total of
the amount available nationally;

(2) 90 percent of the State’s propor-
tion for the previous fiscal year; and

(3) 70 percent of the State’s propor-
tion for F'Y 1999.

(B) The proportion ceiling, or max-
imum proportion, for a fiscal year that
applies in determining the State’s fis-
cal year proportion is 145 percent of the
State’s proportion for FY 1999.

(i1) Reconciliation of State proportions.
If, after the application of the floors
and ceilings in paragraph (e)(3)(i), the
sum of the States’ proportions is not
equal to one, the Secretary will rec-
oncile the States’ proportions by ap-
plying either paragraph (e)(3)(i)(A) or
(B) of this paragraph, as appropriate,
such that the sum of the proportions
after reconciliation equals one. If, after
the application of the floors and ceil-
ings in paragraph (e)(3)(i), the sum of
the States’ proportions is equal to one,
no reconciliation is necessary, and the
States’ proportions will be the same as
the preadjusted proportions determined
under paragraph (e)(2) of this section.

(A) If, after the application of the
floors and ceilings under paragraphs
(e)(3)(1)(A) and (B) of this section, the
sum of the States’ proportions is great-
er than one, the Secretary will estab-
lish a maximum percentage increase in
States’ proportions, such that when ap-
plied to the States’ proportions, the
sum of the proportions is exactly equal
to one.

(B) If, after the application of the
floors and ceilings under paragraphs
(e)(3)(1)(A) and (B), the sum of the pro-
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portions is less than one, the Secretary
will increase States’ proportions (as
computed before the application of the
floors under paragraph (e)(3)(i)(A)) in a
pro rata manner (but not to exceed the
145 percent ceiling computed under
paragraph (e)(3)(i)(B)), such that when
applied to the States’ proportions, the
sum of the proportions is exactly equal
to one.

(4) Data used for calculating the FY
1998 SCHIP allotments. The FY 1998
SCHIP allotments were calculated in
accordance with the methodology de-
scribed in paragraphs (e)(1) and (2) of
this section, using the most recent offi-
cial and final data that were available
from the Bureau of the Census and the
Bureau of Labor Statistics, respec-
tively, prior to the September 1 before
the beginning of FY 1998 (that is,
through August 31, 1997). In particular,
through August 31, 1997, the only offi-
cial data available on the numbers of
children were data from the 3 March
CPSs conducted in March 1994, 1995,
and 1996 that reflected data for the 3
calendar years 1993, 1994, and 1995.

(5) Data used for calculating the FY
1999 SCHIP allotments. In accordance
with section 101(f) of Public Law 105—
277, the FY 1999 allotments were cal-
culated in accordance with the method-
ology described in paragraph (e)(2) of
this section, using the same data as
were used in calculating the FY 1998
SCHIP allotments.

(f) Methodology for determining the
Commonwealth and Territory allotments
for a fiscal year. The total amount
available for the Commonwealths and
Territories for each fiscal year, as de-
termined under paragraph (d) of this
section, is allotted to each Territory
and Commonwealth below which has an
approved State child health plan.
These allotments are in the proportion
that the following percentages for each
Commonwealth Territory bear to the
sum of such percentages, as specified in
section 2104(c)(2) of the Act:

Puerto Rico—91.6%

Guam—3.5%

Virgin Islands—2.6%

American Samoa—1.2%
Northern Mariana Islands—1.1%

(g) Reserved State allotments for a fiscal
year. (1) For FY 2000 and subsequent

451



§457.610

fiscal years, CMS determines and pub-
lishes the State reserved allotments for
a fiscal year for each State, the Dis-
trict of Columbia, and Commonwealths
and Territories in the FEDERAL REG-
ISTER based on the most recent official
and final data available before the be-
ginning of the calendar year in which
the fiscal year begins for the number of
children and the State cost factor.

(2) For FY 1998 and FY 1999, CMS de-
termined and published the State re-
served allotments using the available
data described in paragraphs (e)(4) and
(e)(d) of this section, respectively, on
the basis of the statutory allotment
formula as it existed prior to the en-
actment of Public Law 106-113.

(3) If all States, the District of Co-
lumbia, and the Commonwealths and
Territories have approved State child
health plans in place prior to the be-
ginning of the fiscal year, as appro-
priate, CMS may publish the allot-
ments as final in the FEDERAL REG-
ISTER, without the need for publication
as reserved allotments.

(h) Final allotments. (1) Final State al-
lotments for FY 1998 and FY 1999 for
each State, the District of Columbia,
and the Commonwealths and Terri-
tories are determined by CMS based
only on those States, the District of
Columbia, and the Commonwealths and
Territories that have approved State
child health plans by the end of fiscal
year 1999, in accordance with the for-
mula and methodology specified in
paragraphs (a) through (g) of this sec-
tion.

(2) Final State allotments for a fiscal
year after FY 1999 for each State, the
District of Columbia, and the Common-
wealths and Territories are determined
by CMS based only on those States, the
District of Columbia, and the Common-
wealths and Territories that have ap-
proved State child health plans by the
end of the fiscal year, in accordance
with the formula and methodology
specified in paragraphs (a) through (g)
of this section.

(3) CMS determines and publishes the
States’ final fiscal year allotments in
the FEDERAL REGISTER based on the
same data, with respect to the number
of children and State cost factor, as
were used in determining the reserved
allotments for the fiscal year.
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§457.610 Period of availability for
State allotments for a fiscal year.

The amount of a final allotment for a
fiscal year, as determined under
§457.608(h) and reduced to reflect cer-
tain Medicaid expenditures in accord-
ance with §457.616, remains available
until expended for Federal payments
based on expenditures claimed during a
3-year period of availability, beginning
with the fiscal year of the final allot-
ment and ending with the end of the
second fiscal year following the fiscal
year.

§457.614 General payment process.

(a) A State may make claims for
Federal payment based on expenditures
incurred by the State prior to or dur-
ing the period of availability related to
that fiscal year.

(b) In order to receive Federal finan-
cial participation (FFP) for a State’s
claims for payment for the State’s ex-
penditures, a State must—

(1) Submit budget estimates of quar-
terly funding requirements for Med-
icaid and the State Children’s Health
Insurance Programs; and

(2) Submit an expenditure report.

(c) Based on the State’s quarterly
budget estimates, CMS—

(1) Issues an advance grant to a State
as described in §457.630;

(2) Tracks and applies Federal pay-
ments claimed quarterly by each State,
the District of Columbia, and each
Commonwealth and Territory to en-
sure that payments do not exceed the
applicable allotments for the fiscal
year; and

(3) Track and apply relevant State,
District of Columbia, Commonwealth
and Territory expenditures reported
each quarter against the 10 percent
limit on expenditures other than child
health assistance for standard benefit
package, on a fiscal year basis as speci-
fied in §457.618.

§457.616 Application and tracking of
payments against the fiscal year al-
lotments.

(a) Categories of payments applied to
reduce the State allotments. In accord-
ance with the principles described in
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paragraph (c) of this section, the fol-
lowing categories of payments are ap-
plied to reduce the State allotments
for a fiscal year:

(1) Payments made to the State for
expenditures claimed during the fiscal
year under its title XIX Medicaid pro-
gram, to the extent the payments were
made on the basis of the enhanced
FMAP described in sections 1905(b) and
2105(b) of the Act for expenditures at-
tributable to children described in sec-
tion 1905(u)(2) of the Act.

(2) Payments made to the State for
expenditures claimed during the fiscal
year under its title XIX Medicaid pro-
gram, to the extent the payments were
made on the basis of the enhanced
FMAP described in sections 1905(b) and
2105(b) of the Act for expenditures at-
tributable to children described in sec-
tion 1905(u)(3) of the Act.

(3) Payments made to a State under
section 1903(a) of the Act for expendi-
tures claimed by the State during a fis-
cal year that are attributable to the
provision of medical assistance to a
child during a presumptive eligibility
period under section 1920A of the Act.

(4) Payments made to a State under
its title XXI State Children’s Health
Insurance Program with respect to sec-
tion 2105(a) of the Act for expenditures
claimed by the State during a fiscal
year.

(b) Application of principles. CMS ap-
plies the principles in paragraph (c) of
this section to—

(1) Coordinate the application of the
payments made to a State for the
State’s expenditures claimed under the
Medicaid and State Children’s Health
Insurance programs against the State
allotment for a fiscal year;

(2) Determine the order of these pay-
ments in that application; and

(3) Determine the application of pay-
ments against multiple State Child
Health Insurance Program fiscal year
allotments.

(c) Principles for applying Federal pay-
ments against the allotment. CMS—

(1) Applies the payments attributable
to Medicaid expenditures specified in
paragraphs (a)(1) through (a)(3) of this
section, against the State child health
plan allotment for a fiscal year before
State child health plan expenditures
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specified in paragraph (a)(4) of this sec-
tion are applied.

(2) Applies the payments attributable
to Medicaid and State child health
plan expenditures specified in para-
graph (a) of this section against the ap-
plicable allotments for a fiscal year
based on the quarter in which the ex-
penditures are claimed by the State.

(3) Applies payments against the
State allotments for a fiscal year in a
manner that is consistent for all
States.

(4) Applies payments attributable to
Medicaid expenditures specified in
paragraphs (a)(1) through (a)(3) of this
section, in an order that maximizes
Federal reimbursement for States. Ex-
penditures for which the enhanced
FMAP is available are applied before
expenditures for which the regular
FMAP is available.

(5) Applies payments for expenditures
against State Child Health Insurance
Program fiscal year allotments in the
least administratively burdensome,
and most effective and efficient man-
ner; payments are applied on a quar-
terly basis as they are claimed by the
State, and are applied to reduce the
earliest fiscal year State allotments
before the payments are applied to re-
duce later fiscal year allotments.

(6) Subject to paragraphs (¢)(6)(i) and
(ii) of this section, applies payments
for expenditures for a fiscal year’s al-
lotment against a subsequent fiscal
year’s allotment; however, the subse-
quent fiscal year’s allotment must be
available at the time of application.
For example, if the allotment for fiscal
year 1998 has been fully expended, pay-
ments for expenditures claimed in fis-
cal year 1998 are carried over for appli-
cation against the fiscal year 1999 al-
lotment when it becomes available.

(i) In accordance with §457.618, the
amount of non-primary expenditures
that are within the 10 percent limit for
the fiscal year for which they are
claimed may be applied against a fiscal
yvear allotment or allotments available
in a subsequent fiscal year.

(ii) In accordance with §457.618, the
amounts of non-primary expenditures
that exceed the 10 percent limit for the
fiscal year for which they are claimed
may not be applied against a fiscal
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year allotment or allotments available
in a subsequent fiscal year.

(7) Carries over unexpended amounts
of a State’s allotment for a fiscal year
for use in subsequent fiscal years
through the end of the 3-year period of
availability. For example, if the
amounts of the fiscal year 1998 allot-
ment are not fully expended by the end
of fiscal year 1998, these amounts are
carried over to fiscal year 1999 and are
available to provide FFP for expendi-
tures claimed by the State for that fis-
cal year.

(d) Amount of Federal payment for ex-
penditures claimed. The amount of the
Federal payment for expenditures
claimed by a State, District of Colum-
bia, or the Commonwealths and Terri-
tories is determined by the enhanced
FMAP applicable to the fiscal year in
which the State paid the expenditure.
For example, Federal payment for an
expenditure paid by a State in fiscal
yvear 1998 that was carried over to fiscal
year 1999 (in accordance with para-
graph (c)(6) of this section), because
the State exceeded its fiscal year 1998
allotment, is available at the fiscal
year 1998 enhanced FMAP rate.

§457.618 Ten percent limit on certain
State Children’s Health Insurance
Program expenditures.

(a) Ezxpenditures. (1) Primary expendi-
tures are expenditures under a State
plan for child health assistance to tar-
geted low-income children in the form
of a standard benefit package, and
Medicaid expenditures claimed during
the fiscal year to the extent Federal
payments made for these expenditures
on the basis of the enhanced FMAP de-
scribed in sections 1905(b) and 2105(b) of
the Act that are used to calculate the
10 percent limit.

(2) Non-primary expenditures are other
expenditures under a State plan. Sub-
ject to the 10 percent limit described in
paragraph (c) of this section, a State
may receive Federal funds at the en-
hanced FMAP for 4 categories of non-
primary expenditures:

(i) Administrative expenditures;

(ii) Outreach;

(iii) Health initiatives; and

(iv) Certain other child health assist-
ance.
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(b) Federal payment. Federal payment
will not be available based on a State’s
non-primary expenditures for a fiscal
year which exceed the 10 percent limit
of the total of expenditures under the
plan, as specified in paragraph (c) of
this section.

(c) 10 Percent Limit. The 10 percent
limit is—

(1) Applied on an annual fiscal year
basis;

(2) Calculated based on the total
computable expenditures claimed by
the State on quarterly expenditure re-
ports submitted for a fiscal year. Ex-
penditures claimed on a quarterly re-
port for a different fiscal year may not
be used in the calculation; and

(3) Calculated using the following
formula:

L10% = (A1+ U2+ U3)/9;

L10% = 10 Percent Limit for a fiscal year

Al = Total computable amount of expendi-
tures for the fiscal year under section
2105(a)(1) of the Act for which Federal pay-
ments are available at the enhanced FMAP
described in Section 2105(b) of the Act;

U2 = Total computable expenditures for med-
ical assistance for which Federal payments
are made during the fiscal year based on
the enhanced FMAP described in sections
1905(b) and 2105(b) of the Act for individ-
uals described in section 1905(u)(2) of the
Act; and

U3 = Total computable expenditures for med-
ical assistance for which Federal payments
are made during the fiscal year based on
the enhanced FMAP described in sections
1905(b) and 2105(b) of the Act for individ-
uals described in section 1905(u)(3) of the
Act.

(d) The expenditures under section
2105(a)(2) of the Act that are subject to
the 10 percent limit are applied—

(1) On an annual fiscal year basis;
and

(2) Against the 10 percent limit in the
fiscal year for which the State sub-
mitted a quarterly expenditure report
including the expenditures. Expendi-
tures claimed on a quarterly report for
one fiscal year may not be applied
against the 10 percent limit for any
other fiscal year.

(e)(1) The 10 percent limit for a fiscal
year, as calculated under paragraph
(c)(3) of this section, may be no greater
than 10 percent of the total computable
amount (determined under paragraph
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(e)(2) of this section) of the State allot-
ment or allotments available in that
fiscal year. Therefore, the 10 percent
limit is the lower of the amount cal-
culated under paragraph (c)(3) of this
section, and 10 percent of the total
computable amount of the State allot-
ment available in that fiscal year.

(2) As used in paragraph (e)(1) of this
section, the total computable amount
of a State’s allotment for a fiscal year
is determined by dividing the State’s
allotment for the fiscal year by the
State’s enhanced FMAP for the year.
For example, if a State allotment for a
fiscal year is $656 million and the en-
hanced FMAP rate for the fiscal year is
66 percent, the total computable
amount of the allotment for the fiscal
year is $100 million ($65 million/.65). In
this example, the 10 percent limit may
be no greater than a total computable
amount of $10 million (10 percent of
$100 million).

§457.622 Rate of FFP for State expend-
itures.

(a) Basis. Sections 1905(b), 2105(a) and
2105(b) of the Act provides for pay-
ments to States from the States’ allot-
ments for a fiscal year, as determined
under §457.608, for part of the cost of
expenditures for services and adminis-
tration made under an approved State
child health assistance plan. The rate
of payment is generally the enhanced
Federal medical assistance percentage
described below.

(b) Enhanced Federal medical assist-
ance percentage (Enhanced FMAP)—
Computations. The enhanced FMAP is
the lower of the following:

(1) 70 percent of the regular FMAP
determined under section 1905(b) of the
Act, plus 30 percentage points; or

(2) 85 percent.

(c) Conditions for availability of en-
hanced FMAP based on a State’s expendi-
tures—The enhanced FMAP is available
for payments based on a State’s ex-
penditures claimed under the State’s
title XXI program from the State’s fis-
cal year allotment only under the fol-
lowing conditions:

(1) The State has an approved title
XXI State child health plan;

(2) The expenditures are allowable
under the State’s approved title XXI
State child health plan;
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(3) State allotment amounts are
available in the fiscal year, that is, the
State’s allotment or allotments (as re-
duced in accordance with §457.616) re-
main available for a fiscal year and
have not been fully expended.

(4) Expenditures claimed against the
10 percent limit are within the State’s
10 percent limit for the fiscal year.

(6) For States that elect to extend
eligibility to unborn children under the
approved Child Health Plan, the State
does not adopt eligibility standards
and methodologies for purposes of de-
termining a child’s eligibility under
the Medicaid State plan that were
more restrictive than those applied
under policies of the State plan in ef-
fect on June 1, 1997. This limitation ap-
plies also to more restrictive standards
and methodologies for determining eli-
gibility for services for a child based on
the eligibility of a pregnant woman.

(d) Categories of expenditures for which
enhanced FMAP are available. Except as
otherwise provided below, the enhanced
FMAP is available with respect to the
following States’ expenditures:

(1) Child health assistance under the
plan for targeted low-income children
in the form of providing health benefits
coverage that meets the requirements
of section 2103 of the Act; and

(2) Subject to the 10 percent limit
provisions under §457.618(a)(2), the fol-
lowing expenditures:

(i) Payment for other child health as-
sistance for targeted low-income chil-
dren;

(ii) Expenditures for health services
initiatives under the State child health
assistance plan for improving the
health of children (including targeted
low-income children);

(iii) Expenditures for outreach activi-
ties; and

(iv) Other reasonable costs incurred
by the State to administer the State
child health assistance plan.

(e) SCHIP administrative expenditures
and SCHIP related title XIX administra-
tive expenditures—(1) General rule. Al-
lowable title XXI administrative ex-
penditures should support the oper-
ation of the State child health assist-
ance plan. In general, FFP for adminis-
tration under title XXI is not available
for costs of activities related to the op-
eration of other programs.
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(2) Exception. FFP is available under
title XXI, at the enhanced FFP rate,
for Medicaid administrative expendi-
tures attributable to the provision of
medical assistance to children de-
scribed in sections 1905(u)(2) and
1905(u)(3), and during the presumptive
eligibility period described in section
1920A of the Act, to the extent that the
State does not claim those costs under
the Medicaid program.

(3) FFP is not available in expendi-
tures for administrative activities for
items or services included within the
scope of another claimed expenditure.

(4) FFP is available in expenditures
for activities defined in sections
2102(c)(1) and 2105(a)(2)(C) of the Act as
outreach to families of children likely
to be eligible for child health assist-
ance under the plan or under other
public or private health coverage pro-
grams to inform these families of the
availability of, and to assist them in
enrolling their children in such a pro-
gram.

(5) FFP is available in administrative
expenditures for activities specified in
sections 2102(c)(2) of the Act as coordi-
nation of the administration of the
State Children’s Health Insurance Pro-
gram with other public and private
health insurance programs. FFP would
not be available for the costs of admin-
istering the other public and private
health insurance programs. Coordina-
tion activities must be distinguished
from other administrative activities
common among different programs.

[66 FR 33622, May 24, 2000, as amended at 67
FR 61974, Oct. 2, 2002]

§457.626 Prevention of duplicate pay-
ments.

(a) General rule. No payment shall be
made to a State for expenditures for
child health assistance under its State
child health plan to the extent that:

(1) A non-governmental health in-
surer would have been obligated to pay
for those services but for a provision of
its insurance contract that has the ef-
fect of limiting or excluding those obli-
gations based on the actual or poten-
tial eligibility of the individual for
child health assistance under the State
child health insurance plan.

(2) Payment has been made or can
reasonably be expected to be made
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promptly under any other Federally
operated or financed health insurance
or benefits program, other than a pro-
gram operated or financed by the In-
dian Health Service.

(3) Services are for an unborn child
and are payable under Medicaid as a
service to an eligible pregnant woman
under that program.

(b) Definitions. As used in paragraph
(a) of this section—

Non-governmental health insurer in-
cludes any health insurance issuer,
group health plan, or health mainte-
nance organization, as those terms are
defined in 45 CFR 144.103, which is not
part of, or wholly owned by, a govern-
mental entity.

Prompt payment can reasonably be ex-
pected when payment is required by ap-
plicable statute, or under an approved
State plan.

Programs operated or financed by the
Indian Health Service means health pro-
grams operated by the Indian Health
Service, or Indian tribe or tribal orga-
nization pursuant to a contract, grant,
cooperative agreement or compact
with the Indian Health Service under
the authority of the Indian Self-Deter-
mination and Education Assistance
Act (26 U.S.C. 450, et seq.), or by an
urban Indian organization in accord-
ance with a grant or contract with the
Indian Health Service under the au-
thority of title V of the Indian Health
Care Improvement Act (25 U.S.C. 1601,
et seq.).

[656 FR 33622, May 24, 2000, as amended at 67
FR 61974, Oct. 2, 2002]

§457.628 Other applicable Federal reg-
ulations.
Other regulations applicable to

SCHIP programs include the following:

(a) HHS regulations in §433.50
through §433.74 of this chapter (sources
of non-Federal share and Health Care-
Related Taxes and Provider-Related
Donations) and §447.207 of this chapter
(Retention of payments) apply to
States’ SCHIP programs in the same
manner as they apply to States’ Med-
icaid programs.

(b) HHS Regulations in 45 CFR sub-
title A:

Part 16—Procedures of the Departmental Ap-
peals Board.

456



Centers for Medicare & Medicaid Services, HHS

Part 74—Administration of Grants (except as
specifically excepted).

Part 80—Nondiscrimination Under Programs
Receiving Federal Assistance Through the
Department of Health and Human Serv-
ices: Effectuation of title VI of the Civil
Rights Act of 1964.

Part 81—Practice and Procedure for Hearings
Under 45 CFR part 80.

Part 84—Nondiscrimination on the Basis of
Handicap in Programs and activities Re-
ceiving or Benefiting From Federal Finan-
cial Assistance.

Part 95—General Administration—grant pro-
grams (public assistance and medical as-
sistance).

[66 FR 2670, Jan. 11, 2001, as amended at 72
FR 29836, May 29, 2007]

§457.630 Grants procedures.

(a) General provisions. Once CMS has
approved a State child health plan,
CMS makes quarterly grant awards to
the State to cover the Federal share of
expenditures for child health assist-
ance, other child health assistance,
special health initiatives, outreach and
administration.

(1) For fiscal year 1998, a State must
submit a budget request in an appro-
priate format for the 4 quarters of the
fiscal year. CMS bases the grant
awards for the 4 quarters of fiscal year
1998 based on the State’s budget re-
quests for those quarters.

(2) For fiscal years after 1998, a State
must submit a budget request in an ap-
propriate format for the first 3 quar-
ters of the fiscal year. CMS bases the
grant awards for the first 3 quarters of
the fiscal year on the State’s budget
requests for those quarters.

(3) For fiscal years after 1998, a State
must also submit a budget request for
the fourth quarter of the fiscal year.
The amount of this quarter’s grant
award is based on the difference be-
tween a State’s final allotment for the
fiscal year, and the total of the grants
for the first 3 quarters that were al-
ready issued in order to ensure that the
total of all grant awards for the fiscal
year are equal to the State’s final al-
lotment for that fiscal year.

(4) The amount of the quarterly
grant is determined on the basis of in-
formation submitted by the State (in
quarterly estimate and quarterly ex-
penditure reports) and other pertinent
information. This information must be
submitted by the State through the
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Medicaid Budget and Expenditure Sys-
tem (MBES) for the Medicaid program,
and through the Child Health Budget
and Expenditure System (CBES) for
the title XXI program.

(b) Quarterly estimates. The State
Children’s Health Insurance Program
agency must submit Form CMS-21B
(State Children’s Health Insurance
Program Budget Report for State Chil-
dren’s Health Insurance Program State
expenditures) to the CMS central office
(with a copy to the CMS regional of-
fice) 45 days before the beginning of
each quarter.

(c) Expenditure reports. (1) The State
must submit Form CMS-64 (Quarterly
Medicaid Statement of Expenditures
for the Medical Assistance Program)
and Form CMS-21 (Quarterly State
Children’s Health Insurance Program
Statement of Expenditures for title
XXI), to central office (with a copy to
the regional office) not later than 30
days after the end of the quarter.

(2) This report is the State’s account-
ing of actual recorded expenditures.
This disposition of Federal funds may
not be reported on the basis of esti-
mates.

(d) Additional required information. A
State must provide CMS with the fol-
lowing information regarding the ad-
ministration of the title XXI program:

(1) Name and address of the State
Agency/organization administering the
program;

(2) The employer identification num-
ber (EIN); and

(3) A State official contact name and
telephone number.

(e) Grant award—(1) Computation by
CMS. Regional office staff analyzes the
State’s estimates and sends a rec-
ommendation to the central office.
Central office staff considers the
State’s estimates, the regional office
recommendations and any other rel-
evant information, including any ad-
justments to be made under paragraph
(e)(2) of this section, and computes the
grant.

(2) Content of award. The grant award
computation form shows the estimate
of expenditures for the ensuing quar-
ter, and the amounts by which that es-
timate is increased or decreased be-
cause of an increase or overestimate
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for prior quarters, or for any of the fol-
lowing reasons:

(i) Penalty reductions imposed by
law.

(ii) Deferrals or disallowances.

(iii) Interest assessments.

(iv) Mandated adjustments such as
those required by Section 1914 of the
Act.

(3) Effect of award. The grant award
authorizes the State to draw Federal
funds as needed to pay the Federal
share of disbursements.

(4) Draw procedure. The draw is
through a commercial bank and the
Federal Reserve system against a con-
tinuing letter of credit certified to the
Secretary of the Treasury in favor of
the State payee. (The letter of credit
payment system was established in ac-
cordance with Treasury Department
regulations—Circular No.1075.)

(f) General administrative requirements.
With the following exceptions, the pro-
visions of 45 CFR part 74, that establish
uniform administrative requirements
and cost principles, apply to all grants
made to States under this subpart:

(1) Subpart G—Matching and Cost
Sharing; and

(2) Subpart I—Financial Report Re-
quirement.

Subpart G—Strategic Planning,
Reporting, and Evaluation

SOURCE: 66 FR 2683, Jan. 11, 2001, unless
otherwise noted.

§457.700 Basis, scope, and applica-
bility.
(a) Statutory basis. This subpart im-
plements—

(1) Sections 2107(a), (b) and (d) of the
Act, which set forth requirements for
strategic planning, reports, and pro-
gram budgets; and

(2) Section 2108 of the Act, which sets
forth provisions regarding annual re-
ports and evaluation.

(b) Scope. This subpart sets forth re-
quirements for strategic planning,
monitoring, reporting and evaluation
under title XXI.

(c) Applicability. The requirements of
this subpart apply to separate child
health programs and Medicaid expan-
sion programs.
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§457.710 State plan requirements:
Strategic objectives and perform-
ance goals.

(a) Plan description. A State plan
must include a description of—

(1) The strategic objectives as de-
scribed in paragraph (b) of this section;

(2) The performance goals as de-
scribed in paragraph (c) of this section;
and

(3) The performance measurements,
as described in paragraph (d) of this
section, that the State has established
for providing child health assistance to
targeted low-income children under the
plan and otherwise for maximizing
health benefits coverage for other low-
income children and children generally
in the State.

(b) Strategic objectives. The State plan
must identify specific strategic objec-
tives relating to increasing the extent
of creditable health coverage among
targeted low-income children and other
low-income children.

(c) Performance goals. The State plan
must specify one or more performance
goals for each strategic objective iden-
tified.

(d) Performance measurements. The
State plan must describe how perform-
ance under the plan is—

(1) Measured through objective, inde-
pendently verifiable means; and

(2) Compared against performance
goals.

(e) Core elements. The State’s stra-
tegic objectives, performance goals and
performance measures must include a
common core of national performance
goals and measures consistent with the
data collection, standard methodology,
and verification requirements, as de-
veloped by the Secretary.

§457.720 State plan requirement: State
assurance regarding data collec-
tion, records, and reports.

A State plan must include an assur-
ance that the State collects data,
maintains records, and furnishes re-
ports to the Secretary, at the times
and in the standardized format the Sec-
retary may require to enable the Sec-
retary to monitor State program ad-
ministration and compliance and to
evaluate and compare the effectiveness
of State plans under Title XXI of the
Act. This includes collection of data
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and reporting as required under

§431.970 of this chapter.
[71 FR 51084, Aug. 28, 2006]

§457.740 State expenditures and sta-
tistical reports.

(a) Required quarterly reports. A State
must submit reports to CMS that con-
tain quarterly program expenditures
and statistical data no later than 30
days after the end of each quarter of
the Federal fiscal year. A State must
collect required data beginning on the
date of implementation of the approved
State plan. Territories are exempt
from the definition of ‘“‘State’ for pur-
poses of the required quarterly report-
ing under this section. The quarterly
reports must include data on—

(1) Program expenditures;

(2) The number of children enrolled
in the title XIX Medicaid program, the
separate child health program, and the
Medicaid expansion program, as appli-
cable, as of the last day of each quarter
of the Federal fiscal year; and

(3) The number of children under 19
years of age who are enrolled in the
title XIX Medicaid program, the sepa-
rate child health program, and in the
Medicaid expansion program, as appro-
priate, by the following categories:

(i) Age (under 1 year of age, 1 through
5 years of age, 6 through 12 years of
age, and 13 through 18 years of age).

(ii) Gender, race, and ethnicity.

(iii) Service delivery system (man-
aged care, fee-for-service, and primary
care case management).

(iv) Family income as a percentage of
the Federal poverty level as described
in paragraph (b) of this section.

(b) Reportable family income categories.
(1) A State that does not impose cost
sharing or a State that imposes cost
sharing based on a fixed percentage of
income must report by two family in-
come categories:

(i) At or below 150 percent of FPL.

(ii) Over 150 percent of FPL.

(2) A State that imposes a different
level or percentage of cost sharing at
different poverty levels must report by
poverty level categories that match
the poverty level categories used for
purposes of cost sharing.

(c) Required unduplicated counts. Thir-
ty days after the end of the Federal fis-
cal year, the State must submit an
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unduplicated count for the Federal fis-
cal year of children who were enrolled
in the Medicaid program, the separate
child health program, and the Medicaid
expansion program, as appropriate, by
age, gender, race, ethnicity, service de-
livery system, and poverty level cat-
egories described in paragraphs (a) and
(b) of this section.

§457.750 Annual report.

(a) Report required for each Federal fis-
cal year. A State must report to CMS
by January 1 following the end of each
Federal fiscal year, on the results of
the State’s assessment of the operation
of the State plan.

(b) Contents of annual report. In the
annual report required under para-
graph (a) of this section, a State
must—

(1) Describe the State’s progress in
reducing the number of uncovered, low-
income children and; in meeting other
strategic objectives and performance
goals identified in the State plan; and
provide information related to a core
set of national performance goals and
measures as developed by the Sec-
retary;

(2) Report on the effectiveness of the
State’s policies for discouraging the
substitution of public coverage for pri-
vate coverage;

(3) Identify successes and barriers in
State plan design and implementation,
and the approaches the State is consid-
ering to overcome these barriers;

(4) Describe the State’s progress in
addressing any specific issues (such as
outreach) that the State plan proposed
to periodically monitor and assess;

(5) Provide an updated budget for a 3-
year period that describes those ele-
ments required in §457.140, including
any changes in the sources of the non-
Federal share of State plan expendi-
tures;

(6) Identify the total State expendi-
tures for family coverage and total
number of children and adults, respec-
tively, covered by family coverage dur-
ing the preceding Federal fiscal year;

(7) Describe the State’s current in-
come standards and methodologies for
its Medicaid expansion program, sepa-
rate child health program, and title
XIX Medicaid program, as appropriate.
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(c) Methodology for estimate of number
of uninsured, low-income children. (1) To
report on the progress made in reduc-
ing the number of uninsured, low-in-
come children as required in paragraph
(b) of this section, a State must choose
a methodology to establish an initial
baseline estimate of the number of low-
income children who are uninsured in
the State.

(i) A State may base the estimate on
data from—

(A) The March supplement to the
Current Population Survey (CPS);

(B) A State-specific survey;

(C) A statistically adjusted CPS; or

(D) Another appropriate source.

(ii) If the State does not base the es-
timate on data from the March supple-
ment to the CPS, the State must sub-
mit a description of the methodology
used to develop the initial baseline es-
timate and the rationale for its use.

(2) The State must provide an annual
estimate of changes in the number of
uninsured in the State using—

(i) The same methodology used in es-
tablishing the initial baseline; or

(ii) Another methodology based on
new information that enables the State
to establish a new baseline.

(3) If a new methodology is used, the
State must also provide annual esti-
mates based on either the March sup-
plement to the CPS or the method-
ology used to develop the initial base-
line.

[66 FR 2683, Jan. 11, 2001, as amended at 66
FR 33824, June 25, 2001]

Subpart H—Substitution of
Coverage

SOURCE: 66 FR 2684, Jan. 11, 2001, unless
otherwise noted.

§457.800 Basis,
bility.

(a) Statutory basis. This subpart inter-
prets and implements section
2102(b)(3)(C) of the Act, which provides
that the State plan must include a de-
scription of procedures the State uses
to ensure that health benefits coverage
provided under the State plan does not
substitute for coverage under group
health plans.

(b) Scope. This subpart sets forth
State plan requirements relating to

scope, and applica-
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substitution of coverage in general and
specific requirements relating to sub-
stitution of coverage under premium
assistance programs.

(c) Applicability. The requirements of
this subpart apply to separate child
health programs.

§457.805 State plan requirement: Pro-
cedures to address substitution
under group health plans.

The State plan must include a de-
scription of reasonable procedures to
ensure that health benefits coverage
provided under the State plan does not
substitute for coverage provided under

group health plans as defined at

§457.10.

§457.810 Premium  assistance pro-
grams: Required protections

against substitution.

A State that operates a premium as-
sistance program, as defined at §457.10,
must provide the protections against
substitution of SCHIP coverage for
coverage under group health plans
specified in this section. The State
must describe these protections in the
State plan; and report on results of
monitoring of substitution in its an-
nual reports.

(a) Minimum period without coverage
under a group health plan. For health
benefits coverage provided through
premium assistance for group health
plans, the following rules apply:

(1) An enrollee must not have had
coverage under a group health plan for
a period of at least 6 months prior to
enrollment in a premium assistance
program. A State may not require a
minimum period without coverage
under a group health plan that exceeds
12 months.

(2) States may permit reasonable ex-
ceptions to the requirement for a min-
imum period without coverage under a
group health plan for—

(i) Involuntary loss of coverage under
a group health plan, due to employer
termination of coverage for all employ-
ees and dependents;

(ii) Economic hardship;

(iii) Change to employment that does
not offer dependent coverage; or

(iv) Other reasons proposed by the
State and approved as part of the State
plan.
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(3) The requirement for a minimum
period without coverage under a group
health plan does not apply to a child
who, within the previous 6 months, has
received coverage under a group health
plan through Medicaid under section
1906 of the Act.

(4) The Secretary may waive the 6-
month waiting period requirement de-
scribed in this section at her discre-
tion.

(b) Employer contribution. For health
benefits coverage obtained through
premium assistance for group health
plans, the employee who is eligible for
the coverage must apply for the full
premium contribution available from
the employer.

(c) Cost effectiveness. In establishing
cost effectiveness—

(1) The State’s cost for coverage for
children under premium assistance pro-
grams must not be greater than the
cost of other SCHIP coverage for these
children; and

(2) The State may base its dem-
onstration of cost effectiveness on an
assessment of the cost of coverage for
children under premium assistance pro-
grams to the cost of other SCHIP cov-
erage for these children, done on a
case-by-case basis, or on the cost of
premium assisted coverage in the ag-
gregate.

(d) State evaluation. The State must
evaluate and report in the annual re-
port (in accordance with §457.750(b)(2))
the amount of substitution that occurs
as a result of premium assistance pro-
grams and the effect of those programs
on access to coverage.

Subpart I—Program Integrity

SOURCE: 66 FR 2685, Jan. 11, 2001, unless
otherwise noted.

§457.900 Basis,
bility.

(a) Statutory basis. This subpart im-
plements—

(1) Section 2101(a) of the Act, which
provides that the purpose of title XXI
is to provide funds to States to enable
them to initiate and expand the provi-
sion of child health assistance to unin-
sured, low-income children in an effec-
tive and efficient manner; and

scope and applica-
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(2) Section 2107(e) of the Act, which
provides that certain title XIX and
title XI provisions, including the fol-
lowing, apply to States under title XXI
in the same manner as they apply to a
State under title XIX:

(1) Section 1902(a)(4)(C) of the Act, re-
lating to conflict of interest standards.

(ii) Paragraphs (2), (16), and (17), of
section 1903(i) of the Act, relating to
limitations on payment.

(iii) Section 1903(w) of the Act, relat-
ing to limitations on provider taxes
and donations.

(iv) Section 1124 of the Act, relating
to disclosure of ownership and related
information.

(v) Section 1126 of the Act, relating
to disclosure of information about cer-
tain convicted individuals.

(vi) Section 1128 of the Act, relating
to exclusions.

(vii) Section 1128A of the Act, relat-
ing to civil monetary penalties.

(viii) Section 1128B(d) of the Act, re-
lating to criminal penalties for certain
additional charges.

(ix) Section 1132 of the Act, relating
to periods within which claims must be
filed.

(b) Scope. This subpart sets forth re-
quirements, options, and standards for
program integrity assurances that
must be included in the approved State
plan.

(c) Applicability. This subpart applies
to separate child health programs.
Medicaid expansion programs are sub-
ject to the program integrity rules and
requirements specified under title XIX.

§457.902 Definitions

As used in this subpart—

Actuarially sound principles means
generally accepted actuarial principles
and practices that are applied to deter-
mine aggregate utilization patterns,
are appropriate for the population and
services to be covered, and have been
certified by actuaries who meet the
qualification standards established by
the Actuarial Standards Board.

Fee-for-service entity means any indi-
vidual or entity that furnishes services
under the program on a fee-for-service
basis, including health insurance serv-
ices.
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§457.910 State program administra-
tion.

The State’s child health program
must include—

(a) Methods of administration that
the Secretary finds necessary for the
proper and efficient operation of the
separate child health program; and

(b) Safeguards necessary to ensure
that—

(1) Eligibility will be determined ap-
propriately in accordance with subpart
C of this part; and

(2) Services will be provided in a
manner consistent with administrative
simplification and with the provisions
of subpart D of this part.

§457.915 Fraud detection and inves-
tigation.

(a) State program requirements. The
State must establish procedures for en-
suring program integrity and detecting
fraudulent or abusive activity. These
procedures must include the following:

(1) Methods and criteria for identi-
fying suspected fraud and abuse cases.

(2) Methods for investigating fraud
and abuse cases that—

(i) Do not infringe on legal rights of
persons involved; and

(ii) Afford due process of law.

(b) State program integrity unit. The
State may establish an administrative
agency responsible for monitoring and
maintaining the integrity of the sepa-
rate child health program.

(¢c) Program coordination. The State
must develop and implement proce-
dures for referring suspected fraud and
abuse cases to the State program in-
tegrity unit (if such a unit is estab-
lished) and to appropriate law enforce-
ment officials. Law enforcement offi-
cials include the—

(1) U.S. Department of Health and
Human Services Office of Inspector
General (OIG);

(2) U.S. Attorney’s Office,
ment of Justice (DOJ);

(3) Federal Bureau of Investigation
(FBI); and

(4) State Attorney General’s office.

Depart-

§457.925 Preliminary investigation.

If the State agency receives a com-
plaint of fraud or abuse from any
source or identifies questionable prac-
tices, the State agency must conduct a
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preliminary investigation or take oth-
erwise appropriate action within a rea-
sonable period of time to determine
whether there is sufficient basis to
warrant a full investigation.

§457.930 Full investigation, resolution,
and reporting requirements.

The State must establish and imple-
ment effective procedures for inves-
tigating and resolving suspected and
apparent instances of fraud and abuse.
Once the State determines that a full
investigation is warranted, the State
must implement procedures including,
but not limited to the following:

(a) Cooperate with and refer poten-
tial fraud and abuse cases to the State
program integrity unit, if such a unit
exists.

(b) Conduct a full investigation.

(c) Refer the fraud and abuse case to
appropriate law enforcement officials.

§457.935
alties.

(a) A State may not make payments
for any item or service furnished, or-
dered, or prescribed under a separate
child health program to any provider
who has been excluded from partici-
pating in the Medicare and Medicaid
programs.

(b) The following provisions and their
corresponding regulations apply to a
State under title XXI, in the same
manner as these provisions and regula-
tions apply to a State under title XIX:

(1) Part 455, subpart B of this chap-
ter.

(2) Section 1124 of the Act pertaining
to disclosure of ownership and related
information.

(3) Section 1126 of the Act pertaining
to disclosure by institutions, organiza-
tions, and agencies of owners and cer-
tain other individuals who have been
convicted of certain offenses.

(4) Section 1128 of the Act pertaining
to exclusions.

(5) Section 1128A of the Act per-
taining to civil monetary penalties.

(6) Section 1128B of the Act per-
taining to criminal penalties for acts
involving Federal health care pro-
grams.

(7) Section 1128E of the Act per-
taining to the reporting of final ad-
verse actions on liability findings made

Sanctions and related pen-
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against health care providers, sup-
pliers, and practitioners under the
health care fraud and abuse data col-
lection program.

§457.940 Procurement standards.

(a) A State must submit to CMS a
written assurance that title XXI serv-
ices will be provided in an effective and
efficient manner. The State must sub-
mit the assurance—

(1) With the initial State plan; or

(2) For States with approved plans,
with the first request to amend the ap-
proved plan.

(b) A State must—

(1) Provide for free and open competi-
tion, to the maximum extent practical,
in the bidding of all procurement con-
tracts for coverage or other services in
accordance with the procurement re-
quirements of 45 CFR 74.43 or 45 CFR
92.36, as applicable; or

(2) Use payment rates based on public
or private payment rates for com-
parable services for comparable popu-
lations, consistent with principles of
actuarial soundness as defined at
§457.902.

(c) A State may establish higher
rates than permitted under paragraph
(b) of this section if such rates are nec-
essary to ensure sufficient provider
participation, provider access, or to en-
roll providers who demonstrate excep-
tional efficiency or quality in the pro-
vision of services.

(d) All contracts under this part
must include provisions that define a
sound and complete procurement con-
tract, as required by 45 CFR part 74 or
45 CFR part 92, as applicable.

(e) The State must provide to CMS, if
requested, a description of the manner
in which rates were developed in ac-
cordance with the requirements of
paragraphs (b) or (c¢) of this section.

[66 FR 2685, Jan. 11, 2001, as amended at 66
FR 33824, June 25, 2001]

§457.945 Certification for
and proposals.

Entities that contract with the State
under a separate child health program
must certify the accuracy, complete-
ness, and truthfulness of information
in contracts and proposals, including
information on subcontractors, and

contracts

§457.955

other related documents, as specified
by the State.

§457.950 Contract and payment re-
quirements including certification
of payment-related information.

(a) Managed care entity (MCE). A
State that makes payments to an MCE
under a separate child health program,
based on data submitted by the MCE,
must ensure that its contract requires
the MCE to provide—

(1) Enrollment information and other
information required by the State;

(2) An attestation to the accuracy,
completeness, and truthfulness of
claims and payment data, under pen-
alty of perjury;

(3) Access for the State, CMS, and
the HHS Office of the Inspector Gen-
eral to enrollee health claims data and
payment data, in conformance with the
appropriate privacy protections in the
State; and

(4) A guarantee that the MCE will
not avoid costs for services covered in
its contract by referring enrollees to
publicly supported health care re-
sources.

(b) Fee-for-service entities. A State
that makes payments to fee-for-service
entities under a separate child health
program must—

(1) Establish procedures to ensure
that the entity certifies and attests
that information on claim forms is
truthful, accurate, and complete;

(2) Ensure that fee-for-service enti-
ties understand that payment and sat-
isfaction of the claims will be from
Federal and State funds, and that any
false claims may be prosecuted under
applicable Federal or State laws; and

(3) Require, as a condition of partici-
pation, that fee-for-service entities
provide the State, CMS and/or the HHS
Office of the Inspector General with ac-
cess to enrollee health claims data,
claims payment data and related
records.

§457.955 Conditions necessary to con-
tract as a managed care entity
(MCE).

(a) The State must assure that any
entity seeking to contract as an MCE
under a separate child health program
has administrative and management
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arrangements or procedures designed
to safeguard against fraud and abuse.

(b) The State must ensure that the
arrangements or procedures required in
paragraph (a) of this section—

(1) Enforce MCE compliance with all
applicable Federal and State standards;

(2) Prohibit MCEs from conducting
any unsolicited personal contact with a
potential enrollee by an employee or
agent of a managed care entity for the
purpose of influencing the individual to
enroll with the entity; and

(3) Include a mechanism for the MCE
to report to the State, to CMS, or to
the Office of Inspector General (OIG) as
appropriate, information on violations
of law by subcontractors or enrollees of
an MCE and other individuals.

(c) With respect to enrollees, the re-
porting requirement in paragraph (b)(3)
of this section applies only to informa-
tion on violations of law that pertain
to enrollment in the plan, or the provi-
sion of, or payment for, health serv-
ices.

(d) The State may inspect, evaluate,
and audit MCEs at any time, as nec-
essary, in instances where the State
determines that there is a reasonable
possibility of fraudulent and abusive
activity.

§457.960 Reporting changes in eligi-
bility and redetermining eligibility.

If the State requires reporting of
changes in circumstances that may af-
fect the enrollee’s eligibility for child
health assistance, the State must:

(a) HEstablish procedures to ensure
that enrollees make timely and accu-
rate reports of any such change; and

(b) Promptly redetermine eligibility
when the State has information about
these changes.

§457.965 Documentation.

The State must include in each appli-
cant’s record facts to support the
State’s determination of the appli-
cant’s eligibility for SCHIP.

§457.980 Verification of enrollment
and provider services received.

The State must establish and main-
tain systems to identify, report, and
verify the accuracy of claims for those
enrolled children who meet require-
ments of section 2105(a) of the Act,
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where enhanced Federal medical assist-
ance percentage computations apply.

[66 FR 2685, Jan. 11, 2001, as amended at 66
FR 33824, June 25, 2001]

§457.985 Integrity of professional ad-
vice to enrollees.

The State must ensure through its
contracts for coverage and services
that its contractors comply with—

(a) Section 422.206(a) of this chapter,
which prohibits interference with
health care professionals’ advice to en-
rollees and requires that professionals
provide information about treatment
in an appropriate manner; and

(b) Sections 422.208 and 422.210 of this
chapter, which place limitations on
physician incentive plans, and informa-
tion disclosure requirements related to
those physician incentive plans, re-
spectively.

Subpart J—Allowable Waivers:
General Provisions

SOURCE: 66 FR 2686, Jan. 11, 2001, unless
otherwise noted.

§457.1000 Basis, scope, and applica-
bility.

(a) Statutory basis. This subpart inter-
prets and implements—

(1) Section 2105(c)(2)(B) of the Act,
which sets forth the requirements to
permit a State to exceed the 10 percent
cost limit on expenditures other than
benefit expenditures; and

(2) Section 2105(c)(3) of the Act,
which permits the purchase of family
coverage.

(b) Scope. This subpart sets forth re-
quirements for obtaining a waiver
under title XXI.

(c) Applicability. This subpart applies
to separate child health programs; and
applies to Medicaid expansion pro-
grams when the State claims adminis-
trative costs under title XXI and seeks
a waiver of limitations on such claims
for use of a community-based health
delivery system. This subpart does not
apply to demonstrations requested
under section 1115 of the Act.

[66 FR 2686, Jan. 11, 2001, as amended at 66
FR 33824, June 25, 2001]
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§457.1003 CMS review of waiver re-
quests.

CMS will review the waiver requests
under this subpart using the same time
frames used for State plan amend-
ments, as specified in §457.160.

§457.1005 Cost-effective coverage
through a community-based health
delivery system.

(a) Availability of waiver. The Sec-
retary may waive the requirements of
§457.618 (the 10 percent limit on ex-
penditures not used for health benefits
coverage for targeted low-income chil-
dren, that meets the requirements of
§457.410) in order to provide child
health assistance to targeted low-in-
come children under the State plan
through a cost-effective, community-
based health care delivery system, such
as through contracts with health cen-
ters receiving funds under section 330
of the Public Health Service Act or
with hospitals such as those that re-
ceive disproportionate share payment
adjustments under section 1886(c)(5)(F')
or section 1923 of the Act.

(b) Requirements for obtaining a waiv-
er. To obtain a waiver for cost-effective
coverage through a community-based
health delivery system, a State must
demonstrate that—

(1) The coverage meets all of the re-
quirements of this part, including sub-
part D and subpart E.

(2) The cost of such coverage, on an
average per child basis, does not exceed
the cost of coverage under the State
plan.

(¢c) Three-year approval period. An ap-
proved waiver remains in effect for no
more than 3 years.

(d) Application of cost savings. If the
cost of coverage of a child under a com-
munity-based health delivery system is
equal to or less than the cost of cov-
erage of a child under the State plan,
the State may use the difference in the
cost of coverage for each child enrolled
in a community-based health delivery
system for—

(1) Other child health assistance,
health services initiatives, or outreach;
or

(2) Any reasonable costs necessary to
administer the State’s program.

§457.1015

§457.1010 Purchase
erage.

A State may purchase family cov-
erage that includes coverage for tar-
geted low-income children if the State
establishes that—

(a) Purchase of family coverage is
cost-effective under the standards de-
scribed in §457.1015;

(b) The State does not purchase the
coverage if it would otherwise sub-
stitute for health insurance coverage
that would be provided to targeted,
low-income children but for the pur-
chase of family coverage; and

(c) The coverage for the family other-
wise meets the requirements of this
part.

§457.1015 Cost-effectiveness.

(a) Definition. For purposes of this
subpart, ‘‘cost-effective’” means that
the State’s cost of purchasing family
coverage that includes coverage for
targeted low-income children is equal
to or less than the State’s cost of ob-
taining coverage under the State plan
only for the eligible targeted low-in-
come children involved.

(b) Cost comparisons. A State may
demonstrate cost-effectiveness by com-
paring the cost of coverage for the fam-
ily to the cost of coverage only for the
targeted low-income children under the
health benefits package offered by the
State under the State plan for which
the child is eligible.

(c) Individual or aggregate basis. (1)
The State may base its demonstration
of the cost-effectiveness of family cov-
erage on an assessment of the cost of
family coverage for individual families,
done on a case-by-case basis, or on the
cost of family coverage in the aggre-
gate.

(2) The State must assess cost-effec-
tiveness in its initial request for a
waiver and then annually.

(3) For any State that chooses the
aggregate cost method, if an annual as-
sessment of the cost-effectiveness of
family coverage in the aggregate re-
veals that it is not cost-effective, the
State must assess cost-effectiveness on
a case-by-case basis.

(d) Reports on family coverage. A State
with a waiver under this section must
include in its annual report pursuant
to §457.750, the cost of family coverage

of family cov-
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purchased under the waiver, and the
number of children and adults, respec-
tively, covered under family coverage
pursuant to the waiver.

Subpart K—State Plan Require-
ments: Applicant and Enrollee
Protections

SOURCE: 66 FR 2687, Jan. 11, 2001, unless
otherwise noted.

§457.1100 Basis,
bility.

(a) Statutory basis. This subpart inter-
prets and implements—

(1) Section 2101(a) of the Act, which
states that the purpose of title XXI of
the Act is to provide funds to States to
enable them to initiate and expand the
provision of child health assistance to
uninsured, low-income children in an
effective and efficient manner;

(2) Section 2102(a)(7)(B) of the Act,
which requires that the State plan in-
clude a description of the methods used
to assure access to covered services, in-
cluding emergency services;

(3) Section 2102(b)(2) of the Act,
which requires that the State plan in-
clude a description of methods of es-
tablishing and continuing eligibility
and enrollment; and

(4) Section 2103 of the Act, which out-
lines coverage requirements for a State
that provides child health assistance
through a separate child health pro-
gram.

(b) Scope. This subpart sets forth
minimum standards for privacy protec-
tion and for procedures for review of
matters relating to eligibility, enroll-
ment, and health services.

(c) Applicability. This subpart only
applies to a separate child health pro-
gram.

scope and applica-

§457.1110 Privacy protections.

The State must ensure that, for indi-
vidual medical records and any other
health and enrollment information
maintained with respect to enrollees,
that identifies particular enrollees (in
any form), the State establishes and
implements procedures to—

(a) Abide by all applicable Federal
and State laws regarding confiden-
tiality and disclosure, including those
laws addressing the confidentiality of
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information about minors and the pri-
vacy of minors, and privacy of individ-
ually identifiable health information;

(b) Comply with subpart F of part 431
of this chapter;

(c) Maintain the records and informa-
tion in a timely and accurate manner;

(d) Specify and make available to
any enrollee requesting it—

(1) The purposes for which informa-
tion is maintained or used; and

(2) To whom and for what purposes
the information will be disclosed out-
side the State;

(e) Except as provided by Federal and
State law, ensure that each enrollee
may request and receive a copy of
records and information pertaining to
the enrollee in a timely manner and
that an enrollee may request that such
records or information be supple-
mented or corrected.

§457.1120 State plan requirement: De-
scription of review process.

(a) The State must have one of the
following review processes:

(1) Program specific review. A process
that meets the requirements of
§§457.1130, 457.1140, 457.1150, 457.1160,
457.1170, and 457.1180; or

(2) Statewide Standard Review. A proc-
ess that complies with State review re-
quirements currently in effect for all
health insurance issuers (as defined in
section 2791 of the Public Health Serv-
ice Act) in the State.

(b) The State plan must include a de-
scription of the State’s review process.

[66 FR 33824, June 25, 2001]

§457.1130 Program specific review
process: Matters subject to review.

(a) Eligibility or enrollment matter. A
State must ensure that an applicant or
enrollee has an opportunity for review,
consistent with §§457.1140 and 457.1150,
of a—

(1) Denial of eligibility;

(2) Failure to make a timely deter-
mination of eligibility; and

(3) Suspension or termination of en-
rollment, including disenrollment for
failure to pay cost sharing.

(b) Health services matter. A State
must ensure that an enrollee has an op-
portunity for external review of a—

(1) Delay, denial, reduction, suspen-
sion, or termination of health services,
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in whole or in part, including a deter-
mination about the type or level of
services; and

(2) Failure to approve, furnish, or
provide payment for health services in
a timely manner.

(c) Exception. A State is not required
to provide an opportunity for review of
a matter described in paragraph (a) or
(b) of this section if the sole basis for
the decision is a provision in the State
plan or in Federal or State law requir-
ing an automatic change in eligibility,
enrollment, or a change in coverage
under the health benefits package that
affects all applicants or enrollees or a
group of applicants or enrollees with-
out regard to their individual cir-
cumstances.

§457.1140 Program specific review
process: Core elements of review.

In adopting the procedures for review
of matters described in §457.1130, a
State must ensure that—

(a) Reviews are conducted by an im-
partial person or entity in accordance
with §457.1150;

(b) Review decisions are timely in ac-
cordance with §457.1160;

(c) Review decisions are written; and

(d) Applicants and enrollees have an
opportunity to—

(1) Represent themselves or have rep-
resentatives of their choosing in the re-
view process;

(2) Timely review their files and
other applicable information relevant
to the review of the decision;

(3) Fully participate in the review
process, whether the review is con-
ducted in person or in writing, includ-
ing by presenting supplemental infor-
mation during the review process; and

(4) Receive continued enrollment in
accordance with §457.1170.

§457.1150 Program specific review

process: Impartial review.

(a) Eligibility or enrollment matter. The
review of a matter described in
§457.1130(a) must be conducted by a
person or entity who has not been di-
rectly involved in the matter under re-
view.

(b) Health services matter. The State
must ensure that an enrollee has an op-
portunity for an independent external
review of a matter described in

§457.1170

§457.1130(b). External review must be
conducted by the State or a contractor
other than the contractor responsible
for the matter subject to external re-
view.

§457.1160 Program specific review

process: Time frames.

(a) Eligibility or enrollment matter. A
State must complete the review of a
matter described in §457.1130(a) within
a reasonable amount of time. In setting
time frames, the State must consider
the need for expedited review when
there is an immediate need for health
services.

(b) Health services matter. The State
must ensure that reviews are com-
pleted in accordance with the medical
needs of the patient. If the medical
needs of the patient do not dictate a
shorter time frame, the review must be
completed within the following time
frames:

(1) Standard timeframe. A State must
ensure that external review, as de-
scribed in §457.1150(b), is completed
within 90 calendar days of the date an
enrollee requests internal (if available)
or external review. If both internal and
external review are available to the en-
rollee, both types of review must be
completed within the 90 calendar day
period.

(2) Expedited timeframe. A State must
ensure that external review, as de-
scribed in §457.1150(b), is completed
within 72 hours of the time an enrollee
requests external review, if the enroll-
ee’s physician or health plan deter-
mines that operating under the stand-
ard time frame could seriously jeop-
ardize the enrollee’s life or health or
ability to attain, maintain or regain
maximum function. If the enrollee has
access to internal and external review,
then each level of review may take no
more than 72 hours. The State may ex-
tend the 72-hour time frame by up to 14
calendar days, if the enrollee requests
an extension.

§457.1170 Program specific review
process: Continuation of enroll-
ment.

A State must ensure the opportunity
for continuation of enrollment pending
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the completion of review of a suspen-
sion or termination of enrollment, in-
cluding a decision to disenroll for fail-
ure to pay cost sharing.

§457.1180 Program review

process: Notice.

specific

A State must provide enrollees and
applicants timely written notice of any
determinations required to be subject
to review under §457.1130 that includes
the reasons for the determination, an
explanation of applicable rights to re-
view of that determination, the stand-
ard and expedited time frames for re-
view, the manner in which a review can
be requested, and the circumstances
under which enrollment may continue
pending review.

42 CFR Ch. IV (10-1-09 Edition)

§457.1190 Application of review proce-
dures when States offer premium
assistance for group health plans.

A State that has a premium assist-
ance program through which it pro-
vides coverage under a group health
plan that does not meet the require-
ments of a program specific review or a
Statewide standard review, as de-
scribed in §457.1120, must give appli-
cants and enrollees the option to ob-
tain health benefits coverage other
than through that group health plan.
The State must provide this option at
initial enrollment and at each redeter-
mination of eligibility.

[66 FR 2686, Jan. 11, 2001, as amended at 66
FR 33824, June 25, 2001]
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