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plans for surveying lands under each 
agency’s control to determine the na-
ture and extent of archaeological re-
sources pursuant to section 14(a) of the 
Act. Such activities should be con-
sistent with Federal agency planning 
policies and other historic preservation 
program responsibilities required by 16 
U.S.C. 470 et seq. Survey plans prepared 
under this section will be designed to 
comply with the purpose of the Act re-
garding the protection of archae-
ological resources. 

(b) The Secretaries of the Interior, 
Agriculture, and Defense and the 
Chairman of the Tennessee Valley Au-
thority will prepare schedules for sur-
veying lands under each agency’s con-
trol that are likely to contain the most 
scientifically valuable archaeological 
resources pursuant to section 14(b) of 
the Act. Such schedules will be devel-
oped based on objectives and informa-
tion identified in survey plans de-
scribed in paragraph (a) of this section 
and implemented systematically to 
cover areas where the most scientif-
ically valuable archaeological re-
sources are likely to exist. 

(c) Guidance for the activities under-
taken as part of paragraphs (a) through 
(b) of this section is provided by the 
Secretary of the Interior’s Standards 
and Guidelines for Archeology and His-
toric Preservation. 

(d) Other Federal land managing 
agencies are encouraged to develop 
plans for surveying lands under their 
jurisdictions and prepare schedules for 
surveying to improve protection and 
management of archaeological re-
sources. 

(e) The Secretaries of the Interior, 
Agriculture, and Defense and the 
Chairman of the Tennessee Valley Au-
thority will develop a system for docu-
menting and reporting suspected viola-
tions of the various provisions of the 
Act. This system will reference a set of 
procedures for use by officers, employ-
ees, or agents of Federal agencies to as-
sist them in recognizing violations, 
documenting relevant evidence, and re-
porting assembled information to the 
appropriate authorities. Methods em-
ployed to document and report such 
violations should be compatible with 
existing agency reporting systems for 
documenting violations of other appro-

priate Federal statutes and regula-
tions. Summary information to be in-
cluded in the Secretary’s comprehen-
sive report will be based upon the sys-
tem developed by each Federal land 
manager for documenting suspected 
violations. 

[60 FR 5260, 5261, Jan. 26, 1995] 

Subpart B—Department of the 
Interior Supplemental Regulations 

SOURCE: 52 FR 9168, Mar. 23, 1987, unless 
otherwise noted. 

§ 7.31 Scope and authority. 
The regulations in this subpart are 

promulgated pursuant to section 10(b) 
of the Archaeological Resources Pro-
tection Act of 1979 (16 U.S.C. 470ii), 
which requires agencies to develop 
rules and regulations for carrying out 
the purposes of the Act, consistent 
with the uniform regulations issued 
pursuant to section 10(a) of the Act 
(subpart A of this part). 

§ 7.32 Supplemental definitions. 
For purposes of this subpart, the fol-

lowing definitions will be used: 
(a) Site of religious or cultural impor-

tance means, for purposes of § 7.7 of this 
part, a location which has traditionally 
been considered important by an In-
dian tribe because of a religious event 
which happened there; because it con-
tains specific natural products which 
are of religious or cultural importance; 
because it is believed to the be dwell-
ing place of, the embodiment of, or a 
place conducive to communication 
with spiritual beings; because it con-
tains elements of life-cycle rituals, 
such as burials and associated mate-
rials; or because it has other specific 
and continuing significance in Indian 
religion or culture. 

(b) Allotted lands means lands granted 
to Indian individuals by the United 
States and held in trust for those indi-
viduals by the United States. 

§ 7.33 Determination of loss or absence 
of archaeological interest. 

(a) Under certain circumstances, a 
Federal land manager may determine, 
pursuant to § 7.3(a)(5) of this part, that 
certain material remains are not or are 
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no longer of archaeological interest, 
and therefore are not to be considered 
archaeological resources under this 
part. 

(b) The Federal land manager may 
make such a determination if he/she 
finds that the material remains are not 
capable of providing scientific or hu-
manistic understandings of past human 
behavior, cultural adaptation, and re-
lated topics. 

(c) Prior to making a determination 
that material remains are not or are no 
longer archaeological resources, the 
Federal land manager shall ensure that 
the following procedures are com-
pleted: 

(1) A professional archaeological 
evaluation of material remains and 
similar materials within the area 
under consideration shall be com-
pleted, consistent with the Secretary 
of the Interior’s Standards and Guide-
lines for Archeology and Historic Pres-
ervation (48 FR 44716, Sept. 29, 1983) and 
with 36 CFR parts 60, 63, and 65. 

(2) The principal bureau archaeolo-
gist or, in the absence of a principal 
bureau archaeologist, the Department 
Consulting Archeologist, shall estab-
lish whether the material remains 
under consideration contribute to sci-
entific or humanistic understandings of 
past human behavior, cultural adapta-
tion and related topics. The principal 
bureau archaeologist or the Depart-
ment Consulting Archeologist, as ap-
propriate, shall make a recommenda-
tion to the Federal land manager con-
cerning these material remains. 

(d) The Federal land manager shall 
make the determination based upon 
the facts established by and the rec-
ommendation of the principal bureau 
archaeologist or the Departmental 
Consulting Archeologist, as appro-
priate, and shall fully document the 
basis therefor, including consultation 
with Indian tribes for determinations 
regarding sites of religious or cultural 
importance. 

(e) The Federal land manager shall 
make public notice of the determina-
tion and its limitations, including any 
permitting requirements for activities 
associated with the materials deter-
mined not to be archaeological re-
sources for purposes of this part. 

(f) Any interested individual may re-
quest in writing that the Departmental 
Consulting Archeologist review any 
final determination by the Federal 
land manager that certain remains, are 
not, or are no longer, archaeological 
resources. Two (2) copies of the request 
should be sent to the Departmental 
Consulting Archeologist, National 
Park Service, P.O. Box 37127, Wash-
ington, DC 20013–7127, and should docu-
ment why the requestor disagrees with 
the determination of the Federal land 
manager. The Departmental Con-
sulting Archeologist shall review the 
request, and, if appropriate, shall re-
view the Federal land manager’s deter-
mination and its supporting docu-
mentation. Based on this review, the 
Departmental Consulting Archeologist 
shall prepare a final professional rec-
ommendation, and shall transmit the 
recommendation and the basis therefor 
to the head of the bureau for further 
consideration within 60 days of the re-
ceipt of the request. 

(g) Any determination made pursu-
ant to this section shall in no way af-
fect the Federal land manager’s obliga-
tions under other applicable laws or 
regulations. 

§ 7.34 Procedural information for se-
curing permits. 

Information about procedures to se-
cure a permit to excavate or remove 
archaeological resources from public 
lands or Indian lands can be obtained 
from the appropriate Indian tribal au-
thorities, the Federal land manager of 
the bureau that administers the spe-
cific area of the public lands or Indian 
lands for which a permit is desired, or 
from the state, regional, or national of-
fice of that bureau. 

§ 7.35 Permitting procedures for In-
dian lands. 

(a) If the lands involved in a permit 
application are Indian lands, the con-
sent of the appropriate Indian tribal 
authority or individual Indian land-
owner is required by the Act and these 
regulations. 

(b) When Indian tribal lands are in-
volved in an application for a permit or 
a request for extension or modification 
of a permit, the consent of the Indian 
tribal government must be obtained. 
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For Indian allotted lands outside res-
ervation boundaries, consent from only 
the individual landowner is needed. 
When multiple-owner allotted lands 
are involved, consent by more than 50 
percent of the ownership interest is 
sufficient. For Indian allotted lands 
within reservation boundaries, consent 
must be obtained from the Indian trib-
al government and the individual land-
owner(s). 

(c) The applicant should consult with 
the Bureau of Indian Affairs con-
cerning procedures for obtaining con-
sent from the appropriate Indian tribal 
authorities and submit the permit ap-
plication to the area office of the Bu-
reau of Indian Affairs that is respon-
sible for the administration of the 
lands in question. The Bureau of Indian 
Affairs shall insure that consultation 
with the appropriate Indian tribal au-
thority or individual Indian landowner 
regarding terms and conditions of the 
permit occurs prior to detailed evalua-
tion of the application. Permits shall 
include terms and conditions requested 
by the Indian tribe or Indian landowner 
pursuant to § 7.9 of this part. 

(d) The issuance of a permit under 
this part does not remove the require-
ment for any other permit required by 
Indian tribal law. 

§ 7.36 Permit reviews and disputes. 
(a) Any affected person disputing the 

decision of a Federal land manager 
with respect to the issuance or denial 
of a permit, the inclusion of specific 
terms and conditions in a permit, or 
the modification, suspension, or rev-
ocation of a permit may request the 
Federal land manager to review the 
disputed decision and may request a 
conference to discuss the decision and 
its basis. 

(b) The disputant, if unsatisfied with 
the outcome of the review or con-
ference, may request that the decision 
be reviewed by the head of the bureau 
involved. 

(c) Any disputant unsatisfied with 
the higher level review, and desiring to 
appeal the decision, pursuant to § 7.11 
of this part, should consult with the 
appropriate Federal land manager re-
garding the existence of published bu-
reau appeal procedures. In the absence 
of published bureau appeal procedures, 

the review by the head of the bureau 
involved will constitute the final deci-
sion. 

(d) Any affected person may request 
a review by the Departmental Con-
sulting Archeologist of any profes-
sional issues involved in a bureau per-
mitting decision, such as professional 
qualifications, research design, or 
other professional archaeological mat-
ters. The Departmental Consulting Ar-
cheologist shall make a final profes-
sional recommendation to the head of 
the bureau involved. The head of the 
bureau involved will consider the rec-
ommendation, but may reject it, in 
whole or in part, for good cause. This 
request should be in writing, and 
should state the reasons for the re-
quest. See § 7.33(f) for the address of the 
Departmental Consulting Archeologist. 

§ 7.37 Civil penalty hearings proce-
dures. 

(a) Requests for hearings. Any person 
wishing to request a hearing on a no-
tice of assessment of civil penalty, pur-
suant to § 7.15(g) of this part, may file 
a written, dated request for a hearing 
with the Hearing Division, Office of 
Hearings and Appeals, U.S. Department 
of the Interior, 801 North Quincy 
Street, Arlington, Virginia 22203–1923. 
The respondent shall enclose a copy of 
the notice of violation and the notice 
of assessment. The request shall state 
the relief sought, the basis for chal-
lenging the facts used as the basis for 
charging the violation and fixing the 
assessment, and respondent’s pref-
erence as to the place and date for a 
hearing. A copy of the request shall be 
served upon the Solicitor of the De-
partment of the Interior personally or 
by registered or certified mail (return 
receipt requested), at the address speci-
fied in the notice of assessment. Hear-
ings shall be conducted in accordance 
with 43 CFR part 4, subparts A and B. 

(b) Waiver of right to a hearing. Fail-
ure to file a written request for a hear-
ing within 45 days of the date of service 
of a notice of assessment shall be 
deemed a waiver of the right to a hear-
ing. 

(c) Commencement of hearing proce-
dures. Upon receipt of a request for a 
hearing, the Hearing Division shall as-
sign an administrative law judge to the 
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case. Notice of assignment shall be 
given promptly to the parties, and 
thereafter, all pleadings, papers, and 
other documents in the proceeding 
shall be filed directly with the admin-
istrative law judge, with copies served 
on the opposing party. 

(d) Appearance and practice. (1) Sub-
ject to the provisions of 43 CFR 1.3, the 
respondent may appear in person, by 
representative, or by counsel, and may 
participate fully in those proceedings. 
If respondent fails to appear and the 
administrative law judge determines 
such failure is without good cause, the 
administrative law judge may, in his/ 
her discretion, determine that such 
failure shall constitute a waiver of the 
right to a hearing and consent to the 
making of a decision on the record 
made at the hearing. 

(2) Departmental counsel, designated 
by the Solicitor of the Department, 
shall represent the Federal land man-
ager in the proceedings. Upon notice to 
the Federal land manager of the as-
signment of an administrative law 
judge to the case, said counsel shall 
enter his/her appearance on behalf of 
the Federal land manager and shall file 
all petitions and correspondence ex-
changes by the Federal land manager 
and the respondent pursuant to § 7.15 of 
this part which shall become part of 
the hearing record. Thereafter, service 
upon the Federal land manager shall be 
made to his/her counsel. 

(e) Hearing administration. (1) The ad-
ministrative law judge shall have all 
powers accorded by law and necessary 
to preside over the parties and the pro-
ceedings and to make decisions in ac-
cordance with 5 U.S.C. 554–557. 

(2) The transcript of testimony, the 
exhibits, and all papers, documents and 
requests filed in the proceedings, shall 
constitute the record for decision. The 
administrative law judge shall render a 
written decision upon the record, 
which shall set forth his/her findings of 
fact and conclusions of law, and the 
reasons and basis therefor, and an as-
sessment of a penalty, if any. 

(3) Unless a notice of appeal is filed 
in accordance with paragraph (f) of this 
section, the administrative law judge’s 
decision shall constitute the final ad-
ministrative determination of the Sec-

retary in the matter and shall become 
effective 30 calendar days from the 
date of this decision. 

(4) In any such hearing, the amount 
of civil penalty assessed shall be deter-
mined in accordance with this part, 
and shall not be limited by the amount 
assessed by the Federal land manager 
under § 7.15 of this part or any offer of 
mitigation or remission made by the 
Federal land manager. 

(f) Appeal. (1) Either the respondent 
or the Federal land manager may ap-
peal the decision of an administrative 
law judge by the filing of a ‘‘Notice of 
Appeal’’ with the Director, Office of 
Hearings and Appeals, U.S. Department 
of the Interior, 801 North Quincy 
Street, Arlington, Virginia 22203–1923, 
within 30 calendar days of the date of 
the administrative law judge’s deci-
sion. Such notice shall be accompanied 
by proof of service on the administra-
tive law judge and the opposing party. 

(2) Upon receipt of such a notice, the 
Director, Office of Hearings and Ap-
peals, shall appoint an ad hoc appeals 
board to hear and decide an appeal. To 
the extent they are not inconsistent 
herewith, the provision of the Depart-
ment of Hearings and Appeals Proce-
dures in 43 CFR part 4, subparts A, B, 
and G shall apply to appeal proceedings 
under this subpart. The decision of the 
board on the appeal shall be in writing 
and shall become effective as the final 
administrative determination of the 
Secretary in the proceeding on the date 
it is rendered, unless otherwise speci-
fied therein. 

(g) Report service. Copies of decisions 
in civil penalty proceedings instituted 
under the Act may be obtained by let-
ter of request addressed to the Direc-
tor, Office of Hearings and Appeals, 
U.S. Department of the Interior, 801 
North Quincy Street, Arlington, Vir-
ginia 22203–1923. Fees for this service 
shall be as established by the Director 
of that Office. 

[52 FR 9168, Mar. 23, 1987, as amended at 67 
FR 4368, Jan. 30, 2002] 
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PART 8—JOINT POLICIES OF THE 
DEPARTMENTS OF THE INTERIOR 
AND OF THE ARMY RELATIVE TO 
RESERVOIR PROJECT LANDS 

Sec. 
8.0 Acquisition of lands for reservoir 

projects. 
8.1 Lands for reservoir construction and op-

eration. 
8.2 Additional lands for correlative pur-

poses. 
8.3 Easements. 
8.4 Blocking out. 
8.5 Mineral rights. 
8.6 Buildings. 

AUTHORITY: Sec. 7, 32 Stat. 389, sec. 14, 53 
Stat. 1197; 43 U.S.C. 421, 389. 

SOURCE: 31 FR 9108, July 2, 1966, unless oth-
erwise noted. 

§ 8.0 Acquisition of lands for reservoir 
projects. 

In so far as permitted by law, it is 
the policy of the Departments of the 
Interior and of the Army to acquire, as 
a part of reservoir project construc-
tion, adequate interest in lands nec-
essary for the realization of optimum 
values for all purposes including addi-
tional land areas to assure full realiza-
tion of optimum present and future 
outdoor recreational and fish and wild-
life potentials of each reservoir. 

§ 8.1 Lands for reservoir construction 
and operation. 

The fee title will be acquired to the 
following: 

(a) Lands necessary for permanent 
structures. 

(b) Lands below the maximum flow-
age line of the reservoir including 
lands below a selected freeboard where 
necessary to safeguard against the ef-
fects of saturation, wave action, and 
bank erosion and the permit induced 
surcharge operation. 

(c) Lands needed to provide for public 
access to the maximum flowage line as 
described in paragraph (b) of this sec-
tion, or for operation and maintenance 
of the project. 

§ 8.2 Additional lands for correlative 
purposes. 

The fee title will be acquired for the 
following: 

(a) Such lands as are needed to meet 
present and future requirements for 
fish and wildlife as determined pursu-
ant to the Fish and Wildlife Coordina-
tion Act. 

(b) Such lands as are needed to meet 
present and future public requirements 
for outdoor recreation, as may be au-
thorized by Congress. 

§ 8.3 Easements. 

Easements in lieu of fee title may be 
taken only for lands that meet all of 
the following conditions: 

(a) Lands lying above the storage 
pool. 

(b) Lands in remote portions of the 
project area. 

(c) Lands determined to be of no sub-
stantial value for protection or en-
hancement of fish and wildlife re-
sources, or for public outdoor recre-
ation. 

(d) It is to the financial advantage of 
the Government to take easements in 
lieu of fee title. 

§ 8.4 Blocking out. 

Blocking out will be accomplished in 
accordance with sound real estate prac-
tices, for example, on minor sectional 
subdivision lines; and normally land 
will not be acquired to avoid severance 
damage if the owner will waive such 
damage. 

§ 8.5 Mineral rights. 

Mineral, oil and gas rights will not be 
acquired except where the development 
thereof would interfere with project 
purposes, but mineral rights not ac-
quired will be subordinated to the Gov-
ernment’s right to regulate their devel-
opment in a manner that will not 
interfere with the primary purposes of 
the project, including public access. 

§ 8.6 Buildings. 

Buildings for human occupancy as 
well as other structures which would 
interfere with the operation of the 
project for any project purpose will be 
prohibited on reservoir project lands. 
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