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flood insurance is involved, the Re-
gional Administrator shall coordinate 
with the Federal Insurance Adminis-
tration. The purpose of this coordina-
tion is to obtain information about 
flood insurance coverage and settle-
ments. 

(3) Random sample. Each disaster as-
sistance agency is responsible for pre-
venting and rectifying duplication of 
benefits under the coordination of the 
Federal Coordinating Officer (FCO) and 
the general authority of section 312. To 
determine whether duplication has oc-
curred and established procedures have 
been followed, the Regional Adminis-
trator shall, within 90 days after the 
close of the disaster assistance pro-
grams application period, for selected 
disaster declarations, examine on a 
random sample basis, FEMA’s and 
other government and voluntary agen-
cies’ case files and document the find-
ings in writing. 

(4) Duplication when assistance under 
the Act is involved. If duplication is dis-
covered, the Regional Administrator 
shall determine whether the dupli-
cating agency followed its own reme-
dial procedures. 

(i) If the duplicating agency followed 
its procedures and was successful in 
correcting the duplication, the Re-
gional Administrator will take no fur-
ther action. If the agency was not suc-
cessful in correcting the duplication, 
and the Regional Administrator is sat-
isfied that the duplicating agency fol-
lowed its remedial procedures, no fur-
ther action will be taken. 

(ii) If the duplicating agency did not 
follow its duplication of benefits proce-
dures, or the Regional Administrator is 
not satisfied that the procedures were 
followed in an acceptable manner, then 
the Regional Administrator shall pro-
vide an opportunity for the agency to 
take the required corrective action. If 
the agency cannot fulfill its respon-
sibilities for remedial action, the Re-
gional Administrator shall notify the 
recipient of the excess assistance, and 
after examining the debt, if it is deter-
mined that the likelihood of collecting 
the debt and the best interests of the 
Federal Government justify taking the 
necessary recovery actions, then take 
those recovery actions in conjunction 
with agency representatives for each 

identified case in the random sample 
(or larger universe, at the Regional Ad-
ministrator’s discretion). 

(5) Duplication when assistance under 
other authorities is involved. When the 
random sample shows evidence that du-
plication has occurred and corrective 
action is required, the Regional Admin-
istrator and the FCO shall urge the du-
plicating agency to follow its own pro-
cedures to take corrective action, and 
shall work with the agency toward that 
end. Under his/her authority in section 
312, the Regional Administrator shall 
require the duplicating agency to re-
port to him/her on its attempt to cor-
rect the duplications identified in the 
sample. 

(f) Recovering FEMA funds: debt collec-
tion. Funds due to FEMA are recovered 
in accordance with the Department of 
Homeland Security’s Debt Collection 
Regulations (6 CFR part 11—Claims). 

[54 FR 11615, Mar. 21, 1989, as amended at 67 
FR 61460, Sept. 30, 2002; 74 FR 15350, Apr. 3, 
2009] 

§§ 206.192–206.199 [Reserved] 

Subpart G—Public Assistance 
Project Administration 

SOURCE: 55 FR 2304, Jan. 23, 1990, unless 
otherwise noted. 

§ 206.200 General. 

(a) Purpose. This subpart establishes 
procedures for the administration of 
Public Assistance grants approved 
under the provisions of the Stafford 
Act. 

(b) What policies apply to FEMA public 
assistance grants? (1) The Stafford Act 
requires that we deliver eligible assist-
ance as quickly and efficiently as pos-
sible consistent with Federal laws and 
regulations. We expect the Grantee and 
the subgrantee to adhere to Stafford 
Act requirements and to these regula-
tions when administering our public 
assistance grants. 

(2) The regulations entitled ‘‘Uniform 
Requirements for Grants and Coopera-
tive Agreements to State and Local 
Governments,’’ published at 44 CFR 
part 13, place requirements on the 
State in its role as Grantee and gives 
the Grantee discretion to administer 
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federal programs under their own pro-
cedures. We expect the Grantee to: 

(i) Inform subgrantees about the sta-
tus of their applications, including no-
tifications of our approvals of Project 
Worksheets and our estimates of when 
we will make payments; 

(ii) Pay the full amounts due to sub-
grantees as soon as practicable after 
we approve payment, including the 
State contribution required in the 
FEMA-State Agreement; and 

(iii) Pay the State contribution con-
sistent with State laws. 

[55 FR 2304, Jan. 23, 1990, as amended at 63 
FR 64425, Nov. 20, 1998; 64 FR 55160, Oct. 12, 
1999] 

§ 206.201 Definitions used in this sub-
part. 

(a) Applicant means a State agency, 
local government, or eligible private 
nonprofit organization, as identified in 
Subpart H of this regulation, submit-
ting an application to the Grantee for 
assistance under the State’s grant. 

(b) Emergency work means that work 
which must be done immediately to 
save lives and to protect improved 
property and public health and safety, 
or to avert or lessen the threat of a 
major disaster. 

(c) Facility means any publicly or pri-
vately owned building, works, system, 
or equipment, built or manufactured, 
or an improved and maintained natural 
feature. Land used for agricultural pur-
poses is not a facility. 

(d) Grant means an award of financial 
assistance. The grant award shall be 
based on the total eligible Federal 
share of all approved projects. 

(e) Grantee means the government to 
which a grant is awarded which is ac-
countable for the use of the funds pro-
vided. The grantee is the entire legal 
entity even if only a particular compo-
nent of the entity is designated in the 
grant award document. For purposes of 
this regulation, except as noted in 
§ 206.202, the State is the grantee. 

(f) Hazard mitigation means any cost 
effective measure which will reduce the 
potential for damage to a facility from 
a disaster event. 

(g) Permanent work means that re-
storative work that must be performed 
through repairs or replacement, to re-
store an eligible facility on the basis of 

its predisaster design and current ap-
plicable standards. 

(h) Predisaster design means the size 
or capacity of a facility as originally 
designed and constructed or subse-
quently modified by changes or addi-
tions to the original design. It does not 
mean the capacity at which the facility 
was being used at the time the major 
disaster occurred if different from the 
most recent designed capacity. 

(i) A project is a logical grouping of 
work required as a result of the de-
clared major disaster or emergency. 
The scope of work and cost estimate 
for a project are documented on a 
Project Worksheet (FEMA Form 90–91). 

(1) We must approve a scope of eligi-
ble work and an itemized cost estimate 
before funding a project. 

(2) A project may include eligible 
work at several sites. 

(j) Project approval means the process 
in which the Regional Administrator, 
or designee, reviews and signs an ap-
proval of work and costs on a Project 
Worksheet or on a batch of Project 
Worksheets. Such approval is also an 
obligation of funds to the Grantee. 

(k) Subgrant means an award of finan-
cial assistance under a grant by a 
grantee to an eligible subgrantee. 

(l) Subgrantee means the government 
or other legal entity to which a 
subgrant is awarded and which is ac-
countable to the grantee for the use of 
the funds provided. 

[55 FR 2304, Jan. 23, 1990, as amended at 63 
FR 64425, Nov. 20, 1998; 64 FR 55160, Oct. 12, 
1999] 

§ 206.202 Application procedures. 

(a) General. This section describes the 
policies and procedures that we use to 
process public assistance grants to 
States. Under this section the State is 
the Grantee. As Grantee you are re-
sponsible for processing subgrants to 
applicants under 44 CFR parts 13 and 
206, and your own policies and proce-
dures. 

(b) Grantee. You are the grant admin-
istrator for all funds provided under 
the Public Assistance grant program. 
Your responsibilities under this section 
include: 

(1) Providing technical advice and as-
sistance to eligible subgrantees; 
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(2) Providing State support for 
project identification activities to in-
clude small and large project formula-
tion and the validation of small 
projects; 

(3) Ensuring that all potential appli-
cants are aware of available public as-
sistance; and 

(4) Submitting documents necessary 
for the award of grants. 

(c) Request for Public Assistance (Re-
quest). The Grantee must send a com-
pleted Request (FEMA Form 90–49) to 
the Regional Administrator for each 
applicant who requests public assist-
ance. You must send Requests to the 
Regional Administrator within 30 days 
after designation of the area where the 
damage occurred. 

(d) Project Worksheets. (1) An appli-
cant’s authorized local representative 
is responsible for representing the ap-
plicant and for ensuring that the appli-
cant has identified all eligible work 
and submitted all costs for disaster-re-
lated damages for funding. 

(i) We or the applicant, assisted by 
the State as appropriate, will prepare a 
Project Worksheet (FEMA Form 90–91) 
for each project. The Project Work-
sheet must identify the eligible scope 
of work and must include a quan-
titative estimate for the eligible work. 

(ii) The applicant will have 60 days 
following its first substantive meeting 
with us to identify and to report dam-
age to us. 

(2) When the estimated cost of work 
on a project is less than $1,000, that 
work is not eligible and we will not ap-
prove a Project Worksheet for the 
project. Periodically we will review 
this minimum approval amount for a 
Project Worksheet and, if needed, will 
adjust the amount by regulation. 

(e) Grant approval. (1) Before we obli-
gate any funds to the State, the Grant-
ee must complete and send to the Re-
gional Administrator a Standard Form 
(SF) 424, Application for Federal As-
sistance, and a SF 424D, Assurances for 
Construction Programs. After we re-
ceive the SF 424 and SF 424D, the Re-
gional Administrator will obligate 
funds to the Grantee based on the ap-
proved Project Worksheets. The Grant-
ee will then approve subgrants based 
on the Project Worksheets approved for 
each applicant. 

(2) When the applicant submits the 
Project Worksheets, we will have 45 
days to obligate Federal funds. If we 
have a delay beyond 45 days we will ex-
plain the delay to the Grantee. 

(f) Exceptions. The following are ex-
ceptions to the procedures and time 
limitations outlined in paragraphs (c), 
(d), and (e) of this section. 

(1) Grant applications. An Indian tribe 
or authorized tribal organization may 
submit a SF 424 directly to the Re-
gional Administrator when the Act au-
thorizes assistance and a State is le-
gally unable to assume the responsibil-
ities that these regulations prescribe. 

(2) Time limitations. The Regional Ad-
ministrator may extend the time limi-
tations shown in paragraphs (c) and (d) 
of this section when the Grantees justi-
fies and makes a request in writing. 
The justification must be based on ex-
tenuating circumstances beyond the 
grantee’s or subgrantee’s control. 

[64 FR 55160, Oct. 12, 1999, as amended at 74 
FR 15350, Apr. 3, 2009] 

§ 206.203 Federal grant assistance. 
(a) General. This section describes the 

types and extent of Federal funding 
available under State disaster assist-
ance grants, as well as limitations and 
special procedures applicable to each. 

(b) Cost sharing. All projects approved 
under State disaster assistance grants 
will be subject to the cost sharing pro-
visions established in the FEMA-State 
Agreement and the Stafford Act. 

(c) Project funding—(1) Large projects. 
When the approved estimate of eligible 
costs for an individual project is $35,000 
or greater, Federal funding shall equal 
the Federal share of the actual eligible 
costs documented by a grantee. Such 
$35,000 amount shall be adjusted annu-
ally to reflect changes in the Consumer 
Price Index for All Urban Consumers 
published by the Department of Labor. 

(2) Small projects. When the approved 
estimate of costs for an individual 
project is less than $35,000, Federal 
funding shall equal the Federal share 
of the approved estimate of eligible 
costs. Such $35,000 amount shall be ad-
justed annually as indicated in para-
graph (c)(1) of this section. 

(d) Funding options—(1) Improved 
projects. If a subgrantee desires to 
make improvements, but still restore 
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the predisaster function of a damaged 
facility, the Grantee’s approval must 
be obtained. Federal funding for such 
improved projects shall be limited to 
the Federal share of the approved esti-
mate of eligible costs. 

(2) Alternate projects. In any case 
where a subgrantee determines that 
the public welfare would not be best 
served by restoring a damaged public 
facility or the function of that facility, 
the Grantee may request that the Re-
gional Administrator approve an alter-
nate project. 

(i) The alternate project option may 
be taken only on permanent restora-
tive work. 

(ii) Federal funding for alternate 
projects for damaged public facilities 
will be 90 percent of the Federal share 
of the Federal estimate of the cost of 
repairing, restoring, reconstructing, or 
replacing the facility and of manage-
ment expenses. 

(iii) Federal funding for alternate 
projects for damaged private nonprofit 
facilities will be 75 percent of the Fed-
eral share of the Federal estimate of 
the cost of repairing, restoring, recon-
structing, or replacing the facility and 
of management expenses. 

(iv) Funds contributed for alternate 
projects may be used to repair or ex-
pand other selected public facilities, to 
construct new facilities, or to fund haz-
ard mitigation measures. These funds 
may not be used to pay the nonFederal 
share of any project, nor for any oper-
ating expense. 

(v) Prior to the start of construction 
of any alternate project the Grantee 
shall submit for approval by the Re-
gional Administrator the following: a 
description of the proposed alternate 
project(s); a schedule of work; and the 
projected cost of the project(s). The 
Grantee shall also provide the nec-
essary assurances to document compli-
ance with special requirements, includ-
ing, but not limited to floodplain man-
agement, environmental assessment, 
hazard mitigation, protection of wet-
lands, and insurance. 

[55 FR 2304, Jan. 23, 1990, as amended at 66 
FR 22444, May 4, 2001; 73 FR 20551, Apr. 16, 
2008] 

§ 206.204 Project performance. 
(a) General. This section describes the 

policies and procedures applicable dur-
ing the performance of eligible work. 

(b) Advances of funds. Advances of 
funds will be made in accordance with 
44 CFR 13.21, Payment. 

(c) Time limitations for completion of 
work—(1) Deadlines. The project com-
pletion deadlines shown below are set 
from the date that a major disaster or 
emergency is declared and apply to all 
projects approved under State disaster 
assistance grants. 

COMPLETION DEADLINES 

Type of work Months 

Debris clearance ...................................................... 6 
Emergency work ...................................................... 6 
Permanent work ....................................................... 18 

(2) Exceptions. (i) The Grantee may 
impose lesser deadlines for the comple-
tion of work under paragraph (c)(1) of 
this section if considered appropriate. 

(ii) Based on extenuating cir-
cumstances or unusual project require-
ments beyond the control of the sub-
grantee, the Grantee may extend the 
deadlines under paragraph (c)(1) of this 
section for an additional 6 months for 
debris clearance and emergency work 
and an additional 30 months, on a 
project by project basis for permanent 
work. 

(d) Requests for time extensions. Re-
quests for time extensions beyond the 
Grantee’s authority shall be submitted 
by the Grantee to the Regional Admin-
istrator and shall include the fol-
lowing: 

(1) The dates and provisions of all 
previous time extensions on the 
project; and 

(2) A detailed justification for the 
delay and a projected completion date. 
The Regional Administrator shall re-
view the request and make a deter-
mination. The Grantee shall be notified 
of the Regional Administrator’s deter-
mination in writing. If the Regional 
Administrator approves the request, 
the letter shall reflect the approved 
completion date and any other require-
ments the Regional Administrator may 
determine necessary to ensure that the 
new completion date is met. If the Re-
gional Administrator denies the time 
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extension request, the grantee may, 
upon completion of the project, be re-
imbursed for eligible project costs in-
curred only up to the latest approved 
completion date. If the project is not 
completed, no Federal funding will be 
provided for that project. 

(e) Cost Overruns. (1) During the exe-
cution of approved work a subgrantee 
may find that the actual project costs 
exceed the approved Project Worksheet 
estimates. Such cost overruns nor-
mally fall into the following three cat-
egories: 

(i) Variations in unit prices; 
(ii) Change in the scope of eligible 

work; or 
(iii) Delays in timely starts or com-

pletion of eligible work. 
(2) The subgrantee must evaluate 

each cost overrun and, when justified, 
submit a request for additional funding 
through the Grantee to the Regional 
Administrator for a final determina-
tion. All requests for the Regional Ad-
ministrator’s approval will contain suf-
ficient documentation to support the 
eligibility of all claimed work and 
costs. The Grantee must include a 
written recommendation when for-
warding the request. The Regional Ad-
ministrator will notify the Grantee in 
writing of the final determination. 
FEMA will not normally review an 
overrun for an individual small project. 
The normal procedure for small 
projects will be that when a subgrantee 
discovers a significant overrun related 
to the total final cost for all small 
projects, the subgrantee may submit 
an appeal for additional funding in ac-
cordance with § 206.206, within 60 days 
following the completion of all its 
small projects. 

(f) Progress reports. Progress reports 
will be submitted by the Grantee to the 
Regional Administrator quarterly. The 
Regional Administrator and Grantee 
shall negotiate the date for submission 
of the first report. Such reports will de-
scribe the status of those projects on 
which a final payment of the Federal 
share has not been made to the grantee 
and outline any problems or cir-
cumstances expected to result in non-
compliance with the approved grant 
conditions. 

[55 FR 2304, Jan. 23, 1990; 55 FR 5458, Feb. 15, 
1990, as amended at 64 FR 55161, Oct. 12, 1999] 

§ 206.205 Payment of claims. 

(a) Small Projects. Final payment of 
the Federal share of these projects will 
be made to the Grantee upon approval 
of the Project Worksheet. The Grantee 
will make payment of the Federal 
share to the subgrantee as soon as 
practicable after Federal approval of 
funding. Before the closeout of the dis-
aster contract, the Grantee must cer-
tify that all such projects were com-
pleted in accordance with FEMA ap-
provals and that the State contribu-
tion to the non-Federal share, as speci-
fied in the FEMA-State Agreement, 
has been paid to each subgrantee. Such 
certification is not required to specify 
the amount spent by a subgrantee on 
small projects. The Federal payment 
for small projects shall not be reduced 
if all of the approved funds are not 
spent to complete a project. However, 
failure to complete a project may re-
quire that the Federal payment be re-
funded. 

(b) Large projects. (1) The Grantee 
shall make an accounting to the Re-
gional Administrator of eligible costs 
for each approved large project. In sub-
mitting the accounting the Grantee 
shall certify that reported costs were 
incurred in the performance of eligible 
work, that the approved work was com-
pleted, that the project is in compli-
ance with the provisions of the FEMA- 
State Agreement, and that payments 
for that project have been made in ac-
cordance with 44 CFR 13.21, Payments. 
Each large project shall be submitted 
as soon as practicable after the sub-
grantee has completed the approved 
work and requested payment. 

(2) The Regional Administrator shall 
review the accounting to determine the 
eligible amount of reimbursement for 
each large project and approve eligible 
costs. If a discrepancy between re-
ported costs and approved funding ex-
ists, the Regional Administrator may 
conduct field reviews to gather addi-
tional information. If discrepancies in 
the claim cannot be resolved through a 
field review, a Federal audit may be 
conducted. If the Regional Adminis-
trator determines that eligible costs 
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exceed the initial approval, he/she will 
obligate additional funds as necessary. 

[55 FR 2304, Jan. 23, 1990, as amended at 64 
FR 55161, Oct. 12, 1999] 

§ 206.206 Appeals. 
An eligible applicant, subgrantee, or 

grantee may appeal any determination 
previously made related to an applica-
tion for or the provision of Federal as-
sistance according to the procedures 
below. 

(a) Format and Content. The applicant 
or subgrantee will make the appeal in 
writing through the grantee to the Re-
gional Administrator. The grantee 
shall review and evaluate all sub-
grantee appeals before submission to 
the Regional Administrator. The 
grantee may make grantee-related ap-
peals to the Regional Administrator. 
The appeal shall contain documented 
justification supporting the appellant’s 
position, specifying the monetary fig-
ure in dispute and the provisions in 
Federal law, regulation, or policy with 
which the appellant believes the initial 
action was inconsistent. 

(b) Levels of Appeal. (1) The Regional 
Administrator will consider first ap-
peals for public assistance-related deci-
sions under subparts A through L of 
this part. 

(2) The Assistant Administrator for 
the Disaster Assistance Directorate 
will consider appeals of the Regional 
Administrator’s decision on any first 
appeal under paragraph (b)(1) of this 
section. 

(c) Time Limits. (1) Appellants must 
file appeals within 60 days after receipt 
of a notice of the action that is being 
appealed. 

(2) The grantee will review and for-
ward appeals from an applicant or sub-
grantee, with a written recommenda-
tion, to the Regional Administrator 
within 60 days of receipt. 

(3) Within 90 days following receipt of 
an appeal, the Regional Administrator 
(for first appeals) or Assistant Admin-
istrator for the Disaster Assistance Di-
rectorate (for second appeals) will no-
tify the grantee in writing of the dis-
position of the appeal or of the need for 
additional information. A request by 
the Regional Administrator or Assist-
ant Administrator for the Disaster As-
sistance Directorate for additional in-

formation will include a date by which 
the information must be provided. 
Within 90 days following the receipt of 
the requested additional information 
or following expiration of the period 
for providing the information, the Re-
gional Administrator or Assistant Ad-
ministrator for the Disaster Assistance 
Directorate will notify the grantee in 
writing of the disposition of the appeal. 
If the decision is to grant the appeal, 
the Regional Administrator will take 
appropriate implementing action. 

(d) Technical Advice. In appeals in-
volving highly technical issues, the Re-
gional Administrator or Assistant Ad-
ministrator for the Disaster Assistance 
Directorate may, at his or her discre-
tion, submit the appeal to an inde-
pendent scientific or technical person 
or group having expertise in the sub-
ject matter of the appeal for advice or 
recommendation. The period for this 
technical review may be in addition to 
other allotted time periods. Within 90 
days of receipt of the report, the Re-
gional Administrator or Assistant Ad-
ministrator for the Disaster Assistance 
Directorate will notify the grantee in 
writing of the disposition of the appeal. 

(e) Transition. (1) This rule is effec-
tive for all appeals pending on and ap-
peals from decisions issued on or after 
May 8, 1998, except as provided in para-
graph (e)(2) of this section. 

(2) Appeals pending from a decision 
of an Assistant Administrator for the 
Disaster Assistance Directorate before 
May 8, 1998 may be appealed to the Ad-
ministrator in accordance with 44 CFR 
206.440 as it existed before May 8, 1998 
(44 CFR, revised as of October 1, 1997). 

(3) The decision of the FEMA official 
at the next higher appeal level shall be 
the final administrative decision of 
FEMA. 

[63 FR 17110, Apr. 8, 1998; 63 FR 24970, May 6, 
1998] 

§ 206.207 Administrative and audit re-
quirements. 

(a) General. Uniform administrative 
requirements which are set forth in 44 
CFR part 13 apply to all disaster assist-
ance grants and subgrants. 

(b) State administrative plan. (1) The 
State shall develop a plan for the ad-
ministration of the Public Assistance 
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program that includes at a minimum, 
the items listed below: 

(i) The designation of the State agen-
cy or agencies which will have the re-
sponsibility for program administra-
tion. 

(ii) The identification of staffing 
functions in the Public Assistance pro-
gram, the sources of staff to fill these 
functions, and the management and 
oversight responsibilities of each. 

(iii) Procedures for: 
(A) Notifying potential applicants of 

the availability of the program; 
(B) Conducting briefings for potential 

applicants and application procedures, 
program eligibility guidance and pro-
gram deadlines; 

(C) Assisting FEMA in determining 
applicant eligibility; 

(D) Participating with FEMA in con-
ducting damage surveys to serve as a 
basis for obligations of funds to sub-
grantees; 

(E) Participating with FEMA in the 
establishment of hazard mitigation and 
insurance requirements; 

(F) Processing appeal requests, re-
quests for time extensions and requests 
for approval of overruns, and for proc-
essing appeals of grantee decisions; 

(G) Compliance with the administra-
tive requirements of 44 CFR parts 13 
and 206; 

(H) Compliance with the audit re-
quirements of 44 CFR part 13; 

(I) Processing requests for advances 
of funds and reimbursement; and 

(J) Determining staffing and budg-
eting requirements necessary for prop-
er program management. 

(K) Determining the reasonable per-
centage or amount of pass-through 
funds for management costs provided 
under 44 CFR part 207 that the grantee 
will make available to subgrantees, 
and the basis, criteria, or formula for 
determining the subgrantee percentage 
or amount. 

(2) The Grantee may request the Re-
gional Administrator to provide tech-
nical assistance in the preparation of 
such administrative plan. 

(3) In accordance with the Interim 
Rule published March 21, 1989, the 
Grantee was to have submitted an ad-
ministrative plan to the RD for ap-
proval by September 18, 1989. An ap-
proved plan must be on file with FEMA 

before grants will be approved in a fu-
ture major disaster. Thereafter, the 
Grantee shall submit a revised plan to 
the Regional Administrator annually. 
In each disaster for which Public As-
sistance is included, the Regional Ad-
ministrator shall request the Grantee 
to prepare any amendments required to 
meet current policy guidance. 

(4) The Grantee shall ensure that the 
approved administrative plan is incor-
porated into the State emergency plan. 

(c) Audit—(1) Nonfederal audit. For 
grantees or subgrantees, requirements 
for nonfederal audit are contained in 
FEMA regulations at 44 CFR part 13 or 
OMB Circular A–110 as appropriate. 

(2) Federal audit. In accordance with 
44 CFR part 13, FEMA may elect to 
conduct a Federal audit of the disaster 
assistance grant or any of the sub-
grants. 

[55 FR 2304, Jan. 23, 1990; 55 FR 5458, Feb. 15, 
1990, as amended at 72 FR 57875, Oct. 11, 2007; 
74 FR 15350, Apr. 3, 2009] 

§ 206.208 Direct Federal assistance. 
(a) General. When the State and local 

government lack the capability to per-
form or to contract for eligible emer-
gency work and/or debris removal, 
under sections 402(4), 403 or 407 of the 
Act, the Grantee may request that the 
work be accomplished by a Federal 
agency. Such assistance is subject to 
the cost sharing provisions outlined in 
§ 206.203(b) of this subpart. Direct Fed-
eral assistance is also subject to the 
eligibility criteria contained in Sub-
part H of these regulations. FEMA will 
reimburse other Federal agencies in ac-
cordance with Subpart A of these regu-
lations. 

(b) Requests for assistance. All re-
quests for direct Federal assistance 
shall be submitted by the Grantee to 
the Regional Administrator and shall 
include: 

(1) A written agreement that the 
State will: 

(i) Provide without cost to the 
United States all lands, easements and 
rights-of-ways necessary to accomplish 
the approved work; 

(ii) Hold and save the United States 
free from damages due to the requested 
work, and shall indemnify the Federal 
Government against any claims arising 
from such work; 
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(iii) Provide reimbursement to FEMA 
for the nonFederal share of the cost of 
such work in accordance with the pro-
visions of the FEMA-State Agreement; 
and 

(iv) Assist the performing Federal 
agency in all support and local juris-
dictional matters. 

(2) A statement as to the reasons the 
State and the local government cannot 
perform or contract for performance of 
the requested work. 

(3) A written agreement from an eli-
gible applicant that such applicant will 
be responsible for the items in subpara-
graph (b)(1) (i) and (ii) of this section, 
in the event that a State is legally un-
able to provide the written agreement. 

(c) Implementation. (1) If the Regional 
Administrator approves the request, a 
mission assignment will be issued to 
the appropriate Federal agency. The 
mission assignment letter to the agen-
cy will define the scope of eligible 
work, the estimated cost of the eligible 
work and the billing period frequency. 
The Federal agency must not exceed 
the approved funding limit without the 
authorization of the Regional Adminis-
trator. 

(2) If all or any part of the requested 
work falls within the statutory author-
ity of another Federal agency, the Re-
gional Administrator shall not approve 
that portion of the work. In such case, 
the unapproved portion of the request 
will be referred to the appropriate 
agency for action. 

(d) Time limitation. The time limita-
tion for completion of work by a Fed-
eral agency under a mission assign-
ment is 60 days after the President’s 
declaration. Based on extenuating cir-
cumstances or unusual project require-
ments, the Regional Administrator 
may extend this time limitation. 

(e) Project management. (1) The per-
forming Federal agency shall ensure 
that the work is completed in accord-
ance with the Regional Administra-
tor’s approved scope of work, costs and 
time limitations. The performing Fed-
eral agency shall also keep the Re-
gional Administrator and Grantee ad-
vised of work progress and other 
project developments. It is the respon-
sibility of the performing Federal 
agency to ensure compliance with ap-
plicable Federal, State and local legal 

requirements. A final inspection report 
will be completed upon termination of 
all direct Federal assistance work. 
Final inspection reports shall be signed 
by a representative of the performing 
Federal agency and the State. Once the 
final eligible cost is determined (in-
cluding Federal agency overhead), the 
State will be billed for the nonFederal 
share of the mission assignment in ac-
cordance with the cost sharing provi-
sions of the FEMA-State Agreement. 

(2) Pursuant to the agreements pro-
vided in the request for assistance the 
Grantee shall assist the performing 
Federal agency in all State and local 
jurisdictional matters. These matters 
include securing local building permits 
and rights of entry, control of traffic 
and pedestrians, and compliance with 
local building ordinances. 

[55 FR 2304, Jan. 23, 1990, as amended at 64 
FR 55161, Oct. 12, 1999] 

§ 206.209 Arbitration for Public Assist-
ance determinations related to Hur-
ricanes Katrina and Rita (Major 
disaster declarations DR–1603, DR– 
1604, DR–1605, DR–1606, and DR– 
1607). 

(a) Scope. Pursuant to section 601 of 
the American Recovery and Reinvest-
ment Act of 2009, Public Law 111–5, this 
section establishes procedures for arbi-
tration to resolve disputed Public As-
sistance applications under the fol-
lowing major disaster declarations: 
DR–1603, DR–1604, DR–1605, DR–1606, 
and DR–1607. 

(b) Applicability. An applicant or sub-
grantee (hereinafter ‘‘applicant’’ for 
purposes of this section) may request 
arbitration of a determination made by 
FEMA on an application for Public As-
sistance, provided that the total 
amount of the project is greater than 
$500,000, and provided that: 

(1) the applicant is eligible to file an 
appeal under § 206.206; or 

(2) the applicant had a first or second 
level appeal pending with FEMA pursu-
ant to § 206.206 on or after February 17, 
2009. 

(c) Governing rules. An applicant that 
elects arbitration agrees to abide by 
this section and applicable guidance. 
The arbitration will be conducted pur-
suant to procedure established by the 
arbitration panel. 
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(d) Limitations—(1) Election of rem-
edies. A request for arbitration under 
this section is in lieu of filing or con-
tinuing an appeal under § 206.206. 

(2) Final agency action under § 206.206. 
Arbitration is not available for any 
matter that obtained final agency ac-
tion by FEMA pursuant to § 206.206 
prior to February 17, 2009. Arbitration 
is not available for determinations for 
which the applicant failed to file a 
timely appeal under the provisions of 
§ 206.206 prior to August 31, 2009, or for 
determinations which received a deci-
sion on a second appeal from FEMA 
prior to February 17, 2009. 

(e) Request for arbitration—(1) Content 
of request. The request for arbitration 
must contain a written statement and 
all documentation supporting the posi-
tion of the applicant, the disaster num-
ber, and the name and address of the 
applicant’s authorized representative 
or counsel. 

(2) Submission by the applicant to the 
Grantee, the FEMA Regional Adminis-
trator, and the arbitration administrator. 
An applicant under paragraph (b)(1) of 
this section must submit its request 
for arbitration in writing simulta-
neously to the Grantee, the FEMA Re-
gional Administrator, and the arbitra-
tion administrator within 30 calendar 
days after receipt of notice of the de-
termination that is the subject of the 
arbitration request or by September 30, 
2009, whichever is later. An applicant 
under paragraph (b)(2) of this section 
must make a request for arbitration in 
writing and, if FEMA has not issued a 
decision on the appeal, submit a with-
drawal of the pending appeal, simulta-
neously to the Grantee, the FEMA Re-
gional Administrator, and the arbitra-
tion administrator by October 30, 2009. 

(3) Submission by the Grantee to the ar-
bitration administrator and FEMA. With-
in 15 calendar days of receipt of the ap-
plicant’s request for arbitration, the 
Grantee must forward the name and 
address of the Grantee’s authorized 
representative or counsel, and may for-
ward a written recommendation in sup-
port or opposition to the applicant’s re-
quest for arbitration, simultaneously 
to the FEMA Regional Administrator, 
the arbitration administrator, and the 
applicant. 

(4) Submission of FEMA’s response. 
FEMA will submit a memorandum in 
support of its position, a copy of the 
Project Worksheet(s), and any other 
supporting information, as well as the 
name and address of its authorized rep-
resentative or counsel, simultaneously 
to the arbitration administrator, the 
Grantee, and the applicant, within 30 
calendar days of receipt of the appli-
cant’s request for arbitration. 

(5) Process for submissions. When sub-
mitting a request for arbitration, the 
applicant should describe its claim 
with sufficient detail so that the cir-
cumstances of the dispute are clear to 
the arbitration panel. All papers, no-
tices, or other documents submitted to 
the arbitration administrator under 
this section by the applicant, the 
Grantee, or FEMA will be served on 
each party’s authorized representative 
or counsel. The submitting party will 
make such service by courier or over-
night delivery service (such as Federal 
Express, DHL, United Parcel Service, 
or the United States Postal Service 
overnight delivery), addressed to the 
party, representative, or counsel, as 
applicable, at its last known address. 

(f) Selection of arbitration panel. The 
arbitration administrator will select 
the arbitration panel for arbitration 
and notify the applicant, FEMA, and 
the Grantee of the names and identi-
ties of the arbitrators selected for the 
panel. 

(g) Preliminary conference. The arbi-
tration panel will hold a preliminary 
conference with the parties and/or rep-
resentatives of the parties within 10 
business days of the panel’s receipt of 
FEMA’s response to the request for ar-
bitration. The panel and the parties 
will discuss the future conduct of the 
arbitration, including clarification of 
the disputed issues, request for dis-
qualification of an arbitrator (if appli-
cable), and any other preliminary mat-
ters. The date and place of any oral 
hearing will be set at the preliminary 
conference. The preliminary conference 
will be conducted by telephone. 

(h) Hearing—(1) Request for hearing. 
The panel will provide the applicant 
and FEMA with an opportunity to 
make an oral presentation on the sub-
stance of the applicant’s claim in per-
son, by telephone conference, or other 
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means during which all the parties 
may simultaneously hear all other par-
ticipants. If the applicant or FEMA 
would like to request an oral hearing, 
the request must be made no later than 
the preliminary conference. 

(2) Location of hearing. If an in-person 
hearing is authorized, it will be held at 
a hearing facility of the arbitration 
panel’s choosing. 

(3) Conduct of hearing. Each party 
may present its position through oral 
presentations by individuals designated 
in advance of the hearing. These pres-
entations may reference documents 
submitted pursuant to paragraph (e) of 
this section; the parties may not pro-
vide additional paper submissions at 
the hearing. If the panel deems it ap-
propriate or necessary, it may request 
additional written materials from ei-
ther or both parties or seek the advice 
or expertise of independent scientific 
or technical subject matter experts. 

(4) Closing of hearing. The panel will 
inquire of each party whether it has 
any further argument. When satisfied 
that the record is complete, the panel 
will declare the hearing closed, unless 
a post-hearing submission of additional 
information or a memorandum of law 
is to be provided in accordance with 
this paragraph. The hearing will be de-
clared closed as of the date set by the 
panel for the submission of the addi-
tional information or the memorandum 
of law. 

(5) Time limits. The panel will endeav-
or to hold the hearing within 60 cal-
endar days of the preliminary con-
ference. 

(6) Postponement. The arbitration 
panel may postpone a hearing upon 
agreement of the parties, or upon re-
quest of a party for good cause shown. 
Within 10 business days of the post-
ponement, the arbitration panel will 
notify the parties of the rescheduled 
date of the hearing. 

(7) Record of the hearing. There will be 
no recording of the hearing, unless a 
party specifically requests and ar-
ranges for such recording at its own ex-
pense. 

(8) Post-hearing submission of addi-
tional information. A party may file 
with the arbitration panel additional 
information or a memorandum of law 
after the hearing upon the arbitration 

panel’s request or upon the request of 
one of the parties with the panel’s con-
sent. The panel will set the time for 
submission of the additional informa-
tion or the memorandum of law. 

(9) Reopening of hearing. The hearing 
may be reopened on the panel’s initia-
tive under compelling circumstances at 
any time before the decision is made. 

(i) Review by the arbitration panel. (1) 
Determination of timeliness. Upon notifi-
cation by FEMA, or on its own initia-
tive, the arbitration panel will deter-
mine whether the applicant timely 
filed a request for arbitration. 

(2) Substantive review. The arbitration 
panel will consider all relevant written 
materials provided by the applicant, 
the Grantee, and FEMA, as well as oral 
presentations, if any. If the panel 
deems it appropriate or necessary, it 
may request additional written mate-
rials from either or both parties or 
seek the advice or expertise of inde-
pendent scientific or technical subject 
matter experts. 

(j) Ex parte communications. No party 
and no one acting on behalf of any 
party will engage in ex parte commu-
nications with a member of the arbi-
tration panel. If a party or someone 
acting on behalf of any party engages 
in ex parte communications with a 
member of the arbitration panel, the 
party that engaged in such commu-
nication will provide a summary or a 
transcript of the entire communication 
to the other parties. 

(k) Decision—(1) Time limits. The panel 
will make every effort to issue a writ-
ten decision within 60 calendar days 
after the panel declares the hearing 
closed pursuant to paragraph (h)(4) of 
this section, or, if a hearing was not re-
quested, within 60 calendar days fol-
lowing the receipt of FEMA’s response 
to the request for arbitration. A deci-
sion of the panel may take longer than 
60 calendar days if the arbitration in-
volves a highly technical or complex 
matter. 

(2) Form and content. The decision of 
the panel will be in writing and signed 
by each member of the panel. The 
panel will issue a reasoned decision 
that includes a brief and informal dis-
cussion of the factual and legal basis 
for the decision. 
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(3) Finality of decision. A decision of 
the majority of the panel shall con-
stitute a final decision, binding on all 
parties. Final decisions are not subject 
to further administrative review. Final 
decisions are not subject to judicial re-
view, except as permitted by 9 U.S.C. 
10. 

(4) Delivery of decision. Notice and de-
livery of the decision will be by fac-
simile or other electronic means and 
by regular mail to each party or its au-
thorized representative or counsel. 

(l) Costs. FEMA will pay the fees as-
sociated with the arbitration panel, the 
costs of any expert retained by the 
panel, and the arbitration facility 
costs, if any. The expenses for each 
party, including attorney’s fees, rep-
resentative fees, copying costs, costs 
associated with attending any hearing, 
or any other fees not listed in this 
paragraph will be paid by the party in-
curring such costs. 

(m) Guidance. FEMA may issue sepa-
rate guidance as necessary to supple-
ment this section. 

[FR 44767, Aug. 31, 2009] 

§§ 206.210–206.219 [Reserved] 

Subpart H—Public Assistance 
Eligibility 

SOURCE: 55 FR 2307, Jan. 23, 1990, unless 
otherwise noted. 

§ 206.220 General. 
This subpart provides policies and 

procedures for determinations of eligi-
bility of applicants for public assist-
ance, eligibility of work, and eligibility 
of costs for assistance under sections 
402, 403, 406, 407, 418, 419, 421(d), 502, and 
503 of the Stafford Act. Assistance 
under this subpart must also conform 
to requirements of 44 CFR part 201, 
Mitigation Planning, and 44 CFR part 
206, subparts G—Public Assistance 
Project Administration, I—Public As-
sistance Insurance Requirements, J— 
Coastal Barrier Resources Act, and M— 
Minimum Standards. Regulations 
under 44 CFR part 9—Floodplain Man-
agement and 44 CFR part 10—Environ-
mental Considerations, also apply to 
this assistance. 

[67 FR 8854, Feb. 26, 2002] 

§ 206.221 Definitions. 

(a) Educational institution means: 
(1) Any elementary school as defined 

by section 801(c) of the Elementary and 
Secondary Education Act of 1965; or 

(2) Any secondary school as defined 
by section 801(h) of the Elementary and 
Secondary Education Act of 1965; or 

(3) Any institution of higher edu-
cation as defined by section 1201 of the 
Higher Education Act of 1965. 

(b) Force account means an appli-
cant’s own labor forces and equipment. 

(c) Immediate threat means the threat 
of additional damage or destruction 
from an event which can reasonably be 
expected to occur within five years. 

(d) Improved property means a struc-
ture, facility or item of equipment 
which was built, constructed or manu-
factured. Land used for agricultural 
purposes is not improved property. 

(e) Private nonprofit facility means 
any private nonprofit educational, util-
ity, emergency, medical, or custodial 
care facility, including a facility for 
the aged or disabled, and other facility 
providing essential governmental type 
services to the general public, and such 
facilities on Indian reservations. Fur-
ther definition is as follows: 

(1) Educational facilities means class-
rooms plus related supplies, equipment, 
machinery, and utilities of an edu-
cational institution necessary or ap-
propriate for instructional, administra-
tive, and support purposes, but does 
not include buildings, structures and 
related items used primarily for reli-
gious purposes or instruction. 

(2) Utility means buildings, struc-
tures, or systems of energy, commu-
nication, water supply, sewage collec-
tion and treatment, or other similar 
public service facilities. 

(3) Irrigation facility means those fa-
cilities that provide water for essential 
services of a governmental nature to 
the general public. Irrigation facilities 
include water for fire suppression, gen-
erating and supplying electricity, and 
drinking water supply; they do not in-
clude water for agricultural purposes. 

(4) Emergency facility means those 
buildings, structures, equipment, or 
systems used to provide emergency 
services, such as fire protection, ambu-
lance, or rescue, to the general public, 
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