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preclude prior notice to and consulta-
tion with the Chief Counsel, the em-
ployee shall respectfully request from
the demanding authority a stay in the
proceedings to allow sufficient time to
obtain advice of counsel.

(d) If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with paragraph (c) of this sec-
tion pending consultation with coun-
sel, or if the court or other authority
rules that the demand must be com-
plied with irrespective of instructions
not to testify or disclose the informa-
tion sought, the employee upon whom
the demand has been made shall re-
spectfully decline to comply with the
demand, citing these regulations and
United States ex rel. Touhy v. Ragen, 340
U.S. 462 (1951).

§5.88 Testimony in litigation in which
the United States is a party.

(a) Whenever, in any legal proceeding
in which the United States is a party,
the attorney in charge of presenting
the case for the United States requests
it, the Chief Counsel shall arrange for
an employee of the Agency to testify as
a witness for the United States.

(b) The attendance and testimony of
named employees of the Agency may
not be required in any legal proceeding
by the judge or other presiding officer,
by subpoena or otherwise. However, the
judge or other presiding officer may,
upon a showing of exceptional cir-
cumstances (such as a case in which a
particular named FEMA employee has
direct personal knowledge of a mate-
rial fact not known to the witness
made available by the Agency) require
the attendance and testimony of
named FEMA personnel.

§5.89 Waiver.

The Chief Counsel may grant, in
writing, a waiver of any policy or pro-
cedure prescribed by this subpart,
where waiver is considered necessary
to promote a significant interest of the
Agency or for other good cause. In
granting such waiver, the Chief Coun-
sel shall attach to the waiver such rea-
sonable conditions and limitations as
are deemed appropriate in order that a
response in strict compliance with the
terms of a subpoena duces tecum or the

providing of testimony will not inter-
fere with the duties of the employee
and will otherwise conform to the poli-
cies of this part. The Administrator
may, in his or her discretion, review
any decision to authorize a waiver of
any policy or procedure prescribed by
this subpart.
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