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§79.8

each appeal that is filed on a timely
basis to determine if the appeal com-
plies with this section and includes suf-
ficient documentation to be evaluated.
The Regional Administrator may re-
ject an appeal on initial review if it is
made on a basis other than those listed
in paragraph (d)(1) of this section; if
the property owner does not provide
sufficient documentation, including, if
applicable, supplemental information
requested by the Regional Adminis-
trator by the deadline established by
the Regional Administrator, which
shall not exceed the timeframe de-
scribed in paragraph (d) of this section;
or if the appeal otherwise fails to com-
ply with this section.

(3) If, upon initial review, the Re-
gional Administrator determines that
the basis for the offered mitigation ac-
tivity was erroneous on its face and the
appeal can be resolved in favor of the
property owner, the appeal will be
closed and no insurance increase will
apply to the property. All other cases
will be referred to the Administrator
for assignment to an independent third
party for review. The independent third
party shall make a final determination
on each appeal within 90 days of the
date on which FEMA receives the ap-
peal. As a low cost option, the property
owner may request that the Adminis-
trator substitute a reviewer from
FEMA’s Alternative Dispute Resolu-
tion Office for the independent third
party.

(4) A property owner who brings an
appeal will be responsible for paying
his/her attorneys’ fees and costs to
gather the necessary documentation
and data to demonstrate the ground(s)
for the appeal. Attorneys’ fees and
costs cannot be awarded by the inde-
pendent third party.

(5) If the property owner prevails on
appeal, the independent third party
shall require the Administrator to
charge the risk premium rate for flood
insurance coverage of the property at
the amount paid prior to the mitiga-
tion offer, as adjusted by any other
premium adjustments otherwise appli-
cable to the property. If the inde-
pendent third party hearing the appeal
is compensated for such service, the
NFIF shall bear the costs of such com-
pensation.

44 CFR Ch. | (10-1-09 Edition)

(6) If the property owner loses the ap-
peal, the Administrator shall promptly
increase the chargeable risk premium
rate for flood insurance coverage of the
property to the amount established
pursuant to paragraph (c) of this sec-
tion, and shall collect from the prop-
erty owner the amount necessary to
cover the stay of the applicability of
such increased rates while the appeal
was pending. If FEMA does not receive
the additional premium by the date it
is due, the amount of coverage will be
reduced to match the amount of pre-
mium payment received. If the inde-
pendent third party hearing the appeal
is compensated for such service, the
property owner shall bear the costs of
such compensation.

§79.8 Allowable costs.

(a) General. General policies for de-
termining allowable costs are ad-
dressed in §§13.4, 13.6, and 13.22 of this
chapter. Allowable costs are explained
in this paragraph.

(1) Eligible Management Costs—(i)
Grantee. States are eligible to receive
management costs consisting of a max-
imum of 10 percent of the planning and
project activities awarded to the State,
each fiscal year under FMA and SRL,
respectively. These costs must be in-
cluded in the application to FEMA. An
Indian tribal government applying di-
rectly to FEMA is eligible for manage-
ment costs consisting of a maximum of
10 percent of grants awarded for plan-
ning and project activities under the
SRL and FMA programs respectively.

(ii) Subgrantee. Subapplicants may
include a maximum of 5 percent of the
total funds requested for their sub-
application for management costs to
support the implementation of their
planning or project activity. These
costs must be included in the sub-
application to the State.

(2) Indirect costs. Indirect costs of ad-
ministering the FMA and SRL pro-
grams are eligible as part of the 10 per-
cent management costs for the grantee
or the 5 percent management costs of
the subgrantee, but in no case do they
make the recipient eligible for addi-
tional management costs that exceed
the caps identified in paragraph (a)(1)
of this section. In addition, all costs
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must be in accordance with the provi-
sions of part 13 of this chapter and Of-
fice of Management and Budget Cir-
cular A-87.

(b) Pre-award costs. FEMA may fund
eligible pre-award planning or project
costs at its discretion and as funds are
available. Grantees and subgrantees
may be reimbursed for eligible pre-
award costs for activities directly re-
lated to the development of the project
or planning proposal. These costs can
only be incurred during the open appli-
cation period of the respective grant
program. Costs associated with imple-
mentation of the activity but incurred
prior to grant award are not eligible.
Therefore, activities where implemen-
tation is initiated or completed prior
to award are not eligible and will not
be reimbursed.

(c) Duplication of benefits. Grant funds
may not duplicate benefits received by
or available to applicants, sub-
applicants and project participants
from insurance, other assistance pro-
grams, legal awards, or any other
source to address the same purpose.
Such individual or entity must notify
the grantee and FEMA of all benefits
that it receives or anticipates from
other sources for the same purpose.
FEMA will reduce the subgrant award
by the amounts available for the same
purpose from another source.

(d) Negligence or other tortious conduct.
FEMA grant funds are not available
where an applicant, subapplicant, other
project participant, or third party’s
negligence or intentional actions con-
tributed to the conditions to be miti-
gated. If the applicant, subapplicant, or
project participant suspects negligence
or other tortious conduct by a third
party for causing such condition, they
are responsible for taking all reason-
able steps to recover all costs attrib-
utable to the tortious conduct of the
third party. FEMA generally considers
such amounts to be duplicated benefits
available for the same purpose, and
will treat them consistent with para-
graph (c¢) of this section.

(e) FEMA grant funds are not avail-
able to satisfy or reimburse for legal
obligations, such as those imposed by a
legal settlement, court order, or State
law.

§79.9

§79.9 Grant administration.

(a) The Grantee must follow FEMA
grant requirements, including submis-
sion of performance and financial sta-
tus reports, and shall follow adequate
competitive procurement procedures.
In addition, grantees are responsible
for ensuring that all subgrantees are
aware of and follow the requirements
contained in part 13 of this chapter.

(b) During the implementation of an
approved grant, the State POC may
find that actual costs are exceeding the
approved award amount. While there is
no guarantee of additional funding,
FEMA will only consider requests
made by the State POC to pay for such
overruns if:

(1) Funds are available to meet the
requested increase in funding;

(2) The amended grant award meets
the cost-share requirements identified
in this section; and

(3) The total amount obligated to the
State does not exceed the maximum
funding amounts set in §79.4(a)(2).

(c) Grantees may use cost underruns
from ongoing subgrants to offset over-
runs incurred by another subgrant(s)
awarded under the same grant. All
costs for which funding is requested
must have been included in the original
application’s cost estimate.

(d) For all cost overruns that exceed
the amount approved under the grant,
and which require additional Federal
funds, the State POC shall submit a
written request with a recommenda-
tion, including a justification for the
additional funding to the Regional Ad-
ministrator for a determination. If ap-
proved, the Regional Administrator
shall increase the grant through an
amendment to the original award docu-
ment.

(e) At the time of closeout, FEMA
will recapture any funds provided to a
State or a community under these pro-
grams if the applicant has not provided
the appropriate matching funds, the
approved project has not been com-
pleted within the timeframes specified
in the grant agreement, or the com-
pleted project does not meet the cri-
teria specified in this part.
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