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Department of Health and Human Services § 89.3 

PART 89—ORGANIZATIONAL IN-
TEGRITY OF ENTITIES IMPLE-
MENTING PROGRAMS AND AC-
TIVITIES UNDER THE LEADERSHIP 
ACT 

Sec. 
89.1 Definitions. 
89.2 Organizational integrity of recipients. 
89.3 Certifications. 

AUTHORITY: 22 U.S.C. 7631(f) and 5 U.S.C. 
301. 

SOURCE: 73 FR 79001, Dec. 24, 2008, as cor-
rected at 74 FR 2888, Jan. 16, 2009, unless oth-
erwise noted. 

§ 89.1 Definitions. 
For the purposes of this part: 
Commercial Sex Act means any sex act 

on account of which anything of value 
is given to or received by any person. 

Prime Recipients are contractors, 
grantees, applicants or awardees who 
receive Leadership Act funds for HIV/ 
AIDS programs directly from HHS. 

Prostitution means procuring or pro-
viding any commercial sex act. 

Recipients are contractors, grantees, 
applicants or awardees who receive 
Leadership Act funds for HIV/AIDS 
programs directly or indirectly from 
HHS. Recipients include both prime re-
cipients and sub-recipients. 

Sex Trafficking means the recruit-
ment, harboring, transportation, provi-
sion, or obtaining of a person for the 
purpose of a commercial sex act. 

Sub-Recipients are contractors, grant-
ees, applicants or awardees, other than 
prime recipients, who receive Leader-
ship Act funds for HIV/AIDS programs 
from other recipients rather than di-
rectly from HHS. 

§ 89.2 Organizational integrity of re-
cipients. 

(a) A recipient must have objective 
integrity and independence from any 
organization that engages in activities 
inconsistent with a policy opposing 
prostitution and sex trafficking. A re-
cipient will be found to have objective 
integrity and independence from such 
an organization if: 

(1) The organization is a legally sepa-
rate entity; 

(2) The organization receives no 
transfer of Leadership Act funds, and 
Leadership Act funds do not subsidize 

activities inconsistent with a policy 
opposing prostitution and sex traf-
ficking; and 

(3) The recipient is physically and fi-
nancially separate from the organiza-
tion. Mere bookkeeping separation of 
Leadership Act funds from other funds 
is not sufficient. HHS will determine, 
on a case-by-case basis and based on 
the totality of the facts, whether suffi-
cient physical and financial separation 
exists. The presence or absence of any 
one or more factors will not be deter-
minative. Factors relevant to this de-
termination shall include, but will not 
be limited to, the following: 

(i) The existence of separate per-
sonnel, management, and governance; 

(ii) The existence of separate ac-
counts, accounting records, and 
timekeeping records; 

(iii) The degree of separation from fa-
cilities, equipment and supplies used 
by the organization to conduct activi-
ties inconsistent with a policy oppos-
ing prostitution and sex trafficking, 
and the extent of such activities by the 
organization; 

(iv) The extent to which signs and 
other forms of identification that dis-
tinguish the recipient from the organi-
zation are present, and signs and mate-
rials that could be associated with the 
organization or activities inconsistent 
with a policy opposing prostitution and 
sex trafficking are absent; and 

(v) The extent to which HHS, the 
U.S. Government and the project name 
are protected from public association 
with the organization and its activities 
inconsistent with a policy opposing 
prostitution and sex trafficking in ma-
terials such as publications, con-
ferences and press or public state-
ments. 

(b) An organization is ineligible to re-
ceive any Leadership Act funds unless 
it has provided the certifications re-
quired by § 89.3. 

§ 89.3 Certifications. 
(a) HHS agencies shall include the 

certification requirements for any 
grant, cooperative agreement, con-
tract, or other funding instrument in 
the public announcement of the avail-
ability of the grant, cooperative agree-
ment, contract, or other funding in-
strument. 
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(b) Unless the recipient is otherwise 
excepted, a person authorized to bind 
the recipient shall execute the certifi-
cations for the grant, cooperative 
agreement, contract, or other funding 
instrument. 

(c) A prime recipient must submit its 
certifications to the grant or contract 
officer of the HHS agency that will 
award funds. A sub-recipient must pro-
vide its certifications to the prime re-
cipient. The prime recipient will sub-
mit certifications from its sub-recipi-
ents when requested to do so by the 
HHS grant or contract officer. 

(d) The certifications shall state as 
follows: 

(1) Organizational Integrity Certifi-
cation: ‘‘I hereby certify that [name of 
recipient], a recipient of the funds 
made available through this [grant, co-
operative agreement, contract, or 
other funding instrument], has objec-
tive integrity and independence from 
any organization that engages in ac-
tivities inconsistent with a policy op-
posing prostitution and sex traf-
ficking.’’ 

(2) Acknowledgement Certification: 
‘‘I further certify that the recipient ac-
knowledges that these certifications 
are a prerequisite to receipt of U.S. 
Government funds in connection with 
this [grant, cooperative agreement, 
contract, or other funding instrument], 
and that any violation of these certifi-
cations shall be grounds for termi-
nation by HHS in accordance with the 
Federal Acquisition Regulations, part 
49 for contracts, 45 CFR parts 74 or 92 
for grants and cooperative agreements, 
as well as any other remedies as pro-
vided by law.’’ 

(3) Sub-Recipient Compliance Certifi-
cation: ‘‘I further certify that the re-
cipient will include these identical cer-
tification requirements in any [grant, 
cooperative agreement, contract, or 
other funding instrument] to a sub-re-
cipient of funds made available under 
this [grant, cooperative agreement, 
contract, or other funding instrument], 
and will require such sub-recipient to 
provide the same certifications that 
the recipient provided.’’ 

(e) Prime recipients and sub-recipi-
ents of funds must file a renewed cer-
tification each Fiscal Year, in align-
ment with the award cycle. Prime re-

cipients and sub-recipients that are al-
ready recipients as of the effective date 
of this regulation must file a certifi-
cation upon any extension, amend-
ment, or modification of the grant, co-
operative agreement, contract, or 
other funding instrument that extends 
the term of such instrument, or adds 
additional funds to it. 

PART 90—NONDISCRIMINATION 
ON THE BASIS OF AGE IN PRO-
GRAMS OR ACTIVITIES RECEIV-
ING FEDERAL FINANCIAL ASSIST-
ANCE 

Subpart A—General 

Sec. 
90.1 What is the purpose of the Age Dis-

crimination Act of 1975? 
90.2 What is the purpose of these regula-

tions? 
90.3 What programs or activities does the 

Age Discrimination Act of 1975 cover? 
90.4 How are the terms in the regulations 

defined? 

Subpart B—What is Age Discrimination? 

STANDARDS FOR DETERMINING 
DISCRIMINATORY PRACTICES 

90.11 Purpose of this subpart. 
90.12 Rules against age discrimination. 
90.13 Definitions of normal operation and 

statutory objective. 
90.14 Exceptions to the rules against age 

discrimination. Normal operation or 
statutory objective of any program or ac-
tivity. 

90.15 Exceptions to the rules against age 
discrimination. Reasonable factors other 
than age. 

90.16 Burden of proof. 

Subpart C—What are the Responsibilities of 
the Federal Agencies? 

90.31 Issuance of regulations. 
90.32 Review of agency policies and adminis-

trative practices. 
90.33 Interagency cooperation. 
90.34 Agency reports. 

Subpart D—Investigation, Conciliation and 
Enforcement Procedures 

90.41 What is the purpose of this subpart? 
90.42 What responsibilities do recipients and 

agencies have generally to ensure com-
pliance with the Act? 

90.43 What specific responsibilities do agen-
cies and recipients have to ensure com-
pliance with the Act? 
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