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U.S. Secretary of Health and Human Serv-
ices] require any individual to perform or 
assist in the performance of any part of a 
health service program or research activ-
ity funded by the U.S. Department of 
Health & Human Services if such service or 
activity would be contrary to his religious 
beliefs or moral convictions. 

l[if sub-recipient is an entity that these 
funds through a recipient which received 
them through receives grants or contracts 
for biomedical or behavioral research 
under any program administered by the 
U.S. Secretary of Health and Human Serv-
ices] discriminate in the employment, pro-
motion, termination, or the extension of 
staff or other privileges to any physician 
or other health care personnel because he 
performed, assisted in the performance, re-
fused to perform, or refused to assist in the 
performance of any lawful health service 
or research activity on the grounds that 
his performance or assistance in perform-
ance of such service or activity would be 
contrary to his religious beliefs or moral 
convictions, or because of the religious be-
liefs or moral convictions concerning such 
activity themselves.’’ 

l[All sub-recipients] I further certify that 
the sub-recipient acknowledges that these 
certifications by the sub-recipient of funds 
are certifications made directly to the De-
partment and that any violation of these 
certifications may result in termination by 
the Department of the recipient’s grant, 
cooperative agreement, contract, grant 
under a contract, memorandum of under-
standing or other funding or employment 
instrument or contract prior to the end of 
its term and recovery of appropriated 
funds expended prior to termination, and 
may be used as such at the Department’s 
discretion. I further certify that the sub- 
recipient will submit all certifications to 
the recipient entity through which it re-
ceived Department funds.’’ 

(e) Exceptions. Provided that such in-
dividuals or organizations are not re-
cipients or sub-recipients of Depart-
ment funds through another instru-
ment, program, or mechanism, other 
than those set forth in paragraph (e)(1) 
through (e)(6) of this section, the fol-
lowing individuals or organizations 
shall not be required to comply with 
the written certification requirements 
set forth in this section: 

(1) A physician, as defined in 42 
U.S.C. 1395(r), physician office, or other 
health care practitioner participating 
in Part B of the Medicare program; 

(2) A physician, as defined in 42 
U.S.C. 1395(r), physician office, or other 
health care practitioner which partici-

pates in Part C of the Medicare pro-
gram, when such individuals or organi-
zations are sub-recipients of Depart-
ment funds through a Medicare Advan-
tage plan; 

(3) A sub-recipient of Department 
funds through a State Medicaid pro-
gram; 

(4) A recipient or sub-recipient of De-
partment funds awarded under certain 
grant programs currently administered 
by the Administration for Children and 
Families, whose purpose is either sole-
ly financial assistance unrelated to 
health care or which is otherwise unre-
lated to health care provision, and 
which, in addition, does not involve— 

(i) Medical or behavioral research; 
(ii) The involvement of health care 

providers; 
(iii) Any significant likelihood of re-

ferral for the provision of health care; 
(5) A recipient or sub-recipient of De-

partment funds awarded under certain 
grant programs currently administered 
by the Administration on Aging, whose 
purpose is either solely financial as-
sistance unrelated to health care or 
which is otherwise unrelated to health 
care provision, and which, in addition, 
does not involve— 

(i) Medical or behavioral research; 
(ii) The involvement of health care 

providers; 
(iii) Any significant likelihood of re-

ferral for the provision of health care; 
and 

(6) Indian Tribes and Tribal Organiza-
tions when contracting with the Indian 
Health Service under the Indian Self- 
Determination and Education Assist-
ance Act. 

§ 88.6 Complaint handling and inves-
tigating. 

The Office for Civil Rights (OCR) of 
the Department of Health and Human 
Services has been designated to receive 
complaints of discrimination and coer-
cion based on the health care con-
science protection statutes and this 
regulation. OCR will coordinate han-
dling of complaints with the staff of 
the Departmental programs from 
which the entity, with respect to which 
a complaint has been filed, receives 
funding (i.e., Department funding com-
ponent). 
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Department of Health and Human Services § 89.3 

PART 89—ORGANIZATIONAL IN-
TEGRITY OF ENTITIES IMPLE-
MENTING PROGRAMS AND AC-
TIVITIES UNDER THE LEADERSHIP 
ACT 

Sec. 
89.1 Definitions. 
89.2 Organizational integrity of recipients. 
89.3 Certifications. 

AUTHORITY: 22 U.S.C. 7631(f) and 5 U.S.C. 
301. 

SOURCE: 73 FR 79001, Dec. 24, 2008, as cor-
rected at 74 FR 2888, Jan. 16, 2009, unless oth-
erwise noted. 

§ 89.1 Definitions. 
For the purposes of this part: 
Commercial Sex Act means any sex act 

on account of which anything of value 
is given to or received by any person. 

Prime Recipients are contractors, 
grantees, applicants or awardees who 
receive Leadership Act funds for HIV/ 
AIDS programs directly from HHS. 

Prostitution means procuring or pro-
viding any commercial sex act. 

Recipients are contractors, grantees, 
applicants or awardees who receive 
Leadership Act funds for HIV/AIDS 
programs directly or indirectly from 
HHS. Recipients include both prime re-
cipients and sub-recipients. 

Sex Trafficking means the recruit-
ment, harboring, transportation, provi-
sion, or obtaining of a person for the 
purpose of a commercial sex act. 

Sub-Recipients are contractors, grant-
ees, applicants or awardees, other than 
prime recipients, who receive Leader-
ship Act funds for HIV/AIDS programs 
from other recipients rather than di-
rectly from HHS. 

§ 89.2 Organizational integrity of re-
cipients. 

(a) A recipient must have objective 
integrity and independence from any 
organization that engages in activities 
inconsistent with a policy opposing 
prostitution and sex trafficking. A re-
cipient will be found to have objective 
integrity and independence from such 
an organization if: 

(1) The organization is a legally sepa-
rate entity; 

(2) The organization receives no 
transfer of Leadership Act funds, and 
Leadership Act funds do not subsidize 

activities inconsistent with a policy 
opposing prostitution and sex traf-
ficking; and 

(3) The recipient is physically and fi-
nancially separate from the organiza-
tion. Mere bookkeeping separation of 
Leadership Act funds from other funds 
is not sufficient. HHS will determine, 
on a case-by-case basis and based on 
the totality of the facts, whether suffi-
cient physical and financial separation 
exists. The presence or absence of any 
one or more factors will not be deter-
minative. Factors relevant to this de-
termination shall include, but will not 
be limited to, the following: 

(i) The existence of separate per-
sonnel, management, and governance; 

(ii) The existence of separate ac-
counts, accounting records, and 
timekeeping records; 

(iii) The degree of separation from fa-
cilities, equipment and supplies used 
by the organization to conduct activi-
ties inconsistent with a policy oppos-
ing prostitution and sex trafficking, 
and the extent of such activities by the 
organization; 

(iv) The extent to which signs and 
other forms of identification that dis-
tinguish the recipient from the organi-
zation are present, and signs and mate-
rials that could be associated with the 
organization or activities inconsistent 
with a policy opposing prostitution and 
sex trafficking are absent; and 

(v) The extent to which HHS, the 
U.S. Government and the project name 
are protected from public association 
with the organization and its activities 
inconsistent with a policy opposing 
prostitution and sex trafficking in ma-
terials such as publications, con-
ferences and press or public state-
ments. 

(b) An organization is ineligible to re-
ceive any Leadership Act funds unless 
it has provided the certifications re-
quired by § 89.3. 

§ 89.3 Certifications. 
(a) HHS agencies shall include the 

certification requirements for any 
grant, cooperative agreement, con-
tract, or other funding instrument in 
the public announcement of the avail-
ability of the grant, cooperative agree-
ment, contract, or other funding in-
strument. 
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