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Subpart 9.1—Responsible 
Prospective Contractors 

9.100 Scope of subpart. 

This subpart prescribes policies, 
standards, and procedures for deter-
mining whether prospective contrac-
tors and subcontractors are respon-
sible. 

9.101 Definition. 

Surveying activity, as used in this sub-
part, means the cognizant contract ad-
ministration office or, if there is no 
such office, another organization des-
ignated by the agency to conduct 
preaward surveys. 

[48 FR 42142, Sept. 19, 1983, as amended at 66 
FR 2128, Jan. 10, 2001] 

9.102 Applicability. 

(a) This subpart applies to all pro-
posed contracts with any prospective 
contractor that is located— 

(1) In the United States or its out-
lying areas; or 

(2) Elsewhere, unless application of 
the subpart would be inconsistent with 
the laws or customs where the con-
tractor is located. 

(b) This subpart does not apply to 
proposed contracts with (1) foreign, 
State, or local governments; (2) other 
U.S. Government agencies or their in-
strumentalities; or (3) agencies for the 
blind or other severely handicapped 
(see subpart 8.7). 

[48 FR 42142, Sept. 19, 1983, as amended at 68 
FR 28080, May 22, 2003] 

9.103 Policy. 
(a) Purchases shall be made from, 

and contracts shall be awarded to, re-
sponsible prospective contractors only. 

(b) No purchase or award shall be 
made unless the contracting officer 
makes an affirmative determination of 
responsibility. In the absence of infor-
mation clearly indicating that the pro-
spective contractor is responsible, the 
contracting officer shall make a deter-
mination of nonresponsibility. If the 
prospective contractor is a small busi-
ness concern, the contracting officer 
shall comply with subpart 19.6, Certifi-
cates of Competency and Determina-
tions of Responsibility. (If Section 8(a) 

of the Small Business Act (15 U.S.C. 
637) applies, see subpart 19.8.) 

(c) The award of a contract to a sup-
plier based on lowest evaluated price 
alone can be false economy if there is 
subsequent default, late deliveries, or 
other unsatisfactory performance re-
sulting in additional contractual or ad-
ministrative costs. While it is impor-
tant that Government purchases be 
made at the lowest price, this does not 
require an award to a supplier solely 
because that supplier submits the low-
est offer. A prospective contractor 
must affirmatively demonstrate its re-
sponsibility, including, when nec-
essary, the responsibility of its pro-
posed subcontractors. 

[48 FR 42142, Sept. 19, 1983, as amended at 61 
FR 67410, Dec. 20, 1996; 62 FR 44819, Aug. 22, 
1997; 62 FR 48921, Sept. 17, 1997; 65 FR 80264, 
Dec. 20, 2000; 66 FR 17755, Apr. 3, 2001; 66 FR 
66986, 66989, Dec. 27, 2001] 

9.104 Standards. 

9.104–1 General standards. 
To be determined responsible, a pro-

spective contractor must— 
(a) Have adequate financial resources 

to perform the contract, or the ability 
to obtain them (see 9.104–3(a)); 

(b) Be able to comply with the re-
quired or proposed delivery or perform-
ance schedule, taking into consider-
ation all existing commercial and gov-
ernmental business commitments; 

(c) Have a satisfactory performance 
record (see 48 CFR 9.104–3(b) and part 
42, subpart 42.15). A prospective con-
tractor shall not be determined respon-
sible or nonresponsible solely on the 
basis of a lack of relevant performance 
history, except as provided in 9.104–2; 

(d) Have a satisfactory record of in-
tegrity and business ethics (for exam-
ple, see Subpart 42.15). 

(e) Have the necessary organization, 
experience, accounting and operational 
controls, and technical skills, or the 
ability to obtain them (including, as 
appropriate, such elements as produc-
tion control procedures, property con-
trol systems, quality assurance meas-
ures, and safety programs applicable to 
materials to be produced or services to 
be performed by the prospective con-
tractor and subcontractors) (see 9.104– 
3(a)); 
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(f) Have the necessary production, 
construction, and technical equipment 
and facilities, or the ability to obtain 
them (see 9.104–3(a)); and 

(g) Be otherwise qualified and eligi-
ble to receive an award under applica-
ble laws and regulations (see also in-
verted domestic corporation prohibi-
tion at FAR 9.108). 

[48 FR 42142, Sept. 19, 1983, as amended at 51 
FR 27119, July 29, 1986; 56 FR 55374, Oct. 25, 
1991; 60 FR 16718, Mar. 31, 1995; 61 FR 67410, 
Dec. 20, 1996; 65 FR 80264, Dec. 20, 2000; 66 FR 
17756, Apr. 3, 2001; 66 FR 66986, 66989, Dec. 27, 
2001; 73 FR 67091, Nov. 12, 2008; 74 FR 31563, 
July 1, 2009] 

9.104–2 Special standards. 
(a) When it is necessary for a par-

ticular acquisition or class of acquisi-
tions, the contracting officer shall de-
velop, with the assistance of appro-
priate specialists, special standards of 
responsibility. Special standards may 
be particularly desirable when experi-
ence has demonstrated that unusual 
expertise or specialized facilities are 
needed for adequate contract perform-
ance. The special standards shall be set 
forth in the solicitation (and so identi-
fied) and shall apply to all offerors. 

(b) Contracting officers shall award 
contracts for subsistence only to those 
prospective contractors that meet the 
general standards in 9.104–1 and are ap-
proved in accordance with agency sani-
tation standards and procedures. 

9.104–3 Application of standards. 
(a) Ability to obtain resources. Except 

to the extent that a prospective con-
tractor has sufficient resources or pro-
poses to perform the contract by sub-
contracting, the contracting officer 
shall require acceptable evidence of the 
prospective contractor’s ability to ob-
tain required resources (see 9.104–1(a), 
(e), and (f)). Acceptable evidence nor-
mally consists of a commitment or ex-
plicit arrangement, that will be in ex-
istence at the time of contract award, 
to rent, purchase, or otherwise acquire 
the needed facilities, equipment, other 
resources, or personnel. Consideration 
of a prime contractor’s compliance 
with limitations on subcontracting 
shall take into account the time period 
covered by the contract base period or 

quantites plus option periods or quan-
tities, if such options are considered 
when evaluating offers for award. 

(b) Satisfactory performance record. A 
prospective contractor that is or re-
cently has been seriously deficient in 
contract performance shall be pre-
sumed to be nonresponsible, unless the 
contracting officer determines that the 
circumstances were properly beyond 
the contractor’s control, or that the 
contractor has taken appropriate cor-
rective action. Past failure to apply 
sufficient tenacity and perseverance to 
perform acceptably is strong evidence 
of nonresponsibility. Failure to meet 
the quality requirements of the con-
tract is a significant factor to consider 
in determining satisfactory perform-
ance. The contracting officer shall con-
sider the number of contracts involved 
and the extent of deficient performance 
in each contract when making this de-
termination. If the pending contract 
requires a subcontracting plan pursu-
ant to Subpart 19.7, The Small Busi-
ness Subcontracting Program, the con-
tracting officer shall also consider the 
prospective contractor’s compliance 
with subcontracting plans under recent 
contracts. 

(c) Affiliated concerns. Affiliated con-
cerns (see Concern in 19.001 and Affili-
ates in 19.101) are normally considered 
separate entities in determining 
whether the concern that is to perform 
the contract meets the applicable 
standards for responsibility. However, 
the contracting officer shall consider 
the affiliate’s past performance and in-
tegrity when they may adversely affect 
the prospective contractor’s responsi-
bility. 

(d)(1) Small business concerns. If a 
small business concern’s offer that 
would otherwise be accepted is to be re-
jected because of a determination of 
nonresponsibility, the contracting offi-
cer shall refer the matter to the Small 
Business Administration, which will 
decide whether or not to issue a Cer-
tificate of Competency (see subpart 
19.6). 
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(2) A small business that is unable to 
comply with the limitations on subcon-
tracting at 52.219–14 may be considered 
nonresponsible. 

[48 FR 42142, Sept. 19, 1983, as amended at 53 
FR 27463, July 20, 1988; 53 FR 34226, Sept. 2, 
1988; 56 FR 55378, Oct. 25, 1991; 60 FR 48260, 
Sept. 18, 1995; 61 FR 67410, Dec. 20, 1996; 62 FR 
44820, Aug. 22, 1997; 63 FR 70267, Dec. 18, 1998; 
65 FR 80264, Dec. 20, 2000; 66 FR 66989, Dec. 27, 
2001; 67 FR 13068, Mar. 20, 2002] 

9.104–4 Subcontractor responsibility. 
(a) Generally, prospective prime con-

tractors are responsible for deter-
mining the responsibility of their pro-
spective subcontractors (but see 9.405 
and 9.405–2 regarding debarred, ineli-
gible, or suspended firms). Determina-
tions of prospective subcontractor re-
sponsibility may affect the Govern-
ment’s determination of the prospec-
tive prime contractor’s responsibility. 
A prospective contractor may be re-
quired to provide written evidence of a 
proposed subcontractor’s responsi-
bility. 

(b) When it is in the Government’s 
interest to do so, the contracting offi-
cer may directly determine a prospec-
tive subcontractor’s responsibility 
(e.g., when the prospective contract in-
volves medical supplies, urgent re-
quirements, or substantial subcon-
tracting). In this case, the same stand-
ards used to determine a prime con-
tractor’s responsibility shall be used by 
the Government to determine subcon-
tractor responsibility. 

9.104–5 Certification regarding re-
sponsibility matters. 

(a) When an offeror provides an af-
firmative response in paragraph (a)(1) 
of the provision at 52.209–5, Certifi-
cation Regarding Responsibility Mat-
ters, or paragraph (h) of provision 
52.212–3, the contracting officer shall— 

(1) Promptly, upon receipt of offers, 
request such additional information 
from the offeror as the offeror deems 
necessary in order to demonstrate the 
offeror’s responsibility to the con-
tracting officer (but see 9.405); and 

(2) Notify, prior to proceeding with 
award, in accordance with agency pro-
cedures (see 9.406–3(a) and 9.407–3(a)), 
the agency official responsible for ini-
tiating debarment or suspension ac-

tion, where an offeror indicates the ex-
istence of an indictment, charge, con-
viction, or civil judgment, or Federal 
tax delinquency in an amount that ex-
ceeds $3,000. 

(b) Offerors who do not furnish the 
certification or such information as 
may be requested by the contracting 
officer shall be given an opportunity to 
remedy the deficiency. Failure to fur-
nish the certification or such informa-
tion may render the offeror nonrespon-
sible. 

[73 FR 21798, Apr. 22, 2008] 

9.104–6 Solicitation provision. 

The contracting officer shall insert 
the provision at 52.209–5, Certification 
Regarding Responsibility Matters, in 
solicitations where the contract value 
is expected to exceed the simplified ac-
quisition threshold. 

[73 FR 21798, Apr. 22, 2008] 

9.105 Procedures. 

9.105–1 Obtaining information. 

(a) Before making a determination of 
responsibility, the contracting officer 
shall possess or obtain information suf-
ficient to be satisfied that a prospec-
tive contractor currently meets the ap-
plicable standards in 9.104. 

(b)(1) Generally, the contracting offi-
cer shall obtain information regarding 
the responsibility of prospective con-
tractors, including requesting 
preaward surveys when necessary (see 
9.106), promptly after a bid opening or 
receipt of offers. However, in nego-
tiated contracting, especially when re-
search and development is involved, 
the contracting officer may obtain this 
information before issuing the request 
for proposals. Requests for information 
shall ordinarily be limited to informa-
tion concerning (i) the low bidder or 
(ii) those offerors in range for award. 

(2) Preaward surveys shall be man-
aged and conducted by the surveying 
activity. 

(i) If the surveying activity is a con-
tract administration office— 

(A) That office shall advise the con-
tracting officer on prospective contrac-
tors’ financial competence and credit 
needs; and 
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(B) The administrative contracting 
officer shall obtain from the auditor 
any information required concerning 
the adequacy of prospective contrac-
tors’ accounting systems and these sys-
tems’ suitability for use in admin-
istering the proposed type of contract. 

(ii) If the surveying activity is not a 
contract administration office, the 
contracting officer shall obtain from 
the auditor any information required 
concerning prospective contractors’ fi-
nancial competence and credit needs, 
the adequacy of their accounting sys-
tems, and these systems’ suitability for 
use in administering the proposed type 
of contract. 

(3) Information on financial resources 
and performance capability shall be ob-
tained or updated on as current a basis 
as is feasible up to the date of award. 

(c) In making the determination of 
responsibility (see 9.104–1(c)), the con-
tracting officer shall consider relevant 
past performance information (see sub-
part 42.15). In addition to the Govern-
mentwide performance information re-
pository, Past Performance Informa-
tion Retrieval System (PPIRS) (at 
www.ppirs.gov), the contracting officer 
should use the following sources of in-
formation to support such determina-
tions: 

(1) The Excluded Parties List System 
maintained in accordance with Subpart 
9.4. 

(2) Records and experience data, in-
cluding verifiable knowledge of per-
sonnel within the contracting office, 
audit offices, contract administration 
offices, and other contracting offices. 

(3) The prospective contractor—in-
cluding bid or proposal information 
(including the certification at 52.209–5 
or 52.212–3(h) (see 9.104–5)), question-
naire replies, financial data, informa-
tion on production equipment, and per-
sonnel information. 

(4) Commercial sources of supplier in-
formation of a type offered to buyers in 
the private sector. 

(5) Preaward survey reports (see 
9.106). 

(6) Other sources such as publica-
tions; suppliers, subcontractors, and 
customers of the prospective con-
tractor; financial institutions; Govern-
ment agencies; and business and trade 
associations. 

(d) Contracting offices and cognizant 
contract administration offices that 
become aware of circumstances casting 
doubt on a contractor’s ability to per-
form contracts successfully shall 
promptly exchange relevant informa-
tion. 

[48 FR 42142, Sept. 19, 1983, as amended at 51 
FR 27119, July 29, 1986; 52 FR 9038, Mar. 20, 
1987; 54 FR 19813, May 8, 1989; 60 FR 16718, 
Mar. 31, 1995; 60 FR 33065, June 26, 1995; 61 FR 
39201, July 26, 1996; 69 FR 76349, Dec. 20, 2004; 
73 FR 21798, Apr. 22, 2008; 74 FR 31560, July 1, 
2009] 

9.105–2 Determinations and docu-
mentation. 

(a) Determinations. (1) The con-
tracting officer’s signing of a contract 
constitutes a determination that the 
prospective contractor is responsible 
with respect to that contract. When an 
offer on which an award would other-
wise be made is rejected because the 
prospective contractor is found to be 
nonresponsible, the contracting officer 
shall make, sign, and place in the con-
tract file a determination of non-
responsibility, which shall state the 
basis for the determination. 

(2) If the contracting officer deter-
mines and documents that a responsive 
small business lacks certain elements 
of responsibility, the contracting offi-
cer shall comply with the procedures in 
subpart 19.6. When a certificate of com-
petency is issued for a small business 
concern (see subpart 19.6), the con-
tracting officer may accept the factors 
covered by the certificate without fur-
ther inquiry. 

(b) Support documentation. Documents 
and reports supporting a determination 
of responsibility or nonresponsibility, 
including any preaward survey reports 
and any applicable Certificate of Com-
petency, must be included in the con-
tract file. 

9.105–3 Disclosure of preaward infor-
mation. 

(a) Except as provided in subpart 24.2, 
Freedom of Information Act, informa-
tion (including the preaward survey re-
port) accumulated for purposes of de-
termining the responsibility of a pro-
spective contractor shall not be re-
leased or disclosed outside the Govern-
ment. 
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(b) The contracting officer may dis-
cuss preaward survey information with 
the prospective contractor before de-
termining responsibility. After award, 
the contracting officer or, if it is ap-
propriate, the head of the surveying ac-
tivity or a designee may discuss the 
findings of the preaward survey with 
the company surveyed. 

(c) Preaward survey information may 
contain proprietary or source selection 
information and should be marked with 
the appropriate legend and protected 
accordingly (see 3.104–4). 

[48 FR 42142, Sept. 19, 1983, as amended by 54 
FR 20496, May 11, 1989; 62 FR 232, Jan. 2, 1997; 
67 FR 13063, Mar. 20, 2002] 

9.106 Preaward surveys. 

9.106–1 Conditions for preaward sur-
veys. 

(a) A preaward survey is normally re-
quired only when the information on 
hand or readily available to the con-
tracting officer, including information 
from commercial sources, is not suffi-
cient to make a determination regard-
ing responsibility. In addition, if the 
contemplated contract will have a 
fixed price at or below the simplified 
acquisition threshold or will involve 
the acquisition of commercial items 
(see part 12), the contracting officer 
should not request a preaward survey 
unless circumstances justify its cost. 

(b) When a cognizant contract admin-
istration office becomes aware of a pro-
spective award to a contractor about 
which unfavorable information exists 
and no preaward survey has been re-
quested, it shall promptly obtain and 
transmit details to the contracting of-
ficer. 

(c) Before beginning a preaward sur-
vey, the surveying activity shall ascer-
tain whether the prospective con-
tractor is debarred, suspended, or ineli-
gible (see subpart 9.4). If the prospec-
tive contractor is debarred, suspended, 
or ineligible, the surveying activity 
shall advise the contracting officer 
promptly and not proceed with the 
preaward survey unless specifically re-
quested to do so by the contracting of-
ficer. 

[48 FR 42142, Sept. 19, 1983, as amended at 51 
FR 27489, July 31, 1986; 60 FR 48237, Sept. 18, 
1995; 61 FR 39201, July 26, 1996] 

9.106–2 Requests for preaward sur-
veys. 

The contracting officer’s request to 
the surveying activity (Preaward Sur-
vey of Prospective Contractor (Gen-
eral), SF 1403) shall— 

(a) Identify additional factors about 
which information is needed; 

(b) Include the complete solicitation 
package (unless it has previously been 
furnished), and any information indi-
cating prior unsatisfactory perform-
ance by the prospective contractor; 

(c) State whether the contracting of-
fice will participate in the survey; 

(d) Specify the date by which the re-
port is required. This date should be 
consistent with the scope of the survey 
requested and normally shall allow at 
least 7 working days to conduct the 
survey; and 

(e) When appropriate, limit the scope 
of the survey. 

9.106–3 Interagency preaward surveys. 

When the contracting office and the 
surveying activity are in different 
agencies, the procedures of this section 
9.106 and subpart 42.1 shall be followed 
along with the regulations of the agen-
cy in which the surveying activity is 
located, except that reasonable special 
requests by the contracting office shall 
be accommodated. 

[48 FR 42142, Sept. 19, 1983, as amended at 54 
FR 20496, May 11, 1989; 55 FR 36795, Sept. 6, 
1990; 62 FR 232, Jan. 2, 1997] 

9.106–4 Reports. 

(a) The surveying activity shall com-
plete the applicable parts of SF 1403, 
Preaward Survey of Prospective Con-
tractor (General); SF 1404, Preaward 
Survey of Prospective Contractor— 
Technical; SF 1405, Preaward Survey of 
Prospective Contractor—Production; 
SF 1406, Preaward Survey of Prospec-
tive Contractor—Quality Assurance; 
SF 1407, Preaward Survey of Prospec-
tive Contractor—Financial Capability; 
and SF 1408, Preaward Survey of Pro-
spective Contractor—Accounting Sys-
tem; and provide a narrative discussion 
sufficient to support both the evalua-
tion ratings and the recommendations. 
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(b) When the contractor surveyed is a 
small business that has received pref-
erential treatment on an ongoing con-
tract under Section 8(a) of the Small 
Business Act (15 U.S.C. 637) or has re-
ceived a Certificate of Competency dur-
ing the last 12 months, the surveying 
activity shall consult the appropriate 
Small Business Administration field 
office before making an affirmative 
recommendation regarding the con-
tractor’s responsibility or nonresponsi-
bility. 

(c) When a preaward survey discloses 
previous unsatisfactory performance, 
the surveying activity shall specify the 
extent to which the prospective con-
tractor plans, or has taken, corrective 
action. Lack of evidence that past fail-
ure to meet contractual requirements 
was the prospective contractor’s fault 
does not necessarily indicate satisfac-
tory performance. The narrative shall 
report any persistent pattern of need 
for costly and burdensome Government 
assistance (e.g., engineering, inspec-
tion, or testing) provided in the Gov-
ernment’s interest but not contrac-
tually required. 

(d) When the surveying activity pos-
sesses information that supports a rec-
ommendation of complete award with-
out an on-site survey and no special 
areas for investigation have been re-
quested, the surveying activity may 
provide a short-form preaward survey 
report. The short-form report shall 
consist solely of the Preaward Survey 
of Prospective Contractor (General), 
SF 1403. Sections III and IV of this 
form shall be completed and block 21 
shall be checked to show that the re-
port is a short-form preaward report. 

9.107 Surveys of nonprofit agencies 
participating in the AbilityOne Pro-
gram under the Javits-Wagner- 
O’Day Act. 

(a) The Committee for Purchase 
From People Who Are Blind or Se-
verely Disabled (Committee), as au-
thorized by 41 U.S.C. 46–48c, determines 
what supplies and services Federal 
agencies are required to purchase from 
AbilityOne participating nonprofit 
agencies serving people who are blind 
or have other severe disabilities (see 
Subpart 8.7). The Committee is re-
quired to find an AbilityOne partici-

pating nonprofit agency capable of fur-
nishing the supplies or services before 
the nonprofit agency can be designated 
as a mandatory source under the 
AbilityOne Program. The Committee 
may request a contracting office to as-
sist in assessing the capabilities of a 
nonprofit agency. 

(b) The contracting office, upon re-
quest from the Committee, shall re-
quest a capability survey from the ac-
tivity responsible for performing 
preaward surveys, or notify the Com-
mittee that the AbilityOne partici-
pating nonprofit agency is capable, 
with supporting rationale, and that the 
survey is waived. The capability survey 
will focus on the technical and produc-
tion capabilities and applicable 
preaward survey elements to furnish 
specific supplies or services being con-
sidered for addition to the Procure-
ment List. 

(c) The contracting office shall use 
the Standard Form 1403 to request a 
capability survey of organizations em-
ploying people who are blind or have 
other severe disabilities. 

(d) The contracting office shall fur-
nish a copy of the completed survey, or 
notice that the AbilityOne partici-
pating nonprofit agency is capable and 
the survey is waived, to the Executive 
Director, Committee for Purchase from 
People Who Are Blind or Severely Dis-
abled. 

[59 FR 67029, Dec. 28, 1994, as amended at 73 
FR 53995, Sept. 17, 2008] 

9.108 Prohibition on contracting with 
inverted domestic corporations. 

9.108–1 Definition. 
Inverted domestic corporation, as used 

in this section, means a foreign incor-
porated entity which is treated as an 
inverted domestic corporation under 6 
U.S.C. 395(b), i.e., a corporation that 
used to be incorporated in the United 
States, or used to be a partnership in 
the United States, but now is incor-
porated in a foreign country, or is a 
subsidiary whose parent corporation is 
incorporated in a foreign country, that 
meets the criteria specified in 6 U.S.C. 
395(b), applied in accordance with the 
rules and definitions of 6 U.S.C. 395(c). 

[74 FR 31563, July 1, 2009] 
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9.108–2 Relationship with the Internal 
Revenue Code and Treasury regula-
tions. 

(a) Inverted domestic corporations 
are covered not only in the Department 
of Homeland Security statute at 6 
U.S.C. 395, but also are similarly cov-
ered in the Internal Revenue Code at 26 
U.S.C. 7874. A foreign corporation is 
treated as an inverted domestic cor-
poration for U.S. Federal income tax 
purposes, rather than as a foreign cor-
poration, if— 

(1) At least 80 percent (80%) of the 
stock is now held by former share-
holders of the domestic corporation or 
partners of the domestic partnership; 
and 

(2) The foreign entity plus companies 
connected to it by 50 percent (50%) or 
more ownership do not have substan-
tial business activities in the foreign 
country. 

(b) A foreign corporation that is 
treated as an inverted domestic cor-
poration for U.S. Federal income tax 
purposes, is also treated as one for pur-
poses of this section. 

(c) A foreign entity that escapes the 
tax consequence of 26 U.S.C. 7874 only 
because the inversion transactions 
were completed on or before the March 
4, 2003, date in section 7874, is neverthe-
less treated as an inverted domestic 
corporation for purposes of 6 U.S.C. 395 
(which does not have a limiting date) 
and therefore also for purposes of this 
section. 

[74 FR 31563, July 1, 2009] 

9.108–3 Prohibition. 

(a) Section 743 of Division D of the 
FY 2009 Omnibus Appropriations Act 
(Public Law 111–8) prohibits the use of 
2009 appropriated funds for contracting 
with any foreign incorporated entity 
that is treated as an inverted domestic 
corporation, or with a subsidiary of 
such a corporation. The same restric-
tion was also contained in the Fiscal 
Year 2006 through 2008 appropriations 
acts. In order to be eligible for contract 
award when using Fiscal Year 2006 
through Fiscal Year 2009 funds, an of-
feror must represent that it is not an 
inverted domestic corporation or sub-
sidiary. Any offeror that cannot so rep-

resent is ineligible for award of a con-
tract using such appropriated funds. 

(b) Contracting officers should rigor-
ously examine circumstances known to 
them that would lead a reasonable 
business person to question the con-
tractor self—certification and, after 
consultation with legal counsel, take 
appropriate action where that ques-
tionable self-certification cannot be 
verified. 

[74 FR 31563, July 1, 2009] 

9.108–4 Waiver. 

Any agency head may waive the re-
quirement of subsection 9.108–3 for a 
specific contract if the agency head de-
termines in writing that the waiver is 
required in the interest of national se-
curity, documents the determination, 
and reports it to the Congress. 

[74 FR 31563, July 1, 2009] 

9.108–5 Solicitation provision. 

When using funds appropriated in 
Fiscal Year 2006 through Fiscal Year 
2009, the contracting officer shall in-
clude the provision at 52.209–2, Prohibi-
tion on Contracting with Inverted Do-
mestic Corporations—Representation, 
in each solicitation issued after July 1, 
2009 for the acquisition of products or 
services (see FAR 52.212–3 for solicita-
tions issued under Part 12), unless 
waived in accordance with FAR 9.108–4. 

[74 FR 31563, July 1, 2009] 

Subpart 9.2—Qualifications 
Requirements 

SOURCE: 50 FR 35476, Aug. 30, 1985, unless 
otherwise noted. 

9.200 Scope of subpart. 

This subpart implements 10 U.S.C. 
2319 and 41 U.S.C. 253(e) and prescribes 
policies and procedures regarding qual-
ification requirements and the acquisi-
tions that are subject to such require-
ments. 

9.201 Definitions. 

As used in this subpart— 
Qualified bidders list (QBL) means a 

list of bidders who have had their prod-
ucts examined and tested and who have 
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