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would have a significant adverse impact on 
the incentive price revision relationship 
under the contract, or adversely affect the 
contract financing provisions, the Con-
tracting Officer may defer such adjustment 
until establishment of the total final price of 
the contract. The total final price estab-
lished in accordance with the incentive price 
revision provisions of the contract shall be 
reduced by an amount equal to the initial 
target profit specified in the contract at the 
time of contract award and such reduced 
price shall be the total final contract price. 

(5) For firm-fixed-price contracts, by 10 
percent of the initial contract price or a 
profit amount determined by the Con-
tracting Officer from records or documents 
in existence prior to the date of the contract 
award. 

(c) The Government may, at its election, 
reduce a prime contractor’s price or fee in 
accordance with the procedures of paragraph 
(b) of this clause for violations of the Act by 
its subcontractors by an amount not to ex-
ceed the amount of profit or fee reflected in 
the subcontract at the time the subcontract 
was first definitively priced. 

(d) In addition to the remedies in para-
graphs (a) and (c) of this clause, the Govern-
ment may terminate this contract for de-
fault. The rights and remedies of the Govern-
ment specified herein are not exclusive, and 
are in addition to any other rights and rem-
edies provided by law or under this contract. 

(End of clause) 

[55 FR 36797, Sept. 6, 1990, as amended at 62 
FR 233, Jan. 2, 1997] 

52.203–11 Certification and Disclosure 
Regarding Payments to Influence 
Certain Federal Transactions. 

As prescribed in 3.808(a), insert the 
following provision: 

CERTIFICATION AND DISCLOSURE REGARDING 
PAYMENTS TO INFLUENCE CERTAIN FEDERAL 
TRANSACTIONS (SEP 2007) 

(a) Definitions. As used in this provision— 
‘‘Lobbying contact’’ has the meaning pro-
vided at 2 U.S.C. 1602(8). The terms ‘‘agen-
cy,’’ ‘‘influencing or attempting to influ-
ence,’’ ‘‘officer or employee of an agency,’’ 
‘‘person,’’ ‘‘reasonable compensation,’’ and 
‘‘regularly employed’’ are defined in the FAR 
clause of this solicitation entitled ‘‘Limita-
tion on Payments to Influence Certain Fed-
eral Transactions’’ (52.203–12). 

(b) Prohibition. The prohibition and excep-
tions contained in the FAR clause of this so-
licitation entitled ‘‘Limitation on Payments 
to Influence Certain Federal Transactions’’ 
(52.203–12) are hereby incorporated by ref-
erence in this provision. 

(c) Certification. The offeror, by signing its 
offer, hereby certifies to the best of its 
knowledge and belief that no Federal appro-
priated funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress on its behalf in connec-
tion with the awarding of this contract. 

(d) Disclosure. If any registrants under the 
Lobbying Disclosure Act of 1995 have made a 
lobbying contact on behalf of the offeror 
with respect to this contract, the offeror 
shall complete and submit, with its offer, 
OMB Standard Form LLL, Disclosure of Lob-
bying Activities, to provide the name of the 
registrants. The offeror need not report regu-
larly employed officers or employees of the 
offeror to whom payments of reasonable 
compensation were made. 

(e) Penalty. Submission of this certifi-
cation and disclosure is a prerequisite for 
making or entering into this contract im-
posed by 31 U.S.C. 1352. Any person who 
makes an expenditure prohibited under this 
provision or who fails to file or amend the 
disclosure required to be filed or amended by 
this provision, shall be subject to a civil pen-
alty of not less than $10,000, and not more 
than $100,000, for each such failure. 

(End of provision) 

[72 FR 46330, Aug. 17, 2007] 

52.203–12 Limitation on Payments to 
Influence Certain Federal Trans-
actions. 

As prescribed in 3.808(b), insert the 
following clause: 

LIMITATION ON PAYMENTS TO INFLUENCE 
CERTAIN FEDERAL TRANSACTIONS (SEP 2007) 

(a) Definitions. As used in this clause— 
Agency means executive agency as defined 

in Federal Acquisition Regulation (FAR) 
2.101. 

Covered Federal action means any of the fol-
lowing actions: 

(1) Awarding any Federal contract. 
(2) Making any Federal grant. 
(3) Making any Federal loan. 
(4) Entering into any cooperative agree-

ment. 
(5) Extending, continuing, renewing, 

amending, or modifying any Federal con-
tract, grant, loan, or cooperative agreement. 

Indian tribe and tribal organization have the 
meaning provided in section 4 of the Indian 
Self-Determination and Education Assist-
ance Act (25 U.S.C. 450b) and include Alaskan 
Natives. 

Influencing or attempting to influence means 
making, with the intent to influence, any 
communication to or appearance before an 
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officer or employee of any agency, a Member 
of Congress, an officer or employee of Con-
gress, or an employee of a Member of Con-
gress in connection with any covered Federal 
action. 

Local government means a unit of govern-
ment in a State and, if chartered, estab-
lished, or otherwise recognized by a State for 
the performance of a governmental duty, in-
cluding a local public authority, a special 
district, an intrastate district, a council of 
governments, a sponsor group representative 
organization, and any other instrumentality 
of a local government. 

Officer or employee of an agency includes the 
following individuals who are employed by 
an agency: 

(1) An individual who is appointed to a po-
sition in the Government under Title 5, 
United States Code, including a position 
under a temporary appointment. 

(2) A member of the uniformed services, as 
defined in subsection 101(3), Title 37, United 
States Code. 

(3) A special Government employee, as de-
fined in section 202, Title 18, United States 
Code. 

(4) An individual who is a member of a Fed-
eral advisory committee, as defined by the 
Federal Advisory Committee Act, Title 5, 
United States Code, appendix 2. 

Person means an individual, corporation, 
company, association, authority, firm, part-
nership, society, State, and local govern-
ment, regardless of whether such entity is 
operated for profit, or not for profit. This 
term excludes an Indian tribe, tribal organi-
zation, or any other Indian organization eli-
gible to receive Federal contracts, grants, 
cooperative agreements, or loans from an 
agency, but only with respect to expendi-
tures by such tribe or organization that are 
made for purposes specified in paragraph (b) 
of this clause and are permitted by other 
Federal law. 

Reasonable compensation means, with re-
spect to a regularly employed officer or em-
ployee of any person, compensation that is 
consistent with the normal compensation for 
such officer or employee for work that is not 
furnished to, not funded by, or not furnished 
in cooperation with the Federal Government. 

Reasonable payment means, with respect to 
professional and other technical services, a 
payment in an amount that is consistent 
with the amount normally paid for such 
services in the private sector. 

Recipient includes the Contractor and all 
subcontractors. This term excludes an Indian 
tribe, tribal organization, or any other In-
dian organization eligible to receive Federal 
contracts, grants, cooperative agreements, 
or loans from an agency, but only with re-
spect to expenditures by such tribe or orga-
nization that are made for purposes specified 
in paragraph (b) of this clause and are per-
mitted by other Federal law. 

Regularly employed means, with respect to 
an officer or employee of a person requesting 
or receiving a Federal contract, an officer or 
employee who is employed by such person for 
at least 130 working days within 1 year im-
mediately preceding the date of the submis-
sion that initiates agency consideration of 
such person for receipt of such contract. An 
officer or employee who is employed by such 
person for less than 130 working days within 
1 year immediately preceding the date of the 
submission that initiates agency consider-
ation of such person shall be considered to be 
regularly employed as soon as he or she is 
employed by such person for 130 working 
days. 

State means a State of the United States, 
the District of Columbia, or an outlying area 
of the United States, an agency or instru-
mentality of a State, and multi-State, re-
gional, or interstate entity having govern-
mental duties and powers. 

(b) Prohibition. 31 U.S.C. 1352 prohibits a re-
cipient of a Federal contract, grant, loan, or 
cooperative agreement from using appro-
priated funds to pay any person for influ-
encing or attempting to influence an officer 
or employee of any agency, a Member of 
Congress, an officer or employee of Congress, 
or an employee of a Member of Congress in 
connection with any covered Federal ac-
tions. In accordance with 31 U.S.C. 1352, the 
Contractor shall not use appropriated funds 
to pay any person for influencing or at-
tempting to influence an officer or employee 
of any agency, a Member of Congress, an offi-
cer or employee of Congress, or an employee 
of a Member of Congress in connection with 
the award of this contractor the extension, 
continuation, renewal, amendment, or modi-
fication of this contract. 

(1) The term appropriated funds does not in-
clude profit or fee from a covered Federal ac-
tion. 

(2) To the extent the Contractor can dem-
onstrate that the Contractor has sufficient 
monies, other than Federal appropriated 
funds, the Government will assume that 
these other monies were spent for any influ-
encing activities that would be unallowable 
if paid for with Federal appropriated funds. 

(c) Exceptions. The prohibition in para-
graph (b) of this clause does not apply under 
the following conditions: 

(1) Agency and legislative liaison by Con-
tractor employees. (i) Payment of reasonable 
compensation made to an officer or em-
ployee of the Contractor if the payment is 
for agency and legislative liaison activities 
not directly related to this contract. For 
purposes of this paragraph, providing any in-
formation specifically requested by an agen-
cy or Congress is permitted at any time. 

(ii) Participating with an agency in discus-
sions that are not related to a specific solici-
tation for any covered Federal action, but 
that concern— 
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(A) The qualities and characteristics (in-
cluding individual demonstrations) of the 
person’s products or services, conditions or 
terms of sale, and service capabilities; or 

(B) The application or adaptation of the 
person’s products or services for an agency’s 
use. 

(iii) Providing prior to formal solicitation 
of any covered Federal action any informa-
tion not specifically requested but necessary 
for an agency to make an informed decision 
about initiation of a covered Federal action; 

(iv) Participating in technical discussions 
regarding the preparation of an unsolicited 
proposal prior to its official submission; and 

(v) Making capability presentations prior 
to formal solicitation of any covered Federal 
action by persons seeking awards from an 
agency pursuant to the provisions of the 
Small Business Act, as amended by Pub.L. 
95–507, and subsequent amendments. 

(2) Professional and technical services. (i) A 
payment of reasonable compensation made 
to an officer or employee of a person request-
ing or receiving a covered Federal action or 
an extension, continuation, renewal, amend-
ment, or modification of a covered Federal 
action, if payment is for professional or tech-
nical services rendered directly in the prepa-
ration, submission, or negotiation of any bid, 
proposal, or application for that Federal ac-
tion or for meeting requirements imposed by 
or pursuant to law as a condition for receiv-
ing that Federal action. 

(ii) Any reasonable payment to a person, 
other than an officer or employee of a person 
requesting or receiving a covered Federal ac-
tion or an extension, continuation, renewal, 
amendment, or modification of a covered 
Federal action if the payment is for profes-
sional or technical services rendered directly 
in the preparation, submission, or negotia-
tion of any bid, proposal, or application for 
that Federal action or for meeting require-
ments imposed by or pursuant to law as a 
condition for receiving that Federal action. 
Persons other than officers or employees of a 
person requesting or receiving a covered 
Federal action include consultants and trade 
associations. 

(iii) As used in paragraph (c)(2) of this 
clause, ‘‘professional and technical services’’ 
are limited to advice and analysis directly 
applying any professional or technical dis-
cipline (for examples, see FAR 
3.803(a)(2)(iii)). 

(iv) Requirements imposed by or pursuant 
to law as a condition for receiving a covered 
Federal award include those required by law 
or regulation and any other requirements in 
the actual award documents. 

(3) Only those communications and serv-
ices expressly authorized by paragraphs (c)(1) 
and (2) of this clause are permitted. 

(d) Disclosure. (1) If the Contractor did not 
submit OMB Standard Form LLL, Disclosure 
of Lobbying Activities, with its offer, but 

registrants under the Lobbying Disclosure 
Act of 1995 have subsequently made a lob-
bying contact on behalf of the Contractor 
with respect to this contract, the Contractor 
shall complete and submit OMB Standard 
Form LLL to provide the name of the lob-
bying registrants, including the individuals 
performing the services. 

(2) If the Contractor did submit OMB 
Standard Form LLL disclosure pursuant to 
paragraph (d) of the provision at FAR 52.203– 
11, Certification and Disclosure Regarding 
Payments to Influence Certain Federal 
Transactions, and a change occurs that af-
fects Block 10 of the OMB Standard Form 
LLL (name and address of lobbying reg-
istrant or individuals performing services), 
the Contractor shall, at the end of the cal-
endar quarter in which the change occurs, 
submit to the Contracting Officer within 30 
days an updated disclosure using OMB 
Standard Form LLL. 

(e) Penalties. (1) Any person who makes an 
expenditure prohibited under paragraph (b) 
of this clause or who fails to file or amend 
the disclosure to be filed or amended by 
paragraph (d) of this clause shall be subject 
to civil penalties as provided for by 31 
U.S.C.1352. An imposition of a civil penalty 
does not prevent the Government from seek-
ing any other remedy that may be applica-
ble. 

(2) Contractors may rely without liability 
on the representation made by their sub-
contractors in the certification and disclo-
sure form. 

(f) Cost allowability. Nothing in this clause 
makes allowable or reasonable any costs 
which would otherwise be unallowable or un-
reasonable. Conversely, costs made specifi-
cally unallowable by the requirements in 
this clause will not be made allowable under 
any other provision. 

(g) Subcontracts. (1) The Contractor shall 
obtain a declaration, including the certifi-
cation and disclosure in paragraphs (c) and 
(d) of the provision at FAR 52.203–11, Certifi-
cation and Disclosure Regarding Payments 
to Influence Certain Federal Transactions, 
from each person requesting or receiving a 
subcontract exceeding $100,000 under this 
contract. The Contractor or subcontractor 
that awards the subcontract shall retain the 
declaration. 

(2) A copy of each subcontractor disclosure 
form (but not certifications) shall be for-
warded from tier to tier until received by the 
prime Contractor. The prime Contractor 
shall, at the end of the calendar quarter in 
which the disclosure form is submitted by 
the subcontractor, submit to the Con-
tracting Officer within 30 days a copy of all 
disclosures. Each subcontractor certification 
shall be retained in the subcontract file of 
the awarding Contractor. 

VerDate Nov<24>2008 09:58 Nov 04, 2009 Jkt 217206 PO 00000 Frm 00033 Fmt 8010 Sfmt 8010 Y:\SGML\217206.XXX 217206er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



24 

48 CFR Ch. 1 (10–1–09 Edition) 52.203–13 

(3) The Contractor shall include the sub-
stance of this clause, including this para-
graph (g), in any subcontract exceeding 
$100,000. 

(End of clause) 

[72 FR 46331, Aug. 17, 2007] 

52.203–13 Contractor Code of Business 
Ethics and Conduct. 

As prescribed in 3.1004(a), insert the 
following clause: 

CONTRACTOR CODE OF BUSINESS ETHICS AND 
CONDUCT (DEC 2008) 

(a) Definitions. As used in this clause— 
Agent means any individual, including a di-

rector, an officer, an employee, or an inde-
pendent Contractor, authorized to act on be-
half of the organization. 

Full cooperation—(1) Means disclosure to 
the Government of the information suffi-
cient for law enforcement to identify the na-
ture and extent of the offense and the indi-
viduals responsible for the conduct. It in-
cludes providing timely and complete re-
sponse to Government auditors’ and inves-
tigators’ request for documents and access to 
employees with information; 

(2) Does not foreclose any Contractor 
rights arising in law, the FAR, or the terms 
of the contract. It does not require— 

(i) A Contractor to waive its attorney-cli-
ent privilege or the protections afforded by 
the attorney work product doctrine; or 

(ii) Any officer, director, owner, or em-
ployee of the Contractor, including a sole 
proprietor, to waive his or her attorney cli-
ent privilege or Fifth Amendment rights; 
and 

(3) Does not restrict a Contractor from— 
(i) Conducting an internal investigation; or 
(ii) Defending a proceeding or dispute aris-

ing under the contract or related to a poten-
tial or disclosed violation. 

Principal means an officer, director, owner, 
partner, or a person having primary manage-
ment or supervisory responsibilities within a 
business entity (e.g., general manager; plant 
manager; head of a subsidiary, division, or 
business segment; and similar positions). 

Subcontract means any contract entered 
into by a subcontractor to furnish supplies 
or services for performance of a prime con-
tract or a subcontract. 

Subcontractor means any supplier, dis-
tributor, vendor, or firm that furnished sup-
plies or services to or for a prime contractor 
or another subcontractor. 

United States means the 50 States, the Dis-
trict of Columbia, and outlying areas. 

(b) Code of business ethics and conduct. (1) 
Within 30 days after contract award, unless 
the Contracting Officer establishes a longer 
time period, the Contractor shall— 

(i) Have a written code of business ethics 
and conduct; 

(ii) Make a copy of the code available to 
each employee engaged in performance of 
the contract. 

(2) The Contractor shall— 
(i) Exercise due diligence to prevent and 

detect criminal conduct; and 
(ii) Otherwise promote an organizational 

culture that encourages ethical conduct and 
a commitment to compliance with the law. 

(3)(i) The Contractor shall timely disclose, 
in writing, to the agency Office of the In-
spector General (OIG), with a copy to the 
Contracting Officer, whenever, in connection 
with the award, performance, or closeout of 
this contract or any subcontract thereunder, 
the Contractor has credible evidence that a 
principal, employee, agent, or subcontractor 
of the Contractor has committed— 

(A) A violation of Federal criminal law in-
volving fraud, conflict of interest, bribery, or 
gratuity violations found in Title 18 of the 
United States Code; or 

(B) A violation of the civil False Claims 
Act (31 U.S.C. 3729–3733). 

(ii) The Government, to the extent per-
mitted by law and regulation, will safeguard 
and treat information obtained pursuant to 
the Contractor’s disclosure as confidential 
where the information has been marked 
‘‘confidential’’ or ‘‘proprietary’’ by the com-
pany. To the extent permitted by law and 
regulation, such information will not be re-
leased by the Government to the public pur-
suant to a Freedom of Information Act re-
quest, 5 U.S.C. Section 552, without prior no-
tification to the Contractor. The Govern-
ment may transfer documents provided by 
the Contractor to any department or agency 
within the Executive Branch if the informa-
tion relates to matters within the organiza-
tion’s jurisdiction. 

(iii) If the violation relates to an order 
against a Governmentwide acquisition con-
tract, a multi-agency contract, a multiple- 
award schedule contract such as the Federal 
Supply Schedule, or any other procurement 
instrument intended for use by multiple 
agencies, the Contractor shall notify the OIG 
of the ordering agency and the IG of the 
agency responsible for the basic contract. 

(c) Business ethics awareness and compli-
ance program and internal control system. 
This paragraph (c) does not apply if the Con-
tractor has represented itself as a small busi-
ness concern pursuant to the award of this 
contract or if this contract is for the acquisi-
tion of a commercial item as defined at FAR 
2.101. The Contractor shall establish the fol-
lowing within 90 days after contract award, 
unless the Contracting Officer establishes a 
longer time period: 

(1) An ongoing business ethics awareness 
and compliance program. 

(i) This program shall include reasonable 
steps to communicate periodically and in a 
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