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a portion of an employee annuity or re-
fund of employee contributions based 
on a child abuse judgment enforcement 
order. 

AVAILABILITY OF FUNDS 

§ 838.1111 Amounts subject to child 
abuse judgment enforcement or-
ders. 

(a)(1) Employee annuities and refunds 
of employee contributions are subject 
to child abuse enforcement orders only 
if all of the conditions necessary for 
payment of the employee annuity or 
refund of employee contributions to 
the former employee have been met, 
including, but not limited to— 

(i) Separation from the Federal serv-
ice; 

(ii) Application for payment of the 
employee annuity or refund of em-
ployee contributions by the former em-
ployee; and 

(iii) Immediate entitlement to an 
employee annuity or refund of em-
ployee contributions. 

(2) Money held by an employing agen-
cy or OPM that may be payable at 
some future date is not available for 
payment under child abuse judgment 
enforcement orders. 

(3) OPM cannot pay a child abuse 
creditor a portion of an employee an-
nuity before the employee annuity be-
gins to accrue. 

(b) Waivers of employee annuity pay-
ments under the terms of section 
8345(d) or section 8465(a) of title 5, 
United States Code, exclude the waived 
portion of the annuity from avail-
ability for payment under a child abuse 
judgment enforcement order if such 
waivers are postmarked or received be-
fore the date that OPM receives the 
child abuse judgment enforcement 
order. 

APPLICATION, PROCESSING, AND PAY-
MENT PROCEDURES AND DOCUMENTA-
TION REQUIREMENTS 

§ 838.1121 Procedures and require-
ments. 

(a) Except as otherwise expressly pro-
vided in this part, the procedures and 
requirements applicable to legal proc-
ess under part 581 of this chapter apply 
to OPM’s administration of child abuse 
judgment enforcement orders. 

(b)(1) OPM will accept for processing 
any legal process under part 581 of this 
chapter that appears valid on its face. 

(2)(i) After OPM has determined that 
a child abuse judgment enforcement 
order is valid on its face, OPM will not 
entertain any complaint concerning 
the validity of the order. Such com-
plaints must be presented to authori-
ties having jurisdiction to review the 
validity of the legal process. 

(ii) OPM will not delay compliance 
with a child abuse judgment enforce-
ment order based on any complaint 
concerning the validity of the order un-
less instructed to do so by an appro-
priate authority under the law of the 
jurisdiction issuing the legal process, 
the office of the United States Attor-
ney for the jurisdiction issuing the 
legal process, or the U.S. Department 
of Justice. 

(c)(1) The address for service of a 
child abuse judgment enforcement 
order is provided in appendix A to sub-
part A of this part. 

(2)(i) OPM considers service of legal 
process by mailing or delivery of the 
child abuse judgment enforcement 
order to the designated address appro-
priate service notwithstanding more 
formal requirements imposed on credi-
tors under State law. 

(ii) OPM will execute forms required 
under a State procedure to waive any 
right to more formal procedures for 
service of legal process than specified 
in paragraph (c)(2)(i) of this section. 

PART 839—CORRECTION OF RE-
TIREMENT COVERAGE ERRORS 
UNDER THE FEDERAL ERRONEOUS 
RETIREMENT COVERAGE COR-
RECTIONS ACT 

Subpart A—General Provisions 

Sec. 
839.101 What is the Federal Erroneous Re-

tirement Coverage Corrections Act? 
839.102 Definitions. 

Subpart B—Eligibility 

GENERAL PROVISIONS 

839.201 Do these rules apply to me? 

ELECTION OPPORTUNITY 

839.211 If these rules apply to me because I 
had a qualifying retirement coverage 
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error, can I choose which retirement plan 
I want to be in? 

839.212 May I make a retirement coverage 
election if I received a refund of my re-
tirement deductions after I was corrected 
to FERS? 

839.213 May I make a retirement coverage 
election if I withdrew all or part of my 
TSP account after I was corrected to 
FERS? 

839.214 Am I disqualified from making an 
election of retirement coverage under 
the FERCCA if I withdrew my TSP ac-
count after I retired under FERS? 

839.215 May I make a retirement coverage 
election under the FERCCA if I received 
a payment as settlement of my claim for 
losses because of a qualifying retirement 
coverage error? 

PREVIOUS ELECTION OPPORTUNITY 

839.221 If my qualifying retirement coverage 
error was that I was put into FERS by 
mistake and then, after the error was 
discovered, I chose my current retire-
ment coverage, can I now make another 
election? 

COURT-ORDERED BENEFITS FOR FORMER 
SPOUSES 

839.231 Can I make an election if my former 
spouse is entitled to a portion of my re-
tirement benefits by qualifying court 
order? 

839.232 If a deceased employee’s survivors 
include both a current spouse and a 
former spouse, or spouses who are eligi-
ble for survivor annuities, must all of 
them consent to an election of FERS? 

ELECTIONS 

839.241 Am I eligible to make an election 
under the FERCCA if I had a qualifying 
retirement coverage error and none of 
the conditions mentioned in 839.212 
through 839.232 apply to me? 

839.242 Do these rules apply to me if I had 
multiple errors? 

Subpart C—Employer Responsibility to 
Notify Employees 

839.301 What should I do if I am not sure 
whether I am or was in the wrong retire-
ment plan? 

839.302 Will my employer give me a written 
explanation? 

839.303 Is my employer required to find em-
ployees with a retirement coverage 
error? 

839.304 What if my employer does not notify 
me? 

Subpart D—Retirement Coverage Elections 
for Errors That Were Not Previously Cor-
rected 

ERRONEOUS CSRS OR CSRS OFFSET 

839.401 What can I elect if I was put in CSRS 
or CSRS Offset by mistake? 

ERRONEOUS FERS 

839.411 What can I elect if I was put in 
FERS by mistake? 

Subpart E—Retirement Coverage Elections 
for Errors That Were Previously Corrected 

MOVED OUT OF CSRS OR CSRS OFFSET 

839.501 What can I elect if my employer 
moved me out of CSRS or CSRS Offset? 

MOVED OUT OF FERS 

839.511 What can I elect under the FERCCA 
if my employer put me into FERS by 
mistake and then I was not allowed to 
remain in FERS when the error was dis-
covered? 

Subpart F—Making an Election 

GENERAL PROVISIONS 

839.601 How do I make an election? 
839.602 What if I don’t make an election? 
839.603 Can I later change my election? 
839.604 When is my election effective? 

TIME LIMITS 

839.611 What are the time limits for making 
an election? 

839.612 Can I make a belated election? 

FERS ELECTIONS 

839.621 Can I cancel my FERS election if I 
was in the wrong retirement plan at the 
time I elected FERS coverage and I have 
an election opportunity under the 
FERCCA? 

839.622 Can I cancel my FERS election if my 
qualifying retirement coverage error was 
previously corrected and I now have an 
election opportunity under the FERCCA? 

839.623 If I decide to keep the FERS election 
in effect, may I change the effective date 
of the FERS election? 

Subpart G—Errors That Don’t Permit an 
Election 

839.701 Is it correct that even though I had 
a qualifying retirement coverage error 
under the FERCCA, I may not have a 
choice of retirement coverage? 

839.702 How do these rules apply to me if I 
don’t have an election right under the 
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FERCCA, but I did have a qualifying re-
tirement coverage error? 

Subpart H—Adjusting Retirement 
Deductions and Contributions 

EMPLOYEE RETIREMENT DEDUCTIONS 

839.801 Do I owe more money if I had a 
qualifying retirement coverage error and 
the employee retirement deductions for 
the new retirement plan are more than 
what I already paid? 

839.802 If I was in CSRS during my quali-
fying retirement coverage error, paid in 
more than I would have paid as a CSRS 
Offset, Social Security-Only, or FERS 
employee and end up retroactively in one 
of those retirement plans, will I get a re-
fund of the excess I had withheld from 
my pay? 

839.803 If I am like the person in the pre-
vious question, but the amount I paid as 
deductions under CSRS is more than the 
amount of combined retirement deduc-
tions and Social Security taxes due for 
my new retirement coverage, will I get a 
refund of the excess? 

839.804 If my qualifying retirement coverage 
error occurred while I was a reemployed 
annuitant, and I am later corrected 
retroactively to a different retirement 
plan, will I have to pay any additional 
amount for retirement deductions? 

EMPLOYER RETIREMENT CONTRIBUTIONS 

839.811 Does my employer owe more money 
if I had a qualifying retirement coverage 
error and the employer retirement con-
tributions for my new retirement plan 
are more than what was already paid? 

839.812 Will my employer get a refund if I 
had a qualifying retirement coverage 
error and the employer retirement con-
tributions for my new retirement plan 
are less than what was already paid? 

RECORDS CORRECTION 

839.821 Who is responsible for correcting my 
records? 

839.822 Which employer is responsible for 
submitting the employee and employer 
retirement deductions and contributions 
and correcting my records if I had dif-
ferent employers? 

Subpart I—Social Security Taxes 

839.901 When will my employer begin with-
holding Social Security taxes if I was er-
roneously in CSRS during my qualifying 
retirement coverage error and my cor-
rected coverage will now require me to 
pay Social Security taxes? 

839.902 Will my CSRS retirement deductions 
be used to pay the Social Security taxes 
for the period of the qualifying retire-

ment coverage error if I was erroneously 
placed in CSRS and did not pay Social 
Security taxes? 

839.903 What happens to the Social Security 
taxes I erroneously paid when my em-
ployer corrects my retirement coverage 
to CSRS? 

Subpart J—Lost Earnings for Certain Make- 
up Contributions to the TSP 

839.1001 Does the FERCCA allow me to in-
crease my TSP account if I was in CSRS 
during my qualifying retirement cov-
erage error and my correct coverage will 
be FERS? 

839.1002 Will OPM compute the lost earn-
ings if my qualifying retirement cov-
erage error was previously corrected and 
I made TSP make-up contributions? 

839.1003 How will OPM compute the amount 
of lost earnings? 

839.1004 Are lost earnings payable if I sepa-
rated or if the employee died? 

Subpart K—Effect of Election 

GENERAL PROVISIONS 

839.1101 How are my retirement benefits 
computed if I elect CSRS or CSRS Offset 
under this part? 

839.1102 How are my retirement benefits 
computed if I elect FERS under this 
part? 

839.1103 If my qualifying retirement cov-
erage error started when I should have 
been placed under FERS automatically, 
but my agency put me in CSRS because 
I had some past service, will I get a 
CSRS component in my FERS annuity 
for the service before the error if I elect 
FERS? 

RETIREES AND SURVIVORS 

839.1111 If I elect to change my retirement 
coverage under the FERCCA, can I 
change the election I originally made at 
retirement for survivor benefits? 

839.1112 If I elect to change my retirement 
coverage under the FERCCA, can I retro-
actively revoke the waiver of military 
retired pay I made at retirement? 

839.1113 If I elect to change my retirement 
coverage under the FERCCA, can I 
change my decision about making a de-
posit or redeposit for civilian or military 
service? 

839.1114 Will OPM actuarially reduce my 
benefit if I elect to change my retire-
ment coverage under these rules? 

839.1115 What is an actuarial reduction? 
839.1116 If, because of the change in my re-

tirement coverage, I will owe larger de-
posits for military and civilian service 
credit, will I have to pay the additional 

VerDate Nov<24>2008 13:31 Jan 29, 2009 Jkt 217009 PO 00000 Frm 00260 Fmt 8010 Sfmt 8010 Y:\SGML\217009.XXX 217009rm
aj

et
te

 o
n 

P
R

O
D

P
C

74
 w

ith
 C

F
R



251 

Office of Personnel Management § 839.102 

deposit due or will OPM actuarially re-
duce my annuity? 

839.1117 If I elect to change my retirement 
coverage under the FERCCA, can I get a 
refund of the service credit deposit I 
made and receive the actuarial reduction 
instead? 

839.1118 Will my annuity be actuarially re-
duced because I had Government con-
tributions in my TSP account? 

839.1119 How is the actuarial reduction for 
TSP computed? 

SURVIVOR BENEFITS 

839.1121 What is the Actuarial Reduction for 
the Basic Employee Death Benefit 
(BEDB)? 

839.1122 Does receipt of a one-time payment 
of retirement contributions as a death 
benefit prevent me from electing CSRS 
Offset? 

Subpart L—Discretionary Actions by OPM 

839.1201 If I took legal action against my 
employer because of a qualifying retire-
ment coverage error, can OPM reimburse 
me for expenses related to my legal ac-
tions? 

839.1202 Can OPM waive repayment of a 
monetary award I received as resolution 
of the harm caused me by a qualifying 
retirement coverage error? 

839.1203 Can OPM compensate me for my 
losses if I did not take any legal action 
against my employer, but did incur some 
expenses because of a qualifying retire-
ment coverage error? 

839.1204 On what basis will OPM review 
claims under this subpart? 

839.1205 Does the Director of OPM review 
the claims? 

839.1206 How do I submit a claim under this 
subpart? 

Subpart M—Appeal Rights 

839.1301 What if my employer determines 
my error is not subject to these rules? 

839.1302 What types of decisions can I ap-
peal? 

839.1303 Are there any types of decisions 
that I cannot appeal? 

839.1304 Is there anything else I can do if I 
am not satisfied with the way my error 
was corrected? 

AUTHORITY: Title II, Pub. L. 106–265, 114 
Stat. 770. 

SOURCE: 66 FR 15609, Mar. 19, 2001, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 839.101 What is the Federal Erro-

neous Retirement Coverage Correc-
tions Act? 

(a) The Federal Erroneous Retire-
ment Coverage Corrections Act 
(FERCCA) is Title II of Public Law 106– 
265, enacted September 19, 2000. The 
FERCCA addresses the problems cre-
ated when employees are in the wrong 
retirement plan for an extended period. 

(b) Generally, you must be in the 
wrong retirement plan for at least 3 
years of service after December 31, 1986, 
before the FERCCA applies to you. De-
pending on the type of error, the 
FERCCA provides: 

(1) A choice between retirement 
plans, 

(2) New rules for crediting civilian 
and military service that was not sub-
ject to retirement deductions, 

(3) Payment of lost earnings on em-
ployee make-up contributions to the 
Thrift Savings Plan, and 

(4) Payment of certain out-of-pocket 
expenses that are a direct result of a 
retirement coverage error. 

§ 839.102 Definitions. 
Agency means an executive agency as 

defined in section 105 of title 5, United 
States Code; a legislative branch agen-
cy; a judicial branch agency; and the 
U.S. Postal Service and Postal Rate 
Commission. 

Agency automatic (1%) contributions 
means contributions made to a FERS 
participant’s Thrift Savings Plan ac-
count by his or her employing agency 
under 5 U.S.C. 8432(c)(1) or (c)(3). 

Agency matching contributions means 
contributions made to a FERS partici-
pant’s Thrift Savings Plan account by 
his or her employing agency under 5 
U.S.C. 8432(c)(2). 

Annuitant means the same as Retiree. 
Basic Employee Death Benefit or BEDB 

means the FERS survivor benefit pay-
able as a lump sum or over 36 months, 
described in § 843.309 of this chapter. 

Board means the Federal Retirement 
Thrift Investment Board established 
under 5 U.S.C. 8472. 

CSRS means the Civil Service Retire-
ment System, as described in sub-
chapter III of chapter 83 of title 5, 
United States Code. 
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CSRS component means the part of a 
FERS retirement benefit that is com-
puted under CSRS provisions (see 
§ 846.304 of this chapter). 

CSRS Offset means the Civil Service 
Retirement System Offset plan, which 
is for employees whose service is sub-
ject to CSRS deductions and Social Se-
curity taxes, as described in 5 U.S.C. 
8349. 

Employee means an employee or 
Member individual as defined in sec-
tion 8331(1) and (2) or 8401(11) and (20) of 
title 5, United States Code. Employee 
includes an individual who has applied 
for retirement benefits, but not sepa-
rated from service. 

Employee retirement deductions means 
the amount that is deducted from basic 
pay under section 8334(a) of title 5, 
United States Code, for CSRS employ-
ees; or section 8334(k) of title 5, United 
States Code, for CSRS Offset employ-
ees; or the portion of the normal cost 
of FERS coverage that is deducted 
from an employee’s basic pay under 
section 8422(a) of title 5, United States 
Code. 

Employer means, with respect to an 
employee, that individual’s employing 
agency. 

Employer retirement contributions 
means the employer share of retire-
ment contributions that are required 
payments to the Fund under sections 
8334(a) and 8423(a) of title 5, United 
States Code. 

Former spouse means a living person 
who was married to you for at least 9 
months. 

FERCCA means the Federal Erro-
neous Retirement Coverage Correc-
tions Act. 

FERS means the Federal Employees’ 
Retirement System, as described in 
chapter 84 of title 5, United States 
Code. 

Fund means the Civil Service Retire-
ment and Disability Fund described in 
section 8348 of title 5, United States 
Code. 

Government contributions means agen-
cy automatic (1%) contributions and 
agency matching contributions. 

Lost earnings means earnings that 
you would have received had your 
make-up contributions to the Thrift 
Savings Fund been made during the pe-

riod of the error when they should have 
otherwise been made. 

Make-up contributions means em-
ployee contributions to the Thrift Sav-
ings Plan that should have been de-
ducted from a participant’s basic pay 
earlier, but were not due to an employ-
ing agency error. 

MSPB means the Merit Systems Pro-
tection Board described in chapter 12 of 
title 5, United States Code. 

OPM means the Office of Personnel 
Management. 

Present value factor has the same 
meaning as in § 831.2202 or § 842.702 of 
this chapter, as applicable. 

Previously corrected means a retire-
ment coverage error that has been 
properly corrected before March 19, 
2001. 

Qualifying court order has the same 
meaning as in § 846.702 of this chapter, 
referring to court orders that affect 
CSRS or FERS payments following a 
divorce or legal separation. 

Qualifying retirement coverage error 
means an erroneous decision by an em-
ployee or agent of the Government as 
to whether Government service is 
CSRS covered, CSRS Offset covered, 
FERS covered, or Social Security-Only 
covered that remained in effect for at 
least 3 years of service after December 
31, 1986. 

Reemployed annuitant means a CSRS 
or FERS retiree who is reemployed 
under conditions that do not terminate 
the CSRS or FERS annuity. (See part 
837 of this chapter for additional infor-
mation on reemployed annuitants.) 

Retiree means a former employee or 
Member who is receiving, or meets the 
statutory age and service requirements 
for, an annuity under either CSRS or 
FERS. This includes individuals who 
meet the statutory requirements for 
benefits and chose to postpone the be-
ginning date of the annuity under 
§ 842.204(c) or § 842.212(b)(1)(ii) of this 
chapter (pertaining to FERS MRA+10 
and FERS deferred benefits). Retiree 
does not include a current spouse, 
former spouse, child, or person with an 
insurable interest receiving a survivor 
annuity. An individual who has left 
Federal service after completing 5 
years of service but has not reached 
the age at which annuity payments 
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may begin is considered a ‘‘separated 
employee’’ rather than a retiree. 

Retirement coverage means participa-
tion in CSRS, CSRS Offset, FERS, or 
Social Security-Only. Retirement cov-
erage is shown on the Notification of 
Personnel Action (Standard Form 50) 
or other similar record of personnel ac-
tions. 

Retirement plan means the same as re-
tirement coverage. 

Separated employee means a former 
employee or Member who has separated 
from service and who has not met all 
the requirements for retirement under 
CSRS or FERS. 

Social Security coverage means service 
as a Federal employee that is employ-
ment under section 210 of the Social 
Security Act (42 U.S.C. 410) and is sub-
ject to Social Security taxes. 

Social Security-Only means coverage 
under Social Security without concur-
rent coverage under CSRS, CSRS Off-
set, or FERS. 

Social Security taxes means the Old 
Age, Survivors, and Disability Insur-
ance taxes imposed on employees under 
section 3101(a) of the Internal Revenue 
Code of 1986 (31 U.S.C. 3101(a)) and on 
employers under section 3111(a) of the 
Internal Revenue Code of 1986 (31 
U.S.C. 3111(a)). 

Survivor means a person entitled to 
benefits under chapter 83 or 84 of title 
5, United States Code, based on the 
service of a deceased employee, sepa-
rated employee, or retiree. 

Thrift Savings Plan or TSP means the 
Federal Retirement Thrift Savings 
Plan established by the Federal Em-
ployees’ Retirement System Act of 
1986, Pub. L. 99–335, 100 Stat. 514, which 
has been codified, as amended, pri-
marily at 5 U.S.C. 8351 and 8401–8479. 

Subpart B—Eligibility 
GENERAL PROVISIONS 

§ 839.201 Do these rules apply to me? 
(a) These rules apply to employees 

who had a qualifying retirement cov-
erage error. For all purposes, a quali-
fying retirement coverage error must 
have lasted for at least 3 years of Fed-
eral service after December 31, 1986, as 
stated in the definitions section 
(§ 839.102). It does not matter whether 

you have left Federal service, retired, 
or have been reemployed as an annu-
itant, as long as you had a qualifying 
retirement coverage error. In addition, 
the survivor of an employee, separated 
employee, or retiree who had a quali-
fying retirement coverage error is also 
covered by these rules. 

(b) An error that lasted less than 3 
years of Federal service after Decem-
ber 31, 1986, is not qualifying under the 
rules in this part. 

(c) For errors lasting less than 3 
years that involve erroneous placement 
in FERS during a period that the em-
ployee was eligible to elect FERS, see 
§ 846.204(b) of this chapter for guidance. 

ELECTION OPPORTUNITY 

§ 839.211 If these rules apply to me be-
cause I had a qualifying retirement 
coverage error, can I choose which 
retirement plan I want to be in? 

The FERCCA does not provide an 
election opportunity in all situations 
where there was a qualifying retire-
ment coverage error. Even if your error 
is one that provides an election oppor-
tunity under the FERCCA, certain 
events may disqualify you from mak-
ing an election under the FERCCA. If 
you had a qualifying retirement cov-
erage error, your eligibility to choose 
your retirement plan may be affected 
by the situations described in the next 
seven questions. 

§ 839.212 May I make a retirement cov-
erage election if I received a refund 
of my retirement deductions after I 
was corrected to FERS? 

If your qualifying retirement cov-
erage error was previously corrected to 
FERS and you then received a refund 
of your FERS retirement deductions, 
you are not allowed to elect retirement 
plan coverage under the FERCCA. 

§ 839.213 May I make a retirement cov-
erage election if I withdrew all or 
part of my TSP account after I was 
corrected to FERS? 

(a) You may not make a retirement 
coverage election if your qualifying re-
tirement coverage error was previously 
corrected to FERS, and you later re-
ceived one of the following TSP with-
drawals: 
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(1) A TSP annuity after separation 
from service, but before receiving a 
FERS annuity; or 

(2) A single payment or monthly pay-
ments after separation from service; or 

(3) An age-based in-service with-
drawal. 

(b) If you received an automatic 
cashout of your TSP account after you 
separated (because your account bal-
ance was $3,500 or less), or if you re-
ceived a financial hardship in-service 
withdrawal, you may make a retire-
ment coverage election. 

§ 839.214 Am I disqualified from mak-
ing an election of retirement cov-
erage under the FERCCA if I with-
drew my TSP account after I re-
tired under FERS? 

No, you may make an election of re-
tirement coverage under the FERCCA 
if you made a TSP withdrawal as a re-
tiree. 

§ 839.215 May I make a retirement cov-
erage election under the FERCCA if 
I received a payment as settlement 
of my claim for losses because of a 
qualifying retirement coverage 
error? 

You can make a retirement coverage 
election under the FERCCA if OPM 
waives repayment of the entire amount 
under § 839.1202. If OPM does not waive 
the entire repayment, you must pay 
back the amount that OPM did not 
waive. 

PREVIOUS ELECTION OPPORTUNITY 

§ 839.221 If my qualifying retirement 
coverage error was that I was put 
into FERS by mistake and then, 
after the error was discovered, I 
chose my current retirement cov-
erage, can I now make another elec-
tion? 

No, OPM regulations allow certain 
employees who were put in FERS in 
error to choose between remaining in 
FERS or being covered under their 
automatic retirement coverage. (See 
§ 846.204(b)(2) of this chapter). If you al-
ready had this opportunity to choose 
your retirement coverage; then you 
may not make an election of retire-
ment coverage based on the same error 
under these rules. 

COURT-ORDERED BENEFITS FOR FORMER 
SPOUSES 

§ 839.231 Can I make an election if my 
former spouse is entitled to a por-
tion of my retirement benefits by 
qualifying court order? 

Yes, but if you want to elect FERS 
you need your former spouse’s consent 
to the election. If you are subject to a 
qualifying court order and want to 
elect FERS, the requirements in 
§ 846.722 of this chapter (Former 
Spouse’s Consent to an Election of 
FERS Coverage) apply to you. 

§ 839.232 If a deceased employee’s sur-
vivors include both a current 
spouse and a former spouse, or 
spouses, who are eligible for sur-
vivor annuities, must all of them 
consent to an election of FERS? 

If the employee dies before making 
an election of retirement coverage 
under the FERCCA, all eligible poten-
tial survivors, that is, both the current 
and any former spouses, must consent 
to an election of FERS coverage. If 
they do not all consent, the election 
cannot be made. 

ELECTIONS 

§ 839.241 Am I eligible to make an elec-
tion under the FERCCA if I had a 
qualifying retirement coverage 
error and none of the conditions 
mentioned in § 839.212 through 
§ 839.232 apply to me? 

If you were in CSRS or CSRS Offset 
and should have been in FERS or So-
cial Security-Only, or if you were in 
FERS and should have been in CSRS, 
CSRS Offset, or Social Security-Only, 
then you have an election opportunity. 
This is summarized in the following 
chart: 

You are or were in: And you belong in: 

CSRS or CSRS Offset .......... FERS. 
CSRS or CSRS Offset .......... Social Security-Only. 
FERS ..................................... Social Security-Only. 
FERS ..................................... CSRS. 
FERS ..................................... CSRS Offset. 

§ 839.242 Do these rules apply to me if 
I had multiple errors? 

You must be in the wrong retirement 
plan for at least 3 years of Federal 
service after December 31, 1986. You 
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need not be in the same wrong retire-
ment plan during the entire 3-year pe-
riod. If you had more than one type of 
erroneous retirement coverage, then 
you will have a retirement plan elec-
tion under these rules if one of the er-
rors is of a type that qualifies you for 
an election. 

Subpart C—Employer 
Responsibility to Notify Employees 

§ 839.301 What should I do if I am not 
sure whether I am or was in the 
wrong retirement plan? 

(a) If you are an employee, your em-
ployer has your personnel records and 
will review them to determine whether 
an error has been made. Therefore, you 
should notify your employer’s human 
resources office if you believe an error 
has been made in your case. Notify 
your current employer even if you be-
lieve the error occurred while you were 
employed at another agency. 

(b) If you are not currently employed 
by the Federal Government, you should 
notify OPM at: U.S. Office of Personnel 
Management, Retirement Operations 
Center, Post Office Box 45, Boyers, 
Pennsylvania 16017. You can also con-
tact us by electronic mail at 
FERCCA@OPM.GOV. Notify OPM re-
gardless of whether you are a retiree, 
survivor, or separated employee. 

(c) You may also get additional infor-
mation about the FERCCA and wheth-
er or not you qualify at: www.opm.gov/ 
benefits/correction. 

§ 839.302 Will my employer give me a 
written explanation? 

(a) Your employer must provide you 
with written notice of the error. The 
notice must include an explanation of 
the error, your options regarding the 
error, and any time limits that apply. 

(b) Your employer must inform you if 
they find that you do not have a retire-
ment coverage error. 

§ 839.303 Is my employer required to 
find employees with a retirement 
coverage error? 

The FERCCA requires your employer 
to take reasonable and appropriate 
measures to identify individuals af-
fected by a qualifying retirement cov-

erage error and notify them of their 
rights under the law. 

§ 839.304 What if my employer does 
not notify me? 

(a) If your error has not previously 
been corrected, the 6-month time limit 
on making an election of retirement 
coverage under the FERCCA (see 
§ 839.611(a)) does not begin to run until 
you are notified of the error. 

(b) If your error was previously cor-
rected, the 18-month time limit on 
making an election of retirement cov-
erage ends on September 19, 2002. Em-
ployers and OPM may extend the time 
limit if you were prevented from mak-
ing a timely election due to a cause be-
yond your control (see § 839.612). 

Subpart D—Retirement Coverage 
Elections for Errors That Were 
Not Previously Corrected 

ERRONEOUS CSRS OR CSRS OFFSET 

§ 839.401 What can I elect if I was put 
in CSRS or CSRS Offset by mistake? 

If you were placed in CSRS or CSRS 
Offset due to a qualifying retirement 
coverage error and you should have 
been in FERS, you may elect CSRS 
Offset or FERS. If you were placed in 
CSRS or CSRS Offset due to a quali-
fying retirement coverage error and 
you should have been in Social Secu-
rity-Only, you may elect CSRS Offset 
or Social Security-Only. This is sum-
marized in the following chart: 

You are in: And you belong in: You may elect: 

CSRS .......... FERS ...................... CSRS Offset or FERS. 
CSRS Offset FERS.
CSRS .......... Social Security-Only CSRS Offset or Social 

Security-Only. 
CSRS Offset Social Security-Only.

ERRONEOUS FERS 

§ 839.411 What can I elect if I was put 
in FERS by mistake? 

If you were placed in FERS due to a 
qualifying retirement coverage error 
and you should have been in CSRS, you 
may elect FERS or CSRS. If you were 
placed in FERS due to a qualifying re-
tirement coverage error and you should 
have been in CSRS Offset, you may 
elect FERS or CSRS Offset. If you were 
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placed in FERS due to a qualifying re-
tirement coverage error and you should 
have been in Social Security-Only, you 
may elect FERS or Social Security- 
Only. This is summarized in the fol-
lowing chart: 

You are in: And you belong in: You may elect: 

FERS ....... CSRS ........................ FERS or CSRS. 
FERS ....... CSRS Offset ............. FERS or CSRS Offset. 
FERS ....... Social Security-Only FERS or Social Secu-

rity-Only. 

Subpart E—Retirement Coverage 
Elections for Errors That Were 
Previously Corrected 

MOVED OUT OF CSRS OR CSRS OFFSET 

§ 839.501 What can I elect if my em-
ployer moved me out of CSRS or 
CSRS Offset? 

If you were moved out of CSRS or 
CSRS Offset due to a qualifying retire-
ment coverage error and were placed in 
FERS, you may elect CSRS Offset or 
remain in FERS. If you were moved 
out of CSRS or CSRS Offset due to a 
qualifying retirement coverage error 
and were placed in Social Security- 
Only, you may elect CSRS Offset or re-
main in Social Security-Only. This is 
summarized in the following chart: 

You were in: 
And your coverage 

was previously 
corrected to: 

You may elect: 

CSRS .......... FERS ...................... CSRS Offset or FERS. 
CSRS Offset FERS.
CSRS .......... Social Security-Only CSRS Offset or Social 

Security-Only. 
CSRS Offset Social Security-Only..

§ 839.511 What can I elect under the 
FERCCA if my employer put me 
into FERS by mistake and then I 
was not allowed to remain in FERS 
when the error was discovered? 

An employee who was erroneously 
placed in FERS during a time when the 
employee should have had an oppor-
tunity to elect FERS is allowed to 
keep the erroneous FERS coverage. If 
the employee was given an opportunity 
to remain in FERS, then the employee 
is disqualified from making an election 
of retirement coverage under the 
FERCCA (see § 839.221). If you were not 
allowed to remain in FERS and were 
placed in CSRS due to a qualifying re-
tirement coverage error, you may elect 

FERS or remain in CSRS. If you were 
not allowed to remain in FERS and 
were placed in CSRS Offset due to a 
qualifying retirement coverage error, 
you may elect FERS or remain in 
CSRS Offset. If you were not allowed to 
remain in FERS and were placed in So-
cial Security-Only due to a qualifying 
retirement coverage error, you may 
elect FERS or remain in Social Secu-
rity-Only. This is summarized in the 
following chart: 

You were 
in: 

And your coverage 
was previously 
corrected to: 

You may elect: 

FERS ....... CSRS ........................ CSRS or FERS. 
FERS ....... CSRS Offset ............. CSRS Offset or FERS. 
FERS ....... Social Security-Only Social Security-Only or 

FERS. 

Subpart F—Making an Election 

GENERAL PROVISIONS 

§ 839.601 How do I make an election? 

You may make your election using 
the form issued by OPM. If you are an 
employee, your employer will provide 
you with this form. If you are not a 
current employee, OPM will provide 
the form. 

§ 839.602 What if I don’t make an elec-
tion? 

(a) If your qualifying retirement cov-
erage error was not previously cor-
rected and you fail to make an election 
within the time limit under § 839.611(a), 
your retirement coverage is summa-
rized in the following chart: 

If you are in: And you belong in: 
You are 

considered to 
have elected: 

CSRS or CSRS 
Offset.

FERS ............................ CSRS Offset. 

FERS .................. CSRS, CSRS Offset or 
Social Security-Only.

FERS. 

CSRS or CSRS 
Offset.

Social Security-Only ..... CSRS Offset. 

(b) If your qualifying retirement cov-
erage error was previously corrected 
and you fail to make an election within 
the time limit under § 839.611(b), you 
are considered to have elected to re-
main in your current retirement plan. 
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§ 839.603 Can I later change my elec-
tion? 

Your election is irrevocable once 
your employer or OPM processes it. If 
you do not make a timely election, the 
resulting coverage (see § 839.602) is also 
irrevocable. 

§ 839.604 When is my election effec-
tive? 

Your election is effective on the date 
that the retirement coverage error 
first occurred. This means that your 
election will be retroactive, or will 
change your retirement coverage for a 
period of service in the past. 

TIME LIMITS 

§ 839.611 What are the time limits for 
making an election? 

(a) If your qualifying retirement cov-
erage error was not previously cor-
rected, you have 6 months from the 
date you receive notice of the error 
under § 839.302 to make an election. 

(b) If your qualifying retirement cov-
erage error was previously corrected, 
the time limit for making an election 
expires on September 19, 2002. 

§ 839.612 Can I make a belated elec-
tion? 

(a) If you are an employee, your em-
ployer can waive the time limit for 
making an election if you request such 
a waiver in writing. The employer 
would have to determine that you exer-
cised due diligence, but could not make 
an election within the time limit be-
cause of circumstances beyond your 
control. 

(b) Your employer’s decision not to 
waive the time limit under this section 
must be in writing and include notice 
of your right to request OPM to recon-
sider the decision. 

(c) OPM can waive the time limit for 
separated employees, retirees, and sur-
vivors who exercised due diligence but 
could not make an election because of 
circumstances beyond their control if a 
request is submitted to OPM, and OPM 
concludes that a waiver is justified. 

FERS ELECTIONS 

§ 839.621 Can I cancel my FERS elec-
tion if I was in the wrong retire-
ment plan at the time I elected 
FERS coverage and I have an elec-
tion opportunity under the 
FERCCA? 

If you were erroneously in CSRS, 
CSRS Offset, or Social Security-Only 
at the time you elected FERS and you 
have an election opportunity under the 
FERCCA, you can choose whether you 
want the FERS election to remain in 
effect. However, you may not choose 
whether you want your FERS election 
to remain in effect if you chose FERS 
after your employer notified you that 
you were put in FERS by mistake (see 
§ 839.221). 

§ 839.622 Can I cancel my FERS elec-
tion if my qualifying retirement 
coverage error was previously cor-
rected and I now have an election 
opportunity under the FERCCA? 

Yes, your FERS coverage election 
does not disqualify you from making a 
retirement coverage election under the 
FERCCA. You can choose whether you 
want the FERS election to remain in 
effect. However, you may not choose 
whether you want your FERS election 
to remain in effect if you chose FERS 
after your employer notified you that 
you were put in FERS by mistake (see 
§ 839.221). 

§ 839.623 If I decide to keep the FERS 
election in effect, may I change the 
effective date of the FERS election? 

No, If you decide to keep FERS, the 
original FERS election will remain un-
changed. 

Subpart G—Errors That Don’t 
Permit an Election 

§ 839.701 Is it correct that even though 
I had a qualifying retirement cov-
erage error under the FERCCA, I 
may not have a choice of retirement 
coverage? 

Under the FERCCA, the types of re-
tirement coverage errors listed in 
§ 839.241 trigger a right to make a re-
tirement coverage election. The fol-
lowing chart summarizes the types of 
errors that do not trigger an election 
right: 
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You are in: And you 
belong in: 

Your 
coverage must be 

corrected to: 

CSRS Offset ............... CSRS .............. CSRS. 
CSRS .......................... CSRS Offset .... CSRS Offset. 
Social Security-Only ... CSRS .............. CSRS. 
Social Security-Only ... CSRS Offset .... CSRS Offset. 
Social Security-Only ... FERS ............... FERS. 

§ 839.702 How do these rules apply to 
me if I don’t have an election right 
under the FERCCA, but I did have 
a qualifying retirement coverage 
error? 

After your retirement coverage is 
corrected to the proper plan, your re-
tirement deductions will be adjusted in 
accordance with subpart H of this part 
and your Social Security taxes will be 
adjusted in accordance with subpart I 
of this part, if applicable. You may also 
file a claim for losses in accordance 
with subpart L of this part. 

Subpart H—Adjusting Retirement 
Deductions and Contributions 

EMPLOYEE RETIREMENT DEDUCTIONS 

§ 839.801 Do I owe more money if I had 
a qualifying retirement coverage 
error and the employee retirement 
deductions for the new retirement 
plan are more than what I already 
paid? 

(a) No, your employer is responsible 
for paying any additional amount to 
the Fund. Your employer will not bill 
you for any additional retirement de-
ductions. 

(b) For qualifying retirement cov-
erage errors corrected under this part, 
the rules at § 831.111(b) of this chapter 
(pertaining to employee options when 
the employer fails to withhold CSRS or 
CSRS Offset retirement deductions) do 
not apply. 

§ 839.802 If I was in CSRS during my 
qualifying retirement coverage 
error, paid into the Fund more than 
I would have paid as a CSRS Offset, 
Social Security-Only, or FERS em-
ployee, and end up retroactively in 
one of those retirement plans, will I 
get a refund of the excess I had 
withheld from my pay? 

CSRS Offset and FERS require em-
ployees to pay Social Security taxes in 
addition to retirement deductions. 
When you are retroactively changed 

under the FERCCA to CSRS Offset, 
FERS, or Social Security-Only, the de-
ductions you paid in under CSRS will 
be used to pay both the amounts re-
quired for retirement deductions under 
CSRS Offset or FERS, as applicable to 
you, and also the Social Security taxes 
that you would have paid had you been 
in CSRS-Offset, FERS, or Social Secu-
rity-Only. 

§ 839.803 If I am like the person in the 
previous question, but the amount I 
paid as deductions under CSRS is 
more than the amount of combined 
retirement deductions and Social 
Security taxes due for my new re-
tirement coverage, will I get a re-
fund of the excess? 

Yes, either OPM or your employer, as 
appropriate, will issue the payment in 
accordance with OPM instructions. 

§ 839.804 If my qualifying retirement 
coverage error occurred while I 
was a reemployed annuitant, and I 
am later corrected retroactively to 
a different retirement plan, will I 
have to pay any additional amount 
for retirement deductions? 

(a) If you (as a reemployed annu-
itant) were erroneously in CSRS and 
had retirement deductions withheld 
from pay, and later are corrected to 
CSRS Offset or FERS coverage, the 
amount erroneously withheld under 
CSRS will be used to pay the retro-
active CSRS Offset or FERS retire-
ment deductions and Social Security 
taxes. 

(b) If you (as a reemployed annu-
itant) were erroneously placed in CSRS 
and elected not to have retirement de-
ductions withheld from pay, and later 
are corrected to CSRS Offset or FERS, 
your share of retroactive Social Secu-
rity taxes will be treated as an over-
payment of salary. If you are corrected 
to CSRS Offset, you may elect to have 
retirement deductions withheld from 
future salary as a reemployed annu-
itant and may also make a deposit to 
cover the retirement deductions for 
past service as a reemployed annuitant 
in accordance with § 837.503(c) of this 
chapter. If you are corrected to FERS, 
your retirement deductions under 
FERS will be treated as an overpay-
ment of salary. 
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(c) If you (as a reemployed annu-
itant) were erroneously in CSRS Offset 
and had retirement deductions with-
held from pay, and later are corrected 
to CSRS or FERS coverage, the 
amount erroneously withheld under 
CSRS Offset will be used to pay the 
retroactive CSRS or FERS retirement 
deductions. The employer is respon-
sible for paying to the Fund any addi-
tional retirement deductions. 

(d) If you (as a reemployed annu-
itant) were erroneously placed in CSRS 
Offset and elected not to have retire-
ment deductions withheld from pay, 
and later are corrected to CSRS, you 
may elect to have retirement deduc-
tions withheld from future salary as a 
reemployed annuitant and may also 
make a deposit to cover the retirement 
deductions for past service as a reem-
ployed annuitant in accordance with 
§ 837.503(c) of this chapter. Your retire-

ment deductions under CSRS will be 
treated as an overpayment of salary. 

(e) If you (as a reemployed annu-
itant) were erroneously placed in CSRS 
Offset and elected not to have retire-
ment deductions withheld from pay, 
and later are corrected to FERS, your 
retirement deductions under FERS will 
be treated as an overpayment of salary. 

(f) A reemployed annuitant erro-
neously placed in FERS and later cor-
rected to CSRS or CSRS Offset is con-
sidered to have elected retirement de-
ductions as a reemployed annuitant 
under the corrected coverage. The em-
ployer is responsible for paying to the 
Fund any additional retirement deduc-
tions under the corrected retirement 
coverage. 

(g) If you have a salary overpayment, 
your employer will inform you of your 
rights regarding the overpayment. 

(h) These rules are summarized in the 
following chart: 

Wrong coverage is: 
And retire-

ment deduc-
tions were 

And you are 
corrected to Then 

(1) CSRS ................. Taken ............ CSRS Offset or 
FERS.

• The erroneous CSRS deductions are used to pay the retroactive 
CSRS Offset or FERS deductions and Social Security taxes. 

• Retirement deductions will continue to be withheld from salary. 
• Social Security taxes must be withheld from salary. 

(2) CSRS ................. Not taken ...... CSRS Offset ..... • Retroactive Social Security taxes are treated as an overpayment 
of salary. 

• You may elect to have retirement deductions withheld from future 
salary. 

• Social Security taxes must be withheld from salary. 
• You may pay a deposit to OPM for past retirement deductions. 

(3) CSRS ................. Not taken ...... FERS ................. • Retroactive Social Security taxes are treated as an overpayment 
of salary. 

• Retirement deductions and Social Security taxes must be withheld 
from salary. 

• Your retirement deductions for past service under FERS are treat-
ed as an overpayment of salary. 

(4) CSRS Offset ....... Taken ............ CSRS or FERS • The erroneous CSRS Offset deductions are used to pay retro-
active CSRS or FERS retirement deductions. 

• Retirement deductions will continue to be withheld from salary. 
• Social Security taxes must be withheld from salary if correct cov-

erage is FERS. 
• Employer must pay any additional amount of retirement deduc-

tions. 
(5) CSRS Offset ....... Not taken ...... CSRS ................ • You may elect to have retirement deductions withheld from future 

salary. 
• You may pay a deposit to OPM for past retirement deductions. 

(6) CSRS Offset ....... Not taken ...... FERS ................. • Your retirement deductions for past service under FERS will be 
treated as an overpayment of salary. 

(7) FERS .................. Taken ............ CSRS or CSRS 
Offset.

• You are considered to have elected retirement deductions as a re-
employed annuitant under the corrected coverage. 

• Employer must pay any additional retirement deductions due for 
past service. 
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EMPLOYER RETIREMENT CONTRIBUTIONS 

§ 839.811 Does my employer owe more 
money if I had a qualifying retire-
ment coverage error and the em-
ployer retirement contributions for 
my new retirement plan are more 
than what was already paid? 

Yes, your employer must pay any ad-
ditional retirement contributions to 
the Fund. 

§ 839.812 Will my employer get a re-
fund if I had a qualifying retire-
ment coverage error and the em-
ployer retirement contributions for 
my new retirement plan are less 
than what was already paid? 

No, if you were erroneously in CSRS, 
CSRS Offset, or Social Security-Only, 
then a correction of a retirement cov-
erage error will not reduce the em-
ployer retirement contribution owed. 
Also, the FERCCA states that an em-
ployer may not remove from the Fund 
FERS employer contributions when 
correcting a qualifying retirement cov-
erage error under this part. 

RECORDS CORRECTION 

§ 839.821 Who is responsible for cor-
recting my records? 

(a) Your current employer will cor-
rect your records in accordance with 
OPM instructions. Your employer must 
not delay correcting your records. 

(b) For former employees and retir-
ees, the last employer will correct the 
records. For survivors, the employee’s 
last employer will correct the records. 
If an employer no longer exists as an 
organization, and there is no successor 
agency, then OPM will correct the 
records. 

§ 839.822 Which employer is respon-
sible for submitting the employee 
and employer retirement deduc-
tions and contributions and cor-
recting my records if I had different 
employers? 

Your current or most recent em-
ployer will be responsible for this pur-
pose. Even if that employer was not in-
volved in the retirement coverage 
error, it must issue corrected records 
for the entire period of the retirement 
coverage error. 

Subpart I—Social Security Taxes 

§ 839.901 When will my employer begin 
withholding Social Security taxes if 
I was erroneously in CSRS during 
my qualifying retirement coverage 
error and my corrected coverage 
will now require me to pay Social 
Security taxes? 

(a) If you are in CSRS by mistake 
and belong in CSRS Offset, FERS, or 
Social Security-Only, your employer 
must begin withholding Social Secu-
rity taxes by changing your retirement 
coverage to CSRS Offset. Your em-
ployer must begin this withholding as 
soon as possible after the error is dis-
covered. 

(b) Your employer will correct your 
retirement coverage back to the date 
the error first occurred once you are 
notified of the error and have an oppor-
tunity to make any elections that you 
are eligible to make. 

§ 839.902 Will my CSRS retirement de-
ductions be used to pay the Social 
Security taxes for the period of the 
qualifying retirement coverage 
error if I was erroneously placed in 
CSRS and did not pay Social Secu-
rity taxes? 

(a) If your qualifying retirement cov-
erage error was not previously cor-
rected, the amount erroneously with-
held for CSRS retirement deductions 
will be: 

(1) Used to pay your new retirement 
deduction amount; and 

(2) Applied toward any Social Secu-
rity taxes you owe for the time you 
were in the wrong retirement plan. 

(b) You will get Social Security cred-
it for all the time you were erroneously 
covered by CSRS. Your employer will 
send the Social Security Administra-
tion a record of your earnings for all 
the years you should have had Social 
Security coverage. 
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§ 839.903 What happens to the Social 
Security taxes I erroneously paid 
when my employer corrects my re-
tirement coverage to CSRS? 

(a) Except for the last 3 years, the 
money you erroneously paid into So-
cial Security will remain to your cred-
it in the Social Security fund. The So-
cial Security Administration will in-
clude all but those last 3 years in de-
termining your eligibility for, and the 
amount of, future benefits. 

(b) The amount you paid into Social 
Security for the last 3 years will be 
used to help pay your CSRS retirement 
deductions. 

Subpart J—Lost Earnings for Cer-
tain Make-up Contributions to 
the TSP 

§ 839.1001 Does the FERCCA allow me 
to increase my TSP account if I was 
in CSRS during my qualifying re-
tirement coverage error and my 
correct coverage will be FERS? 

The Board’s error correction regula-
tions (5 CFR 1605 of chapter VI) gen-
erally allow you to increase your TSP 
account through a schedule of make-up 
contributions to replace the missed 
employee contributions. In addition, 
the FERCCA allows certain employees 
who have completed a schedule of 
make-up contributions, or who plan to 
schedule make-up contributions, to re-
ceive lost earnings on those contribu-
tions under certain circumstances. Em-
ployees are (and have been) entitled to 
lost earnings on the make-up agency 
contributions they receive as a result 
of the correction of an agency error. 

§ 839.1002 Will OPM compute the lost 
earnings if my qualifying retire-
ment coverage error was previously 
corrected and I made TSP make-up 
contributions? 

If you made contributions to the TSP 
after your qualifying retirement cov-
erage error was previously corrected, 
OPM will compute the lost earnings on 
your make-up contributions to the 
TSP under the following cir-
cumstances: 

You were in: 
And were 
previously 

corrected to: 

And under these 
rules you elect: 

CSRS ....................... FERS ............ FERS. 

You were in: 
And were 
previously 

corrected to: 

And under these 
rules you elect: 

CSRS Offset ............ FERS ............
Social Security-Only FERS ............ No election required. 
Social Security-Only CSRS ............
Social Security-Only CSRS Offset

§ 839.1003 How will OPM compute the 
amount of lost earnings? 

(a) Lost earnings will generally be 
computed in accordance with the 
Board’s lost earnings regulations (5 
CFR 1606 of chapter VI). However, the 
FERCCA states that OPM may com-
pute the lost earnings in an alternative 
manner if such a computation is not 
administratively feasible. The alter-
native manner will yield an amount 
that is as close as practicable to the 
amount computed under 5 CFR 1606 of 
chapter VI. 

(b) Your employer is required to sub-
mit to OPM all information required to 
compute the amount of lost earnings. 

§ 839.1004 Are lost earnings payable if 
I separated or if the employee died? 

(a) Yes. If the TSP account is not 
withdrawn, the lost earnings are paid 
to the account. 

(b) If there is no TSP account at the 
time the lost earnings are payable, you 
or your survivors will receive the pay-
ment directly. 

Subpart K—Effect of Election 

GENERAL PROVISIONS 

§ 839.1101 How are my retirement ben-
efits computed if I elect CSRS or 
CSRS Offset under this part? 

Unless otherwise stated in this part, 
your retirement benefit is computed as 
if you were properly put in CSRS or 
CSRS Offset on the effective date of 
the error. All the eligibility and ben-
efit computation rules for CSRS or 
CSRS Offset apply to your retirement 
benefit. 

§ 839.1102 How are my retirement ben-
efits computed if I elect FERS 
under this part? 

OPM will compute your retirement 
benefit as if you were properly put in 
FERS on the effective date of the 
error. All the eligibility and benefit 
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computation rules for FERS apply to 
your retirement benefit. 

§ 839.1103 If my qualifying retirement 
coverage error started when I 
should have been placed under 
FERS automatically, but my agency 
put me in CSRS because I had some 
past service, will I get a CSRS com-
ponent in my FERS annuity for the 
service before the error if I elect 
FERS? 

No, employees who should have been 
automatically placed in FERS (gen-
erally because they did not have 5 
years of past service under CSRS rules) 
do not have a CSRS component in their 
future FERS benefit. All service must 
be treated as FERS service in this cir-
cumstance. 

RETIREES AND SURVIVORS 

§ 839.1111 If I elect to change my re-
tirement coverage under the 
FERCCA, can I change the election 
I originally made at retirement for 
survivor benefits? 

(a) Yes, if you elect to change your 
retirement coverage under the 
FERCCA, you will have an opportunity 
to change the election you made for 
survivor benefits. 

(b) If you elect less than the max-
imum survivor benefit, your spouse’s 
consent is necessary in accordance 
with § 831.614 or § 842.603(a)(1) of this 
chapter, as applicable. 

§ 839.1112 If I elect to change my re-
tirement coverage under the 
FERCCA, can I retroactively revoke 
the waiver of military retired pay I 
made at retirement? 

Yes, you may retroactively change 
your decision regarding waiver of your 
military retired pay. 

§ 839.1113 If I elect to change my re-
tirement coverage under the 
FERCCA, can I change my decision 
about making a deposit or redeposit 
for civilian or military service? 

Yes, you or your survivor will have a 
new opportunity to decide whether to 
pay any deposits or redeposits. 

§ 839.1114 Will OPM actuarially reduce 
my benefit if I elect to change my 
retirement coverage under these 
rules? 

Your annuity may be subject to three 
possible actuarial reductions under the 
FERCCA. These reductions may be re-
quired for an unpaid deposit (see 
§ 831.303(d) and § 839.1116 of this chap-
ter), for Government contributions in a 
TSP account (see § 839.1118), or for a 
previous payment of the Basic Em-
ployee Death Benefit (see § 839.1121). 

§ 839.1115 What is an actuarial reduc-
tion? 

An actuarial reduction allows you to 
receive benefits without having to pay 
an amount due in a lump sum. OPM re-
duces your annuity in a way that, on 
average, allows the Fund to recover the 
amount of the missing lump sum over 
your lifetime. The actuarial reduction 
becomes a permanent reduction in your 
benefit. The amount of the reduction 
depends on your age and the amount of 
the lump sum you would otherwise 
have to pay at that time. To compute 
an actuarial reduction, OPM divides 
the lump sum amount by the present 
value factor for your age at retirement. 

§ 839.1116 If, because of the change in 
my retirement coverage, I will owe 
larger deposits for military and ci-
vilian service credit, will I have to 
pay the additional deposit due or 
will OPM actuarially reduce my an-
nuity? 

You can choose to pay the additional 
deposit amount. If you choose not to 
pay the deposit, OPM will actuarially 
reduce your annuity, as explained in 
831.303(d) of this chapter. 

§ 839.1117 If I elect to change my re-
tirement coverage under the 
FERCCA, can I get a refund of the 
service credit deposit I made and 
receive the actuarial reduction in-
stead? 

No, the FERCCA allows OPM to re-
duce an annuity by an actuarial reduc-
tion only for the deposit amount that 
remains unpaid. 
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§ 839.1118 Will my annuity be actuari-
ally reduced because I had Govern-
ment contributions in my TSP ac-
count? 

Retirees and survivors of deceased 
employees who received a Government 
contribution to their TSP account 
after being corrected to FERS and who 
later elect CSRS Offset under the 
FERCCA are allowed to keep the Gov-
ernment contributions, and earnings 
on the Government contributions in 
the TSP account. Instead of adjusting 
the TSP account, the FERCCA requires 
that the CSRS-Offset annuity be re-
duced actuarially. 

§ 839.1119 How is the actuarial reduc-
tion for TSP computed? 

(a) The part of your TSP account on 
the date you retired that is Govern-
ment contributions and earnings on 
those Government contributions forms 
the basis for the actuarial reduction. 
OPM will divide the Government con-
tributions and earnings by the present 
value factor for your age (in full years) 
at the time you retired. OPM will then 
round the result to the next highest 
dollar amount, which will be the 
monthly actuarial reduction amount. 

(b) If a survivor annuity is the only 
benefit that is payable, the present 
value factor for the survivor’s age at 
the time of death is used. The survivor 
benefit is not reduced for TSP if the re-
tiree’s rate was reduced. 

SURVIVOR BENEFITS 

§ 839.1121 What is the Actuarial Re-
duction for the Basic Employee 
Death Benefit (BEDB)? 

If you received a BEDB under FERS 
and you elect CSRS Offset under these 
rules, you do not have to pay back the 
BEDB. Instead, the FERCCA requires 
that OPM actuarially reduce your sur-
vivor annuity. The reduction will be 
the amount of the BEDB divided by the 
present value factor for your age at the 
time of the employee’s death. The re-
sult is rounded to the next highest dol-
lar amount and is the monthly actu-
arial reduction amount. If you elected 
to receive the BEDB in installments 
rather than a lump sum, the lump-sum 
amount is used for the purpose of com-
puting the actuarial reduction. 

§ 839.1122 Does receipt of a one-time 
payment of retirement contribu-
tions as a death benefit prevent me 
from electing CSRS Offset? 

You may still elect CSRS Offset if 
otherwise eligible. OPM will collect the 
amount of the one-time death benefit 
from any survivor benefits that are 
payable. 

Subpart L—Discretionary Actions 
by OPM 

§ 839.1201 If I took legal action against 
my employer because of a quali-
fying retirement coverage error, 
can OPM reimburse me for ex-
penses related to my legal actions? 

(a) The FERCCA allows OPM, in its 
sole discretion, to reimburse you for 
necessary and reasonable expenses you 
actually incurred while pursuing a 
legal or administrative remedy of your 
qualifying retirement coverage error. 

(b) Necessary and reasonable ex-
penses include actual amounts paid for 
attorney fees, court costs, expert wit-
ness fees, and other litigation expenses. 

(c) You may not receive reimburse-
ment under this section if you received 
a monetary award that compensated 
you for your litigation expenses. 

(d) You must support your request 
for reimbursement with evidence that 
supports your claim. 

(e) In determining what is a nec-
essary and reasonable expense, OPM 
will consider: 

(1) The type and amount of the ex-
pense; 

(2) The circumstances that gave rise 
to the expense; and 

(3) Whether the expense is directly 
related to litigation concerning a re-
tirement coverage error. 

§ 839.1202 Can OPM waive repayment 
of a monetary award I received as 
resolution of the harm caused me 
by a qualifying retirement coverage 
error? 

(a) The FERCCA allows OPM, in its 
sole discretion, to waive repayment of 
all or part of a settlement payment or 
court-ordered payment if you can dem-
onstrate that CSRS Offset coverage 
does not fully compensate you for your 
losses. 
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(b) Your request for waiver must 
state why you believe waiver of repay-
ment is appropriate and include any 
evidence that supports your request. 

§ 839.1203 Can OPM compensate me 
for my losses if I did not take any 
legal action against my employer, 
but did incur some expenses be-
cause of a qualifying retirement 
coverage error? 

(a) The FERCCA allows OPM, in its 
sole discretion, to compensate you for 
a monetary loss that is a direct and 
proximate result of your retirement 
coverage error. 

(b) Monetary losses include payments 
of additional Social Security taxes, 
payment of additional retirement de-
ductions, and other out-of-pocket ex-
penses that you incurred because of a 
retirement coverage error. 

(c) You must substantiate your claim 
for losses with any evidence that sup-
ports your request. 

(d) OPM cannot pay you for: 
(1) Claimed losses related to forgone 

contributions and earnings under the 
TSP, other than lost earnings on 
make-up contributions to the TSP as 
provided in subpart J of this part; and 

(2) Claimed losses related to any 
other investment opportunities. 

§ 839.1204 On what basis will OPM re-
view claims under this subpart? 

(a) OPM will base its decision on only 
the written record, including all of 
your submissions and other docu-
mentation in OPM’s possession. 

(b) At OPM’s discretion, OPM may 
request your employer to provide an 
administrative report. The report may 
include: 

(1) A description of the retirement 
coverage error; 

(2) A statement as to whether a set-
tlement or other court-ordered award 
was made; 

(3) The employer’s recommendation 
for resolution of the claim; and 

(4) Any other information your em-
ployer believes OPM should consider. 

(c) The burden of proof that the cri-
teria for approving a reimbursement of 
expenses is on you. 

§ 839.1205 Does the Director of OPM 
review the claims? 

The Associate Director for Retire-
ment and Insurance and his or her 
delegatees have the authority to per-
form the Director’s actions, as set out 
in this subpart (see section 2208 of the 
FERCCA). 

§ 839.1206 How do I submit a claim 
under this subpart? 

(a) No specific form is required. Your 
request must be in writing and contain 
the following information: 

(1) It must describe the basis for the 
claim and state the dollar amount you 
seek to receive; 

(2) It must include your name, ad-
dress, and telephone number; 

(3) It must include the name, address, 
and telephone number of your current 
or last employer; 

(4) It must be signed by you; and 
(5) It must include any information 

you believe OPM should consider, such 
as cancelled checks or other evidence 
of amounts you paid. 

(b) Send your claim to: Office of Per-
sonnel Management, Retirement and 
Insurance Service, ATTN: FC Section, 
Washington, DC 20415–3200 

Subpart M—Appeal Rights 

§ 839.1301 What if my employer deter-
mines my error is not subject to 
these rules? 

(a) Your employer must provide you 
with a written decision. The decision 
must include the reason for the deci-
sion, and notice of your right to appeal 
the decision to the MSPB. 

(b) If your employer determines that 
it cannot waive the time limit for 
making an election under § 839.612, the 
decision must inform you of your right 
to ask OPM to review the decision. 
OPM will advise you in writing of your 
appeal rights following its review of 
your employer’s decision. 

§ 839.1302 What types of decisions can 
I appeal? 

(a) You can appeal to the MSPB a de-
cision that affects your rights and in-
terests under this part, except an OPM 
decision under subpart L (see § 839.1303). 
Some examples of decisions are: 
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(1) Your employer’s determination 
that your error is not subject to these 
rules; 

(2) Your employer’s determination 
that you are not eligible to elect re-
tirement coverage under these rules; 
and 

(3) OPM’s denial of your request for a 
waiver of the time limit for making an 
election. 

(b) You may not seek review of a de-
cision under any employee grievance 
procedures, including those established 
by chapter 71 of title 5, United States 
Code, and 5 CFR part 771. 

§ 839.1303 Are there any types of deci-
sions that I cannot appeal? 

Yes, OPM’s decisions under subpart L 
(Discretionary Actions by OPM) are 
final and conclusive and are not sub-
ject to administrative or judicial re-
view. 

§ 839.1304 Is there anything else I can 
do if I am not satisfied with the way 
my error was corrected? 

(a) Except for claims under subpart L 
(see § 839.1303), and after exhausting 
your administrative remedies as set 
out in this subpart, you may bring a 
claim against the Government under 
section 1346(b) or chapter 171 of title 28, 
United States Code. 

(b) You may also bring a claim 
against the Government under any 
other provision of law if your claim is 
for amounts not otherwise provided for 
under these rules. 
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RETIREMENT SYSTEM—GENERAL 
ADMINISTRATION 
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