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grant authorization to the individual,
except under §26.69.

§26.61 Self-disclosure and employment
history.

(a) Before granting authorization,
the licensee or other entity shall en-
sure that a written self-disclosure and
employment history has been obtained
from the individual who is applying for
authorization, except as follows:

(1) If an individual previously held
authorization under this part, and the
licensee or other entity has verified
that the individual’s last period of au-
thorization was terminated favorably,
and the individual has been subject to
a behavioral observation program that
includes arrest reporting, which meets
the requirements of this part, through-
out the period since the individual’s
last authorization was terminated, the
granting licensee or other entity need
not obtain the self-disclosure or em-
ployment history in order to grant au-
thorization; and

(2) If the individual’s last period of
authorization was terminated favor-
ably within the past 30 days, the li-
censee or other entity need not obtain
the employment history.

(b) The written self-disclosure must—

(1) State whether the individual
has—

(i) Violated a licensee’s or other enti-
ty’s FFD policy;

(ii) Had authorization denied or ter-
minated unfavorably under
§§26.35(c)(2), 26.53(1), 26.63(d), 26.65(g),
26.67(c), 26.69(f), or 26.75(b) through (e);

(iii) Used, sold, or possessed illegal
drugs;

(iv) Abused legal drugs or alcohol;

(v) Subverted or attempted to sub-
vert a drug or alcohol testing program;

(vi) Refused to take a drug or alcohol
test;

(vii) Been subject to a plan for sub-
stance abuse treatment (except for
self-referral); or

(viii) Had legal action or employment
action, as defined in §26.5, taken for al-
cohol or drug use;

(2) Address the specific type, dura-
tion, and resolution of any matter dis-
closed, including, but not limited to,
the reason(s) for any unfavorable ter-
mination or denial of authorization;
and
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(3) Address the shortest of the fol-
lowing periods:

(i) The past 5 years;

(ii) Since the individual’s eighteenth
birthday; or

(iii) Since the individual’s last period
of authorization was terminated, if au-
thorization was terminated favorably
within the past 3 years.

(c) The individual shall provide a list
of all employers, including the em-
ployer by whom the individual claims
to have been employed on the day be-
fore he or she completes the employ-
ment history, if any, with dates of em-
ployment, for the shortest of the fol-
lowing periods:

(1) The past 3 years;

(2) Since the individual’s eighteenth
birthday; or

(3) Since authorization was last ter-
minated, if authorization was termi-
nated favorably within the past 3
years.

§26.63 Suitable inquiry.

(a) In order to grant authorization,
licensees and other entities shall en-
sure that a suitable inquiry has been
conducted, on a best effort basis, to
verify the individual’s self-disclosed in-
formation and determine whether any
potentially disqualifying FFD informa-
tion is available, except if all of the
following conditions are met:

(1) The individual previously held au-
thorization under this part;

(2) The licensee or other entity has
verified that the individual’s last pe-
riod of authorization was terminated
favorably; and

(3) The individual has been subject to
a behavioral observation program that
includes arrest reporting, which meets
the requirements of this part, through-
out the period of interruption.

(b) To meet the suitable inquiry re-
quirement, licensees and other entities
may rely on the information that other
licensees and entities who are subject
to this subpart have gathered for pre-
vious periods of authorization. Licens-
ees and other entities may also rely on
those licensees’ and entities’ deter-
minations of fitness that were con-
ducted under §26.189, as well as their
reviews and resolutions of potentially
disqualifying FFD information, for pre-
vious periods of authorization.
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(c) The licensee or other entity shall
ensure that the suitable inquiry has
been conducted, on a best effort basis,
by questioning former employers, and
the employer by whom the individual
claims to have been employed on the
day before he or she completes the em-
ployment history, if an employment
history is required under §26.61.

(1) For the claimed employment pe-
riod, the suitable inquiry must ascer-
tain the reason for termination, eligi-
bility for rehire, and other information
that could reflect on the individual’s
fitness to be granted authorization.

(2) If the claimed employment was
military service, the licensee or other
entity who is conducting the suitable
inquiry shall request a characteriza-
tion of service, reason for separation,
and any disciplinary actions related to
potentially disqualifying FFD informa-
tion. If the individual’s last duty sta-
tion cannot provide this information,
the licensee or other entity may accept
a hand-carried copy of the DD 214 pre-
sented by the individual which on face
value appears to be legitimate. The 1i-
censee or other entity may also accept
a copy of a DD 214 provided by the cus-
todian of military records.

(3) If a company, previous employer,
or educational institution to whom the
licensee or other entity has directed a
request for information refuses to pro-
vide information or indicates an inabil-
ity or unwillingness to provide infor-
mation within 3 business days of the
request, the licensee or other entity
shall document this refusal, inability,
or unwillingness in the licensee’s or
other entity’s record of the investiga-
tion, and obtain a confirmation of em-
ployment or educational enrollment
and attendance from at least one alter-
nate source, with suitable inquiry
questions answered to the best of the
alternate source’s ability. This alter-
nate source may not have been pre-
viously used by the licensee or other
entity to obtain information about the
individual’s character. If the licensee
or other entity uses an alternate
source because employer information
is not forthcoming within 3 business
days of the request, the licensee or
other entity need not delay granting
authorization to wait for any employer

§26.63

response, but shall evaluate and docu-
ment the response if it is received.

(d) When any licensee or other entity
in §26.3(a) through (d) is legitimately
seeking the information required for an
authorization decision under this sub-
part and has obtained a signed release
from the subject individual authorizing
the disclosure of information, any li-
censee or other entity who is subject to
this part shall disclose whether the
subject individual’s authorization was
denied or terminated unfavorably as a
result of a violation of an FFD policy
and shall make available the informa-
tion on which the denial or unfavorable
termination of authorization was
based, including, but not limited to,
drug or alcohol test results, treatment
and followup testing requirements or
other results from a determination of
fitness, and any other information that
is relevant to an authorization deci-
sion.

(e) In conducting a suitable inquiry,
a licensee or other entity may obtain
information and documents by elec-
tronic means, including, but not lim-
ited to, telephone, facsimile, or e-mail.
The licensee or other entity shall make
a record of the contents of the tele-
phone call and shall retain that record,
and any documents or electronic files
obtained electronically, under §§26.711
and 26.713(a), (b), and (c), as applicable.

(f) For individuals about whom no po-
tentially disqualifying FFD informa-
tion is known (or about whom poten-
tially disqualifying FFD information is
known, but it has been resolved by a li-
censee or other entity who is subject to
this subpart) at the time at which the
suitable inquiry is initiated, the 1li-
censee or other entity shall ensure that
a suitable inquiry has been conducted
as follows:

(1) Initial authorization. The period
of the suitable inquiry must be the
past 3 years or since the individual’s
eighteenth birthday, whichever is
shorter. For the 1l-year period imme-
diately preceding the date on which the
individual applies for authorization,
the licensee or other entity shall en-
sure that the suitable inquiry has been
conducted with every employer, re-
gardless of the length of employment.
For the remaining 2-year period, the li-
censee or other entity shall ensure that
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the suitable inquiry has been con-
ducted with the employer by whom the
individual claims to have been em-
ployed the longest within each cal-
endar month, if the individual claims
employment during the given calendar
month.

(2) Authorization update. The period
of the suitable inquiry must be the pe-
riod since authorization was termi-
nated. For the 1l-year period imme-
diately preceding the date on which the
individual applies for authorization,
the licensee or other entity shall en-
sure that the suitable inquiry has been
conducted with every employer, re-
gardless of the length of employment.
For the remaining period since author-
ization was terminated, the licensee or
other entity shall ensure that the suit-
able inquiry has been conducted with
the employer by whom the individual
claims to have been employed the long-
est within each calendar month, if the
individual claims employment during
the given calendar month.

(3) Authorization reinstatement after
an interruption of more than 30 days.
The period of the suitable inquiry must
be the period since authorization was
terminated. The licensee or other enti-
ty shall ensure that the suitable in-
quiry has been conducted with the em-
ployer by whom the individual claims
to have been employed the longest
within the calendar month, if the indi-
vidual claims employment during the
given calendar month.

§26.65 Pre-access drug and alcohol
testing.

(a) Purpose. This section contains
pre-access testing requirements for
granting authorization to an individual
who either has never held authoriza-
tion or whose last period of authoriza-
tion was terminated favorably and
about whom no potentially disquali-
fying FFD information has been dis-
covered or disclosed that was not pre-
viously reviewed and resolved by a li-
censee or other entity under the re-
quirements of this subpart.

(b) Accepting tests conducted within the
past 30 days. If an individual has nega-
tive results from drug and alcohol tests
that were conducted under the require-
ments of this part before the individual
applied for authorization from the li-
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censee or other entity, and the speci-
mens for such testing were collected
within the 30-day period preceding the
day on which the licensee or other en-
tity grants authorization to the indi-
vidual, the licensee or other entity
may rely on the results of those drug
and alcohol tests to meet the require-
ments for pre-access testing in this sec-
tion.

(c) Initial authorization and authoriza-
tion update. Before granting authoriza-
tion to an individual who has never
held authorization or whose authoriza-
tion has been interrupted for a period
of more than 365 days, the licensee or
other entity shall verify that the re-
sults of pre-access drug and alcohol
tests, which must be performed within
the 30-day period preceding the day the
licensee or other entity grants author-
ization to the individual, are negative.
The licensee or other entity need not
conduct pre-access testing if—

(1) The individual previously held au-
thorization under this part and has
been subject to a drug and alcohol test-
ing program that includes random test-
ing and a behavioral observation pro-
gram that includes arrest reporting,
which both meet the requirements of
this part, from the date the individ-
ual’s last authorization was terminated
through the date the individual is
granted authorization; or

(2) The licensee or other entity relies
on negative results from drug and alco-
hol tests that were conducted under
the requirements of this part at any
time before the individual applied for
authorization, and the individual has
remained subject to a drug and alcohol
testing program that includes random
testing and a behavioral observation
program that includes arrest reporting,
which both meet the requirements of
this part, beginning on the date the
drug and alcohol testing was conducted
through the date the individual is
granted authorization and thereafter.

(d) Authorication reinstatement after an
interruption of more than 30 days. (1) To
reinstate authorization for an indi-
vidual whose authorization has been
interrupted for a period of more than 30
days but no more than 365 days, except
as permitted in paragraph (d)(2) of this
section, the licensee or other entity
shall—
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