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Department of Energy § 205.194 

(b) Once a prima facie case has been 
established, a person who objects to a 
finding of fact or conclusion of law in 
the Proposed Remedial Order has the 
burden of going forward with the evi-
dence. Furthermore, the proponent of 
additional factual representations has 
the burden of going forward with the 
evidence. 

(c) Unless otherwise specified by the 
Director of the Office of Hearings and 
Appeals or his designee, the proponent 
of an order or a motion or additional 
factual representations has the ulti-
mate burden of persuasion. 

§ 205.193 Notice of Objection. 
(a) Within 15 days after publication 

of the notice of a Proposed Remedial 
Order in the FEDERAL REGISTER any ag-
grieved person may file a Notice of Ob-
jection to the Proposed Remedial Order 
with the Office of Hearings and Ap-
peals. The Notice shall be filed in du-
plicate, shall briefly describe how the 
person would be aggrieved by issuance 
of the Proposed Remedial Order as a 
final order and shall state the person’s 
intention to file a Statement of Objec-
tions. No confidential information 
shall be included in a Notice of Objec-
tion. The DOE shall place one copy of 
the Notice in the Office of Hearings and 
Appeals Public Docket Room. 

(b) A person who fails to file a timely 
Notice of Objection shall be deemed to 
have admitted the findings of fact and 
conclusions of law as stated in the Pro-
posed Remedial Order. If a Notice of 
Objection is not filed as provided by 
paragraph (a) of this section, the Pro-
posed Remedial Order may be issued as 
a final order. 

(c) A person who files a Notice of Ob-
jection shall on the same day serve a 
copy of the Notice upon the person to 
whom the Proposed Remedial Order is 
directed, the DOE Office that issued 
the Proposed Remedial Order, and the 
DOE Assistant General Counsel for Ad-
ministrative Litigation. 

(d) The Notice shall include a certifi-
cation of compliance with the provi-
sions of this section, the names and ad-
dresses of each person served with a 
copy of the Notice, and the date and 
manner of service. 

(e) If no person files a timely Notice 
of Objection, ERA may request the Of-

fice of Hearings and Appeals to issue 
the Proposed Remedial Order as a final 
Remedial Order. 

(f) In order to exhaust administrative 
remedies with respect to a Remedial 
Order proceeding, a person must file a 
timely Notice of Objection and State-
ment of Objections with the Office of 
Hearings and Appeals. 

§ 205.193A Submission of ERA supple-
mental information. 

Within 20 days after service of a No-
tice of Objection to a Proposed Reme-
dial Order the ERA may serve, upon 
the person to whom the Proposed Re-
medial Order was directed, supple-
mental information relating to the cal-
culations and determinations which 
support the findings of fact set forth in 
the Proposed Remedial Order. 

§ 205.194 Participants; official service 
list. 

(a) Upon receipt of a Notice of Objec-
tion, the Office of Hearings and Ap-
peals shall publish a notice in the FED-
ERAL REGISTER which states the person 
to whom the Proposed Remedial Order 
is directed, his address and the prod-
ucts, dollar amounts, time period, and 
geographical area specified in the Pro-
posed Remedial Order. The notice shall 
state that any person who wishes to 
participate in the proceeding must file 
an appropriate request with the Office 
of Hearings and Appeals. 

(b) The Office that issued the Pro-
posed Remedial Order and the person 
to whom the Order is directed shall be 
considered participants before the Of-
fice of Hearings and Appeals at all 
stages of an enforcement proceeding. 
Any other person whose interest may 
be affected by the proceeding may file 
a request to participate in the pro-
ceeding with the Office of Hearings and 
Appeals within 20 days after publica-
tion of the notice referred to in para-
graph (a) of this section. The request 
shall contain 

(1) The person’s name, address, and 
telephone number and similar informa-
tion concerning his duly authorized 
representative, if any; 

(2) A detailed description of the per-
son’s interest in the proceeding; 
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(3) The specific reasons why the per-
son’s active involvement in the pro-
ceeding will substantially contribute 
to a complete resolution of the issues 
to be considered in the proceeding; 

(4) A statement of the position which 
the person intends to adopt in the pro-
ceeding; and 

(5) A statement of the particular as-
pects of the proceeding, e.g. oral argu-
ment, submission of briefs, or dis-
covery, in which the person wishes to 
actively participate. 

(c) After considering the requests 
submitted pursuant to paragraph (b) of 
this section, the Office of Hearings and 
Appeals shall determine those persons 
who may participate on an active basis 
in the proceeding and the nature of 
their participation. Participants with 
similar interests may be required to 
consolidate their submissions and to 
appear in the proceeding through a 
common representative. 

(d) Within 30 days after publication 
of the notice referred to in paragraph 
(a) of this section, the Office of Hear-
ings and Appeals shall prepare an offi-
cial service list for the proceeding. 
Within the same 30 day period the Of-
fice of Hearings and Appeals shall mail 
the official service list to all persons 
who filed requests to participate. For 
good cause shown a person may be 
placed on the official service list as a 
non-participant, for the receipt of doc-
uments only. An opportunity shall be 
afforded to participants to oppose the 
placement of a non-participant on the 
official service list. 

(e) A person requesting to participate 
after the period for submitting re-
quests has expired must show good 
cause for failure to file a request with-
in the prescribed time period. 

(f) The Office of Hearings and Appeals 
may limit the nature of a person’s par-
ticipation in the proceeding, if it finds 
that the facts upon which the person’s 
request was based have changed or 
were incorrect when stated or that the 
person has not been actively partici-
pating or has engaged in disruptive or 
dilatory conduct. The action referred 
to in this provision shall be taken only 
after notice and an opportunity to be 
heard are afforded. 

§ 205.195 Filing and service of all sub-
missions. 

(a)(1) Statements of Objections, Re-
sponses to such Statements, and any 
motions or other documents filed in 
connection with a proceeding shall 
meet the requirements of § 205.9 and 
shall be filed with the Office of Hear-
ings and Appeals in accordance with 
§ 205.4. Unless otherwise specified, any 
participant may file a response to a 
motion within five days of service. 

(2) All documents shall be filed in du-
plicate, unless they contain confiden-
tial information, in which case they 
must be filed in triplicate. 

(3) If a person claims that any por-
tion of a document which he is filing 
contains confidential information, 
such information should be deleted 
from two of the three copies which are 
filed. One copy from which confidential 
information has been deleted will be 
placed in the Office of Hearings and Ap-
peals Public Docket Room. 

(b)(1) Persons other than DOE offices 
shall on the date a submission is filed 
serve each person on the official serv-
ice list. Service shall be made in ac-
cordance with § 205.7 and may also be 
made by deposit in the regular United 
States mail, properly stamped and ad-
dressed, when accompanied by proof of 
service consisting of a certificate of 
counsel or an affidavit of the person 
making the service. If any filing argu-
ably contains confidential information, 
a person may serve copies with the 
confidential information deleted upon 
all persons on the official service list 
except DOE offices, which shall be 
served both an original filing and one 
with deletions. 

(2) A DOE office shall on the date it 
files a submission serve all persons on 
the official service list, unless the fil-
ing arguably contains confidential in-
formation. In that case the DOE office 
shall notify the person to whom the in-
formation relates of the opportunity to 
identify and delete the confidential in-
formation. The DOE Office may delay 
the service of a submission containing 
arguably confidential information 
upon all persons other than the pos-
sessor of the confidential information 
and other DOE offices up to 14 days. 
The possessor of the confidential infor-
mation shall serve the filing with any 

VerDate Nov<24>2008 07:51 Feb 23, 2010 Jkt 220032 PO 00000 Frm 00034 Fmt 8010 Sfmt 8010 Y:\SGML\220032.XXX 220032W
R

ei
er

-A
vi

le
s 

on
 D

S
K

J8
S

O
Y

B
1P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2014-09-02T21:02:16-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




