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§ 451.8 Application content require-
ments. 

An application for an incentive pay-
ment under this part must be signed by 
an authorized executive official and 
shall provide the following informa-
tion— 

(a) A statement indicating that the 
applicant is the owner of the facility or 
is the operator of the facility and has 
the written consent of an authorized 
executive official of the owner to file 
an application; 

(b) The name of the facility or other 
official designation; 

(c) The location and address of the fa-
cility and type of renewable energy 
source; 

(d) The name, address, and telephone 
number of a point of contact to respond 
to questions or requests for additional 
information; 

(e) A clear statement of how the ap-
plication satisfies each and every part 
of the eligibility criteria under § 451.4; 

(f) A statement of the annual and 
monthly metered net electric energy 
generated and sold during the prior fis-
cal year by the qualified renewable en-
ergy facility, measured in kilowatt- 
hours, for which an incentive payment 
is requested; 

(g) In the case of a qualified renew-
able energy facility which generates 
electric energy using a fossil fuel, nu-
clear energy, or other non-qualified en-
ergy source in addition to using a re-
newable energy source, a statement of 
the net electric energy generated, 
measured in kilowatt-hours, attrib-
utable to the renewable energy source, 
including a calculation showing the 
total monthly and annual kilowatt- 
hours generated and sold during the 
fiscal year multiplied by a fraction 
consisting of the heat input, as meas-
ured in appropriate energy units, re-
ceived by the working fluid from the 
renewable energy sources divided by 
the heat input, as measured in the 
same energy units, received by the 
working fluid from all energy sources; 

(h) The total amount of electric en-
ergy for which payment is requested, 
including the net electric energy gen-
erated in the prior fiscal year, as deter-
mined according to paragraph (f) or (g) 
of this section; 

(i) Copies of permit authorizations if 
the date of first use is based on permit 
approvals and this is the initial appli-
cation; 

(j) Instructions for payment by elec-
tronic funds transfer; 

(k) A statement agreeing to retain 
records for a period of three (3) years 
which substantiate the annual and 
monthly metered number of kilowatt- 
hours generated and sold, and to pro-
vide access to, or copies of, such 
records within 30 days of a written re-
quest by DOE; and 

(l) A statement signed by an author-
ized executive official certifying that 
the information contained in the appli-
cation is accurate. 

(m) If a not-for-profit electric cooper-
ative, a statement certifying that no 
claim for tax credit has been made for 
the same electricity for which incen-
tive payments are requested. 

[60 FR 36964, July 19, 1995, as amended at 71 
FR 46387, Aug. 14, 2006] 

§ 451.9 Procedures for processing ap-
plications. 

(a) Supplemental information. DOE 
may request supplementary informa-
tion relating to the application. 

(b) Audits. DOE may require the ap-
plicant to conduct at its own expense 
and submit an independent audit, or 
DOE may conduct an audit, to verify 
the number of kilowatt-hours claimed 
to have been generated and sold by the 
qualified renewable energy facility and 
for which an incentive payment has 
been requested or made. 

(c) DOE determinations. The Assistant 
Secretary for Energy Efficiency and 
Renewable Energy shall determine the 
extent to which appropriated funds are 
available to be obligated under this 
program for each fiscal year. Upon 
evaluating each application and any 
other relevant information, DOE shall 
further determine: 

(1) Eligibility of the applicant for re-
ceipt of an incentive payment, based on 
the criteria for eligibility specified in 
this part; 

(2) The number of kilowatt-hours to 
be used in calculating a potential in-
centive payment, based on the net elec-
tric energy generated from a qualified 
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renewable energy source at the quali-
fied renewable energy facility and sold 
during the prior fiscal year; 

(3) The number of kilowatt-hours to 
be used in calculating a potential addi-
tional incentive payment, based on the 
total quantity of accrued energy gen-
erated during prior fiscal years; 

(4) The amounts represented by 60 
percent of available funds and by 40 
percent of available funds; and 

(5) Whether justification exists for 
altering the 60:40 payment ratio speci-
fied in paragraph (e) of this section. If 
DOE intends to modify the 60:40 ratio, 
the Department shall notify Congress, 
setting forth reasons for such change. 

(d) Calculating payments. Subject to 
the provisions of paragraph (e) of this 
section, potential incentive payments 
under this part shall be determined by 
multiplying the number of kilowatt- 
hours determined under § 451.9(c)(2) by 
1.5 cents per kilowatt-hour, and adjust-
ing that product for inflation for each 
fiscal year beginning after calendar 
year 1993 in the same manner as pro-
vided in section 29(d)(2)(B) of the Inter-
nal Revenue Code of 1986, except that 
in applying such provisions calendar 
year 1993 shall be substituted for cal-
endar year 1979. Using the same proce-
dure, a potential additional payment 
shall be determined for the number of 
kilowatt-hours determined under para-
graph (c)(3) of this section. If the sum 
of these calculated payments does not 
exceed the funds determined to be 
available by the Assistant Secretary 
for Energy Efficiency and Renewable 
Energy under § 451.9(c), DOE shall make 
payments to all qualified applicants. 

(e) Insufficient funds. If funds are not 
sufficient to make full incentive pay-
ments to all qualified applicants, DOE 
shall— 

(1) Calculate potential incentive pay-
ments, if necessary on a pro rata basis, 
not to exceed 60 percent of available 
funds to owners or operators of quali-
fied renewable energy facilities using 
solar, wind, ocean, geothermal, and 
closed-loop biomass technologies based 
on prior year energy generation; 

(2) Calculate potential incentive pay-
ments, if necessary on a pro rata basis, 
not to exceed 40 percent of available 
funds to owners or operators of all 
other qualified renewable energy facili-

ties based on prior year energy genera-
tion; 

(3) If the amounts calculated in para-
graph (e)(1) and (2) of this section re-
sult in one owner group with insuffi-
cient funds and one with excess funds, 
allocate excess funds to the owner 
group with insufficient funds and cal-
culate additional incentive payments, 
on a pro rata basis if necessary, to such 
owners or operators based on prior year 
energy generation. 

(4) If potential payments calculated 
in paragraphs (e)(1), (2), and (3) of this 
section do not exceed available fund-
ing, allocate 60% of remaining funds to 
paragraph (e)(1) recipients and 40% to 
paragraph (e)(2) recipients and cal-
culate additional incentive payments, 
if necessary on a pro rata basis, to own-
ers or operators based on accrued en-
ergy; 

(5) If the amounts calculated in para-
graph (e)(4) of this section result in one 
owner group with insufficient funds 
and one with excess funds, allocate ex-
cess funds to the owner group with in-
sufficient funds and calculate addi-
tional incentive payments, on a pro 
rata basis if necessary, to such owners 
or operators based on accrued energy. 

(6) Notify Congress if potential pay-
ments resulting from paragraphs (e)(3) 
or (5) of this section above will result 
in alteration of the 60:40 payment 
ratio; 

(7) Make incentive payments based 
on the sum of the amounts determined 
in paragraphs (e)(1) through (5) of this 
section for each applicant; 

(8) Treat the number of kilowatt- 
hours for which an incentive payment 
is not made as a result of insufficient 
funds as accrued energy for which fu-
ture incentive payment may be made; 
and 

(9) Maintain a record of each appli-
cant’s accrued energy. 

(f) Notice to applicant. After calcu-
lating the amount of the incentive pay-
ment under paragraphs (e) through (g) 
of this section, the DOE Deciding Offi-
cial shall then issue a written notice of 
the determination to the applicant— 

(1) Approving the application as eli-
gible for payment and forwarding a 
copy to the DOE Finance Office with a 
request to pay; 
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(2) Setting forth the calculation of 
the approved amount of the incentive 
payment; and 

(3) Stating the amount of accrued en-
ergy, measured in kilowatt-hours, for 
each qualified renewable energy facil-
ity, if any, and the energy source for 
same. 

(g) Disqualification. If the application 
does not meet the requirements of this 
part or some of the kilowatt-hours 
claimed in the application are dis-
allowed as unqualified, the Deciding 
Official shall issue a written notice de-
nying the application in whole or in 
part with an explanation of the basis 
for denial. 

[60 FR 36964, July 19, 1995, as amended at 71 
FR 46387, Aug. 14, 2006] 

§ 451.10 Administrative appeals. 

(a) In order to exhaust administra-
tive remedies, an applicant who re-
ceives a notice denying an application 
in whole or in part shall appeal, on or 
before 45 days from date of the notice 
issued by the DOE Deciding Official, to 
the Office of Hearings and Appeals, 1000 
Independence Avenue, S.W., Wash-
ington, D.C. 20585, in accordance with 
the procedures set forth in subpart C of 
10 CFR part 1003. 

(b) If an applicant does not appeal 
under paragraph (a) of this section, the 
determination of the DOE Deciding Of-
ficial shall become final for DOE and 
judicially unreviewable. 

(c) If an applicant appeals on a time-
ly basis under paragraph (a) of this sec-
tion, the decision and order of the Of-
fice of Hearings and Appeals shall be 
final for DOE. 

(d) If the Office of Hearings and Ap-
peals orders an incentive payment, the 
DOE Deciding Official shall send a copy 
of such order to the DOE Finance Of-
fice with a request to pay. 

PART 452—PRODUCTION INCEN-
TIVES FOR CELLULOSIC 
BIOFUELS 

Sec. 
452.1 Purpose and scope. 
452.2 Definitions. 
452.3 Solicitations. 
452.4 Eligibility requirements. 
452.5 Bidding procedures. 

452.6 Incentive award terms and limita-
tions. 

AUTHORITY: 42 U.S.C. 7101 et seq.; 42 U.S.C. 
16251. 

SOURCE: 74 FR 52871, Oct. 15, 2009, unless 
otherwise noted. 

§ 452.1 Purpose and scope. 
(a) This part sets forth the standards, 

policies, and procedures that the De-
partment of Energy uses for receiving, 
evaluating, and awarding bids in re-
verse auctions of production incentive 
payments for cellulosic biofuels under 
section 942 of the Energy Policy Act of 
2005 (42 U.S.C. 16251). 

(b) Part 1024 of chapter X of title 10 
of the Code of Federal Regulations 
shall not apply to actions taken under 
this part. 

§ 452.2 Definitions. 
As used in this part: 
Cellulosic biofuel means any liquid 

fuel produced from cellulosic feed-
stocks. 

Cellulosic feedstock means any 
lignocellulosic feedstock as defined by 
EPAct, section 932(a)(2). 

Commercially significant quantity 
means 10 million gallons or more of 
cellulosic biofuels produced in one 
year. 

DOE means the U.S. Department of 
Energy. 

Eligible biofuels producer means a 
business association, including but not 
limited to a sole proprietorship, part-
nership, joint venture, corporation, or 
other business entity that owns and op-
erates, or plans to own and operate, an 
eligible cellulosic biofuels production 
facility and that meets all other eligi-
bility requirements that are conditions 
on the receipt of production incentives 
under this part. 

Eligible cellulosic biofuels production 
facility means a facility— 

(1) Located in the United States (in-
cluding U.S. territories and posses-
sions); 

(2) Which meets all applicable Fed-
eral and State permitting require-
ments; 

(3) Employs a demonstrated refining 
technology; and 

(4) Meets any relevant financial cri-
teria established by the Secretary. 
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