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SUBCHAPTER E—ALTERNATE FUELS

PART 500—DEFINITIONS

Sec.

500.1 Purpose and scope.

500.2 General definitions.

500.3 Electric regions—electric region
groupings for reliability measurements
under the Powerplant and Industrial
Fuel Use Act of 1978.

AUTHORITY: Department of Energy Organi-
zation Act, Pub. L. 95-91, 91 Stat. 565 (42
U.S.C. §7101 et seq.); Powerplant and Indus-
trial Fuel Use Act of 1978, Pub. L. 95-620, 92
Stat. 3289 (42 U.S.C. 8301 et seq.); Energy Se-
curity Act, Pub. L.96-294, 94 Stat. 611 (42
U.S.C. 8701 et seq.); E.O. 1209, 42 FR 46267,
September 15, 1977.

SOURCE: 46 FR 59884, Dec. 7, 1981, unless
otherwise noted.

(OMB Control No.: 1903-0075. See 46 FR 63209,
Dec. 31, 1981.)

§500.1 Purpose and scope.

Unless otherwise expressly provided
or the context clearly indicates other-
wise, this section defines the terms
used in these regulations. The use of
the male gender is to include female;
the use of singular to include plural.

§500.2 General definitions.

For purposes of this part and parts
501-507 term(s):

Act means Powerplant and Industrial
Fuel Use Act of 1978, 42 U.S.C. 8301 et
seq.

Action means a prohibition by rule or
order, in accordance with sections
301(b) and (c) of FUA; any order grant-
ing or denying an exemption in accord-
ance with sections 211, 212, 311 and 312
of FUA; a modification or rescission of
any such order, or rule; an interpreta-
tion; a notice of violation; a remedial
order; an interpretive ruling; or a rule-
making undertaken by DOE.

Affiliate, when used in relation to per-
son, means another person who con-
trols, is controlled by, or is under com-
mon control, with such person.

Aggrieved, for purposes of administra-
tive proceedings, describes and means a
person (with an interest sought to be
protected under FUA) who is adversely
affected by an action proposed or un-
dertaken by DOE.

Air pollution control agency means any
of the following:

(1) A single State agency designated
as the official State air pollution con-
trol agency;

(2) An agency established by two or
more States and having substantial
powers or duties pertaining to the pre-
vention and control of air pollution;

(3) A city, county, or other local gov-
ernment health authority or, in the
case of any city, county, or other local
unit of government in which there is
an agency other than the health au-
thority charged with responsibility for
enforcing ordinances or laws relating
to the prevention and control of air
pollution, such other agency; or

(4) An agency or two or more munici-
palities located in the same State or in
different States and having substantial
powers or duties pertaining to the pre-
vention and control of air pollution.

Alternate fuel means electricity or
any fuel, other than natural gas or pe-
troleum. The term includes, but is not
limited to :

(1) Coal;

(2) Solar energy;

(3) Petroleum coke; shale oil; ura-
nium; biomass, tar sands, oil-impreg-
nated diatomaceous earth; municipal,
industrial, or agricultural wastes;
wood; and renewable and geothermal
energy sources (For purposes of this
paragraph (3), the term industrial does
not include refineries.);

(4) Liquid, solid or gaseous waste by-
products of refinery or industrial oper-
ations which are commercially unmar-
ketable, either by reason of quality or
quantity. (For purposes of this para-
graph (4), the term waste by-product is
defined as an unavoidable by-product of
the industrial or refinery operation.) A
waste by-product of a refinery or indus-
trial operation is commercially unmar-
ketable if it meets the criteria listed in
the definition of ‘“‘commercial
unmarketability,” set forth below;

(5) Any fuel derived from an alter-
nate fuel; and

(6) Waste gases from industrial oper-
ations. (For purposes of this sub-
section, the term industrial does not in-
clude refineries.)
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Applicable environmental requirements
includes:

(1) Any standard, limitation, or other
requirement established by or pursuant
to Federal or State law (including any
final order of any Federal or State
Court) applicable to emissions of envi-
ronmental pollutants (including air
and water pollutants) or disposal of
solid waste residues resulting from the
use of coal or other alternate fuels,
natural gas, or petroleum as a primary
energy source or from the operation of
pollution control equipment in connec-
tion with such use, taking into account
any variance of law granted or issued
in accordance with Federal law or in
accordance with State law to the ex-
tent consistent with Federal law; and

(2) Any other standard, limitation, or
other requirement established by, or
pursuant to, the Clean Air Act, the
Federal Water Pollution Control Act,
the Solid Waste Disposal Act, the Re-
source Conservation and Recovery Act
of 1976, or the National Environmental
Policy Act of 1969.

Base load powerplant means a power-
plant, the electrical generation of
which in kilowatt hours exceeds, for
any 12-calendar-month period, such
powerplant’s design capacity multi-
plied by 3,500 hours.

Boiler means a closed vessel in which
water is heated electrically or by the
combustion of a fuel to produce steam
of one percent or more quality.

Btu means British thermal unit.

Capability to use alternate fuel, for the
purposes of Title II prohibitions relat-
ing to construction of new power-
plants, means the powerplant to be
constructed:

(1) Has sufficient inherent design
characteristics to permit the addition
of equipment (including all necessary
pollution devices) necessary to render
such electric powerplant capable of
using coal or another alternate fuel as
its primary energy source; and

(2) Is not physically, structurally, or
technologically precluded from using
coal or another alternate fuel as its
primary energy source.

Capability to use coal or another al-
ternate fuel shall not be interpreted to
require any such powerplant to be im-
mediately able to use coal or another
alternate fuel as its primary energy
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source on its initial day of operation.
In addition, the owner or operator of a
baseload powerplant need not have ade-
quate on-site space for either a coal
gagsifier or any facilities for handling
coal or related fuels.

Certification means a document,
signed by an official of the owner or op-
erator, notarized, and submitted to
OFE, which declares that a new power-
plant will have the ‘‘capability to use
alternate fuel” (as defined herein).

Certifying powerplant means an exist-
ing powerplant whose owner or oper-
ator seeks to obtain a prohibition order
against the use of natural gas or petro-
leum either totally or in a mixture
with coal or an alternate fuel by filing
a certification as to both the technical
capability and financial feasibility of
conversion to coal or another alternate
fuel pursuant to section 301 of FUA, as
amended.

Clean Air Act means the Clean Air
Act, 42 U.S.C. 7401 et seq. (1970), as
amended by Public Law 93-319, 88 Stat.
246, and Public Law 95-91, 91 Stat. 685.

Coal means anthracite, bituminous
and sub-bituminous coal, lignite, and
any fuel derivative thereof.

Cogeneration facility means an elec-
tric powerplant that produces:

(1) Electric power; and

(2) Any other form of useful energy
(such as steam, gas or heat) that is, or
will be used, for industrial, commer-
cial, or space heating purposes. In addi-
tion, for purposes of this definition,
electricity generated by the cogenera-
tion facility must constitute more
than five (5) percent and less than nine-
ty (90) percent of the useful energy out-
put of the facility.

NOTE: Any cogeneration facility selling or
exchanging less than fifty percent (50%) of
the facility’s generated electricity is consid-
ered an industrial cogenerator and is exempt
from the fuel use prohibitions of FUA.

Combined cycle unit means an electric
power generating unit that consists of
a combination of one or more combus-
tion turbine units and one or more
steam turbine units with a substantial
portion of the required energy input of
the steam turbine unit(s) provided by
the exhaust gas from the combustion
turbine unit(s).

Substantial amounts of supplemental
firing for a steam turbine or waste heat
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boiler to improve thermal efficiency
will not affect a unit’s classification as
a combined cycle unit.

Combustion turbine means a unit that
is a rotary engine driven by a gas
under pressure that is created by the
combustion of any fuel.

Commercial unmarketability as used in
the definitions of ‘‘alternate fuel,”
“natural gas’ and ‘‘petroleum’ shall
be determined as follows:

(1) A waste by-product of industrial
or refinery operations is commercially
unmarketable by reason of:

(i) Quality, where the cost of proc-
essing (limited to upgrading the waste
by-product to commercial quality),
storing, and distributing the waste by-
product would not be covered by rea-
sonably expected revenues from its
sale;

(i1) Quantity, where the cost of ag-
gregating the waste by-product into
commercial quantities through storing
and distributing the waste by-product
would not be covered by reasonably ex-
pected revenues from its sale.

(2) A fuel will not be classified as
“natural gas’ when it is commercially
unmarketable by reason of:

(i) Quality, where the cost of pro-
ducing, upgrading to commercial qual-
ity, storing, and distributing the fuel
would not be covered by reasonably ex-
pected revenues from its sale; or

(i1) Quantity, where the quantities of
the fuel are so small that the revenues
to be reasonably expected from its sale
would not cover the cost of its produc-
tion, distribution or storage.

(3) Costs associated with upgrading,
storing, distributing, and aggregating a
by-product or other fuel (to determine
if such fuel is natural gas) may prop-
erly include a reasonable rate of return
on any capital investment required to
overcome the problems posed by the
quality or quantity of a fuel because
the return on investment is a normal
aspect of any investment decision. A
firm may account for this reasonable
rate of return by using its customary
discount rate for an investment of
similar risk.

(4) As part of any consideration of
the rate of return on investment, the
cost of replacing the Btu’s lost if the
by-product or other fuel were upgraded
and sold instead of used as a fuel may
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be taken into consideration. The actual
expense that would result from burning
a replacement fuel in lieu of the by-
product or other fuel in question may
therefore be considered. The costs asso-
ciated with using a replacement fuel
are indirect costs that result from up-
grading and selling the fuel, instead of
burning it. These indirect costs as well
as the direct costs associated with the
upgrading, storing, distributing, and
aggregating of by-products or other
fuel may be considered in any assess-
ment of commercial unmarketability.

Conference means an informal meet-
ing incident to any proceeding, be-
tween DOE and any interested person.

Construction means substantial phys-
ical activity at the unit site and in-
cludes more than clearance of a site or
installation of foundation pilings.

Costs means total costs, both oper-
ating and capital, incurred over the es-
timated remaining useful life of an
electric powerplant, discounted to the
present, pursuant to rules established
in parts 503 and 504 of these regula-
tions.

DEOA means the Department of En-
ergy Organization Act (Pub. L. 95-91)
(42 U.S.C. 7101 et seq.) as implemented
by Executive Order 12009 (42 FR 46267,
September 15, 1977).

Design capability defined in section
103(a)(7) of FUA, shall be determined as
follows:

(1) Boiler and associated generator tur-
bines. The design fuel heat input rate of
a steam-electric generating unit (Btu/
hr) shall be the product of the genera-
tor’s nameplate rating, measured in
kilowatts, and 3412 (Btw/kWh), divided
by the overall boiler-turbine-generator
unit design efficiency (decimal); or if
the generator’s nameplate does not
have a rating measured in kilowatts,
the product of the generator’s kilovolt-
amperes nameplate rating, and the
power factor nameplate rating; and
3412 (Btu/kWh), divided by the boiler
turbine-generator unit’s design effi-
ciency (decimal). (The number 3412
converts kilowatt-hours (absolute) into
Btu’s (mean).)

(2) Combustion turbine and associated
generator. The design fuel heat input
rate of a combustion turbine (Btu/hr)
shall be the product of its nameplate
rating, measured in kilowatts, and 3412
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(Btu/kWh), divided by the combustion
turbine-generator unit’s design effi-
ciency (decimal), adjusted for peaking
service at an ambient temperature of
59 degrees Fahrenheit (15 degrees Cel-
sius) at the unit’s elevation. (The num-
ber 3412 converts kilowatt-hours (abso-
lute) into Btu’s (mean).)

(3) Combined cycle unit. The design
fuel heat input rate of a combined
cycle unit (Btu/hr) shall be the summa-
tion of the product of its generator’s
nameplate rating, measured in Kkilo-
watts, and 3412 (Btuw/kWh), divided by
the overall combustion turbine-gener-
ator unit’s efficiency (decimal), ad-
justed for peaking service at an ambi-
ent temperature of 59 degrees Fahr-
enheit (15 degrees Celsius) and at the
unit’s evaluation, plus the product of
the maximum fuel heat input to any
supplemental heat recovery steam gen-
erator/boiler in gallons or pounds per
hour and the fuel’s heat content. If the
generator’s nameplate does not have a
rating measured in kilowatts, the prod-
uct of the generator’s kilowatt-am-
peres nameplate rating and power fac-
tor nameplate rating must be sub-
stituted for kilowatts. (The number
3412 converts kilowatt-hours (absolute)
into Btu’s (mean).)

Design capacity of a powerplant pur-
suant to section 103(a)(18) of FUA, is
determined according to 18 CFR 287.101.

DOE or the Department means the
United States Department of Energy,
as defined in sections 201 and 301(a) of
the DEOA, including the Secretary of
Energy or his designee.

Duly authoriced representative means a
person who is authorized to appear be-
fore DOE in connection with a pro-
ceeding on behalf of a person interested
in or aggrieved by that proceeding.
Such appearance may include the sub-
mission of applications, petitions, re-
quests, statements, memoranda of law,
other documents, or of a personal ap-
pearance, oral communication, or any
other participation in a proceeding.

Electing powerplant means an existing
powerplant, which (1) has been issued a
proposed prohibition order under
former section 301 (b) or (c) of FUA
prior to August 13, 1981, the date of en-
actment of the Omnibus Budget Rec-
onciliation Act of 1981, Public Law 97—
35 (OBRA); and (2) files an election to
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continue the current prohibition order
proceeding under provisions of the
former section 301 of FUA, rather than
under amended section 301 of FUA.!
Under the election provisions, an exist-
ing powerplant which has an order
pending against it under section 2 of
the Energy Supply and Environmental
Coordination Act of 1974, as amended,
15 U.S.C. 791 et seq. (ESECA), as of Au-
gust 13, 1981, may also elect to con-
tinue the current proceeding under sec-
tion 2 of ESECA. Electing powerplants
under ESECA are not included in the
FUA definition of ‘‘electing power-
plant”’. Relevant regulations governing
ESECA proceedings are found at 10
CFR part 303 and 305. These elections
must have been filed with DOE by No-
vember 30, 1981 in the case of FUA or-
ders and by January 14, 1982 in the case
of ESECA orders.

Electric generating unit does not in-
clude:

(1) Any electric generating unit sub-
ject to the licensing jurisdiction of the
Nuclear Regulatory Commission
(NRC); and

(2) Any cogeneration facility from
which less than 50 percent of the net
annual electric power generation is
sold or exchanged for resale. Excluded
from ‘sold or exchanged for resale’ are
sales or exchanges to or with an elec-
tric utility for resale by the utility to
the cogenerating supplier, and sales or
exchanges among owners of the cogen-
eration facility.

NOTE: For purposes of subparagraph (1) of
this definition, OFE will not consider any
unit located at a site subject to NRC’s li-
censing authority to be jurisdictional for
purposes of FUA.

Electric powerplant means any sta-
tionary electric generating unit con-
sisting of (a) a boiler, (b) a gas turbine,
or (¢c) a combined cycle unit which em-
ploys a generator to produce electric
power for purposes of sale or exchange
and has the design capabilityf con-
suming any fuel (or mixture thereof) at
a fuel heat input rate of 100 million
Btu’s per hour or greater. In accord-
ance with section 103(a)(7)(C) of FUA,
the Secretary has determined that it is

1The election provisions are published at
46 FR 48118 (October 1, 1981) and will not be
codified in the Code of Federal Regulations.
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appropriate to exclude from this defini-
tion any unit which has a design capa-
bility to consume any fuel (including
any mixture thereof) that does not
equal or exceed 100 million Btu’s per
hour.

Electric Region is as defined in §500.3
of this part.

Electric utility means any person, in-
cluding any affiliate, or Federal agen-
cy, which sells electric power.

Emission offset means emission reduc-
tions as defined by EPA’s regulations
set forth at 40 CFR part 51, appendix S.

EPA means the United States Envi-
ronmental Protection Agency.

ESECA means the Energy Supply and
Environmental Coordination Act of
1974, as amended, 15 U.S.C. 791 et seq.

Ezristing powerplant means any power-
plant other than a new powerplant.

Federal Water Pollution Control Act
means the Federal Water Pollution
Control Act, 33 U.S.C. 1251 et seq., as
amended.

FERC means the Federal Energy Reg-
ulatory Commission.

Firm means a parent company and
the consolidated or unconsolidated en-
tities (if any) that it directly or indi-
rectly controls.

Fluidized bed combustion means com-
bustion of fuel in connection with a bed
of inert material, such as limestone or
dolomite, that is held in a fluid-like
state by the means of air or other gases
being passed through such materials.

FTC means the Federal Trade Com-
mission.

FUA means the Powerplant and In-
dustrial Fuel Use Act of 1978, 42 U.S.C.
8301 et seq.

Fuel Use Act means FUA.

Fuel wuse order means a directive
issued by OFE pursuant to §501.167 of
these regulations.

Gas turbine means ‘‘combustion tur-
bine”.

High-priority user, for purposes of sub-
section 312(j) of FUA, means any resi-
dential user of natural gas, or any com-
mercial user whose consumption of
natural gas on peak day is less than 50
MCF.

Internal combustion engine means a
heat engine in which the combustion
that generates the heat takes place in-
side the engine proper.

§500.2

Interpretation means a written state-
ment issued by the DOE General Coun-
sel or his delegate, in response to a
written request, that applies the regu-
lations, rulings, and other precedents
previously issued by the DOE to the
particular facts of a prospective or
completed act or transaction.

Mcf means 1,000 cubic feet of natural
gas.

Mixture, when used in relation to
fuels used in a unit, means a mixture of
petroleum or natural gas and an alter-
nate fuel, or a combination of such
fuels, used simultaneously or alter-
nately in such unit.

Natural gas means any fuel consisting
in whole or in part of natural gas, in-
cluding components of natural gas such
as methane and ethane; liquid petro-
leum gas; synthetic gas derived from
petroleum or natural gas liquids; or
any mixture of natural gas and syn-
thetic gas. Natural gas does not in-
clude:

(1) Gaseous waste by-products or
waste gas specifically designated as an
alternate fuel in §500.2 of these regula-
tions;

(2) Natural gas which is commer-
cially unmarketable, as defined in
these rules;

(3) Natural gas produced by the user
from a well, the maximum efficient
production rate of which is less than
250 million Btu’s per day. For purposes
of paragraph (3) of this definition:

(1) Produced by the user means:

(A) All gas produced by the well,
when such gas is delivered for use in
the user’s facility through a gas deliv-
ery, gathering, or transportation sys-
tem which could not deliver such gas
to any other user; or

(B) Only that amount which rep-
resents the user’s net working (min-
eral) interest in the gas produced from
such well, where such gas is delivered
for use in the user’s facility through a
gas delivery, gathering, or transpor-
tation system which could deliver such
gas to any other user.

(ii) Maximum efficient production rate
(MEPR) means that rate at which pro-
duction of natural gas may be sus-
tained without damage to the reservoir
or the rate which may be sustained
without damage to the ultimate recov-
ery of oil or gas through the well.
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(4) Occluded methane in coal seams
within the meaning of section 107(c)(3)
of the Natural Gas Policy Act of 1978
(NGPA);

(5) The following gas from wells spud-
ded prior to January 1, 1990:

(i) Gas produced from geopressurized
brine, within the meaning of section
107(c)(2) of the NGPA;

(ii) Gas produced from Devonian
shale, within the meaning of section
107(c)(4) of the NGPA;

(iii) Gas produced from tight sands,
as designated by the FERC in accord-
ance with section 107(c)(b) of the
NGPA; and

(iv) Other gases designated by FERC
as ‘‘high-cost natural gas’ in accord-
ance with section 107(c)(b) of the
NGPA, except as specifically des-
ignated as ‘‘natural gas’ by OFE;

(6)(1) Synthetic gas derived from coal
or other alternate fuel, the heat con-
tent of which is less than 600 Btu’s per
cubic foot at 14.73 pounds per square
inch (absolute) and 60° F'; and

(ii) Commingled natural gas and syn-
thetic gas derived from coal consumed
as part of the necessary process of a
major fuel burning installation used in
the iron and steel industry, so long as
the average annual Btu heat content of
the commingled stream as consumed
within a major fuel burning installa-
tion does not exceed 600 Btu’s per cubic
foot at 14.73 pounds per square inch
(absolute) and 60° F;

(7) Mixtures of natural gas and syn-
thetic gas derived from alternate fuels
for which the person proposing to use
the gas certifies to OFE that:

(i) He owns, or is entitled to receive
at the point of manufacture, synthetic
gas derived from alternate fuels;

(ii) He delivers, or arranges for the
delivery of such synthetic gas to a
pipeline which by transport or dis-
placement is capable of delivering such
synthetic gas, mixed with natural gas,
to facilities owned by the user;

(iii) The total annual Btu content of
the synthetic gas delivered to a pipe-
line is equal to or greater than the
total annual Btu content of the natural
gas delivered to the facilities owned by
the user, plus the approximate total
annual Btu content of any natural gas
consumed or lost in transportation;
and
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(iv) All necessary permits, licenses,
or approvals from appropriate Federal,
State, and local agencies (including In-
dian tribes) have been obtained for con-
struction and operation of the facilities
for the manufacture of the synthetic
gas involved, except that for purposes
of the prohibition under section 201(2)
of FUA against powerplants being con-
structed without the capability of
using coal or another alternate fuel,
only permits, licenses, and approvals
for the construction of such synthetic
gas facilities shall be required under
this subparagraph, to be certified and
documented; and

(8) A mixture of natural gas and an
alternate fuel when such mixture is de-
liberately created for purposes of (i)
Complying with a prohibition order
issued pursuant to section 301(c) of the
Act, or (ii) Qualifying for a fuel mix-
tures exemption under the Act, pro-
vided such exemption is granted.

NEPA means the National Environ-
mental Policy Act of 1969, as amended,
42 U.S.C. 4321 et seq.

New electric powerplant means any
electric powerplant: (1) That was not
classified as existing under part 515 of
this subchapter; (2) That was recon-
structed, as defined in these rules
under the definition of ‘‘reconstruc-
tion”’; or (3) For which construction
was begun after November 9, 1978.

NGPA means the Natural Gas Policy
Act of 1978, 15 U.S.C. 3301 et seq.

Nonboiler means any powerplant
which is not a boiler and consists of ei-
ther a combustion turbine unit or com-
bined cycle unit.

Notice of violation means a written
statement issued to a person by DOE
that states one or more alleged viola-
tions of the provisions of these regula-
tions, any order issued pursuant there-
to, or the Act.

OBRA means the Omnibus Budget
Reconciliation Act of 1981, Public Law
97-35.

OFE means the Office of Fossil En-
ergy of OFE.

Offset means ‘‘emission offset’.

Order means a final disposition, other
than the issuance of a rule, issued by
DOE pursuant to these regulations or
the Act.

Person means any:
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(1) Individual, corporation, company,
partnership, association, firm, institu-
tion, society, trust, joint venture, or
joint stock company;

(2) Any State; or

(3) Any Federal, State, or local agen-
cy or instrumentality (including any
municipality) thereof.

Petroleum means crude oil and prod-
ucts derived from crude oil, other than:

(1) Petroleum products specifically
designated as alternate fuels pursuant
to these regulations;

(2) Synthetic gas derived from crude
oil;

(3) Liquid petroleum gas;

(4) Petroleum coke or waste gases
from industrial operations; and

(5) A liquid, solid, or gaseous waste
by-product of refinery operations
which is commercially unmarketable
under the definition of ‘‘commercial
unmarketability’ in these rules.

NoOTE: For the purposes of this subpara-
graph, waste by-products do not include
components (such as butane and propane)
that can be extracted from the waste by-
product by reasonable further processing of
the waste by-product at the refinery, nor do
they include final products that use the
waste by-product as a blend stock at the re-
finery.

Petition means a formal request for
any action including an exemption sub-
mitted to DOE under these regulations.

Powerplant means ‘‘electric power-
plant.”

Product or process requirements means
that product or process for which the
use of an alternate fuel is not tech-
nically feasible due to the necessity to
maintain satisfactory control of prod-
uct quality and for which the substi-
tution of steam is not technically fea-
sible due to process requirements.

Primary energy source means the fuel
or fuels used by any existing or new
electric powerplant except:

(1) Minimum amounts of fuel re-
quired for unit ignition, startup, test-
ing, flame stabilization, and control
uses. OFE has determined that, unless
need for a greater amount is dem-
onstrated, twenty-five (25) percent of
the total annual Btu heat input of a
unit shall be automatically excluded
under this paragraph.

(2) Minimum amounts of fuel re-
quired to alleviate or prevent:
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(i) Unanticipated equipment outages
as defined in §501.191 of these regula-
tions; and

(ii) Emergencies directly affecting
the public health, safety, or welfare
that would result from electric power
outages as defined in §501.191 of these
regulations.

NOTE: (1) Any fuel excluded under the pro-
visions of paragraph (1) of this definition is
in addition to any fuel authorized to be used
in any order granting a fuel mixtures exemp-
tion under parts 503 and 504 of these rules.
The exclusion of fuel under paragraph (1), to-
gether with the authority for such additive
treatment, shall apply to any jurisdictional
facility, regardless of whether or not it had
received an order granting an exemption as
of the date these rules are promulgated.

(2) If an auxiliary unit to an electric
powerplant consumes fuel only for the
auxiliary functions of unit ignition,
startup, testing, flame stabilization,
and other control uses, its use of min-
imum amounts of natural gas or petro-
leum is not prohibited by FUA. The
measurement of such minimum
amounts of fuel is discussed in Associ-
ated Electric Cooperative, et al., Inter-
pretation 1980-42 [45 FR 82572, Dec. 15,
1980].

Prohibition order means:

(1) An order issued pursuant to sec-
tion 301(b) of the Act that prohibits a
powerplant from burning natural gas
or petroleum as its primary energy
source; or

(2) An order issued pursuant to sec-
tion 301(c) of the Act that prohibits ex-
cessive use of natural gas or petroleum
in mixtures burned by a powerplant as
its primary energy source.

Rated capacity for the purpose of de-
termining reduction in the rated capac-
ity of an existing powerplant, means
design capacity, or, at the election of
the facility owner or operator, the ac-
tual maximum sustained energy output
per unit of time that could be pro-
duced, measured in power output, ex-
pressed in kilowatts, per unit of time.

Reconstruction means the following:

(1) Except as provided in paragraph
(2) of this definition, reconstruction
shall be found to have taken place
whenever the capital expenditures for
refurbishment or modification of an
electric powerplant on a cumulative
basis for the current calendar year and



§500.3

preceding calendar year, are equal to
or greater than fifty (50) percent of the
capital costs of an equivalent replace-
ment unit of the same capacity, capa-
ble of burning the same fuels.

(2) Notwithstanding paragraph (1) of
this definition, reconstruction shall
not be found to have taken place when-
ever:

(i) The capital expenditures for refur-
bishment or modification of an electric
powerplant, on a cumulative basis for
the current calendar year and pre-
ceding calendar year, are not greater
than eighty (80) percent of the capital
costs of an equivalent replacement unit
of the same capacity, capable of burn-
ing the same fuels and the unit, as re-
furbished or modified, will not have a
greater fuel consumption capability
than the unit it replaces;

(ii) The wunit being refurbished or
modified was destroyed, in whole or
substantial part, in a plant accident
and the unit, as refurbished or modi-
fied, will not have a greater fuel con-
sumption capability than the unit it
replaces; or

(iii) Refurbishment or modification
of the unit is undertaken primarily for
the purpose of increasing fuel burning
efficiency of the unit, and will not re-
sult in:

(A) Increased remaining useful plant
life, or

(B) Increased total annual fuel con-
sumption.

Resource Conservation and Recovery
Act of 1976 means the Resource Con-
servation and Recovery Act of 1976, 42
U.S.C. 6901 et seq.

SIP means State Implementation
Plan pursuant to section 10 of the
Clean Air Act.

Site limitation means a specific phys-
ical limitation associated with a par-
ticular site that relates to the use of
an alternate fuel as a primary energy
source for the powerplant such as:

(1) Inaccessibility to alternate fuels;

(2) Lack of transportation facilities
for alternate fuels;

(3) Lack of adequate land for facili-
ties for the handling, use and storage
of alternate fuels;

(4) Lack of adequate land or facilities
for the control or disposal of wastes
from such powerplant, including lack
of land for pollution control equipment
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or devices necessary to assure compli-
ance with applicable environmental re-
quirements; and

(5) Lack of an adequate and reliable
supply of water, including water for
use in compliance with applicable envi-
ronmental requirements.

Solid Waste Disposal Act means the
Solid Waste Disposal Act, 42 U.S.C. 6901
et seq., as amended.

State regulatory authority means any
State agency that acts as ratemaking
or power supply authority with respect
to the sale of electricity by any State
regulated electric utility.

Synthetic fuel means any fuel derived
from an alternate fuel and does not in-
clude any fuels derived from petroleum
or natural gas.

Wetlands areas means, for purposes of
section 103(a)(12) of the Act, those geo-
graphical areas designated as wetlands
areas by State or local environmental
regulatory authorities, or in the ab-
sence of any such geographic designa-
tion, those areas that are inundated by
surface or ground water with frequency
sufficient to support, and under normal
circumstances does or would support, a
prevalence of vegetation or aquatic life
that requires saturated, seasonably
saturated, or tidally saturated soil con-
ditions for growth or reproduction.

(Department of Energy Organization Act,
Pub. L. 9591, 42 U.S.C. 7101 et seq.; Energy
Supply and Environmental Coordination Act
of 1974, Pub. L. 93-319, as amended by Pub. L.
94-163, Pub. L. 95-70, and Pub. L. 95-620, (15
U.S.C. 719 et seq.); Powerplant and Industrial
Fuel Use Act of 1978, Pub. L. 95-620, as
amended by Pub. L. 97-35 (42 U.S.C. 8301 et
seq.); Omnibus Budget Reconciliation Act of
1981, Pub. L. 97-35)

[46 FR 59884, Dec. 7, 1981, as amended at 47
FR 15313, 15314, Apr. 9, 1982; 47 FR 17041, Apr.
21, 1982; 47 FR 29210, July 6, 1982; 47 FR 34972,
Aug. 12, 1982; 54 FR 52889, Dec. 22, 1989]

§500.3 Electric regions—electric re-
gion groupings for reliability meas-
urements under the Powerplant
and Industrial Fuel Use Act of 1978.

(a) The following is a list of electric
regions for use with regard to the Act.
The regions are identified by FERC
Power Supply Areas (PSA’s) as author-
ized by section 202(a) of the Federal
Power Act except where noted. They
will be reviewed annually by ERA.
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Each grouping meets one or more of
the following criteria:

(1) Existing centrally dispatched
pools and hourly power brokers;

(2) Systems with joint planning and
construction agreements;

(3) Systems with coordination agree-
ments in the areas of:

(i) Generation reserve and system re-
liability criteria;

(ii) Capacity and energy exchange
policies;

(iii) Maintenance scheduling; and

(iv) Emergency procedures for deal-
ing with capacity or fuel shortages; or

(4) Systems within the same National
Electric Reliability Council (NERC) re-
gion with historical coordination poli-
cies.

(b) The PSA’s referred to in the defi-
nition of electric regions in paragraph
(a) of this section were first defined by
the Federal Power Commission in 1936.
The most recent reference to them is
given in the 1970 National Power Survey,
Vol. 1, Pg. 1-3-16. In cases where a peti-
tioner finds an ambiguity in a regional
assignment, he shall consult with DOE
for an official determination.

Electric and FERC
PSA’s:

1. Allegheny Power System (APS)—7, ex-
cept Duquesne Light Company.

2. American Electric Power
(AEP)—entire AEP System.

3. New England Planning Pool (NEPOOL)—
1, 2.

4. New York Planning Pool (NYPP)—3, 4.

5. Pennsylvania—New Jersey—Maryland
interconnection (PJM)—b5, 6.

6. Commonwealth Edison Company—14.

7. Florida Coordination Group (FCG)—24.

8. Middle South Utilities—25.

9. Southern Company—22, 23.

10. Gulf States Group—35.

11. Tennessee Valley Authority (TVA)—20.

12. Virginia—Carolina Group (VACAR)—18,
21.

13. Central Area Power Coordination Group
(CAPCO)—Cleveland Electric Illuminating
Company, Toledo Edison Company, Ohio Edi-
son Company, Duquesne Light Company.

14. Cincinnati, Columbus, Dayton Group
(CCD)—Cincinnati Gas and Electric Com-
pany, Columbus and Southern Ohio Electric
Company, Dayton Power and Light Com-
pany.

15. Kentucky Group—19.

16. Indiana Group—Indiana Utilities except
AEP.

17. Illinois—Missouri Group (ILLMO)—15,
40.

Region Groupings

System
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18. Michigan Electric Coordinated Systems
(MECS)—11.

19. Wisconsin—Upper Michigan Group
(WUMS)—13.
20. Mid-Continent Area Power Pool

(MAAP)—186, 17, 26, 27, 28.

21. Missouri—Kansas Group (MOKAN)—24,
29.

22. Oklahoma Group—33, 36.

23. Texas Interconnected Systems (TIS)—
37, 38.

24. Rocky Mountain Power Pool (RMPP)—
31, 32.

25. Northwest Power Pool (NWPP)—30, 42,
43, 44, 45.

26. Arizona—New Mexico Group—39,
within Arizona. in Nevada and California.

27. Southern California—Nevada—47, 48.

28. Northern California—Nevada—46.

29. Alaska (non-interconnected systems to
be considered separately)—49.

30. Idaho—Utah Group—41.

PART 501—ADMINISTRATIVE
PROCEDURES AND SANCTIONS

48

Subpart A—General Provisions

Sec.

501.1 Purpose and scope.

501.2 Prepetition conference.

501.3 Petitions.

501.4-501.5 [Reserved]

501.6 Service.

501.7 General filing requirements.

501.8 [Reserved]

501.9 Effective date of orders or rules.

501.10 Order of precedence.

501.11 Address for filing documents.

501.12 Public files.

501.13 Appeal.

501.14 Notice to Environmental Protection
Agency.

Subpart B [Reserved]

Subpart C—Written Comments, Public
Hearings and Conferences During Ad-
ministrative Proceedings

501.30 Purpose and scope.

501.31 Written comments.

501.32 Conferences (other than prepetition
conferences).

501.33 Request for a public hearing.

501.34 Public hearing.

501.35 Public file.

Subpart D—Subpoenas, Special Report
Orders, Oaths and Witnesses

501.40 Issuance.
Subpart E—Prohibition Rules and Orders

501.50 Policy.
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501.51 Prohibitions by order—electing pow-
erplants.

501.52 Prohibitions
powerplants.

501.53-501.56 [Reserved]

by order—ecertifying

Subpart F—Exemptions and Certifications

501.60 Purpose and scope.

501.61 Certification contents.

501.62 Petition contents.

501.63 Notice of the commencement of an
administrative proceeding on an exemp-
tion petition.

501.64 Publication of notice of availability
of tentative staff analysis.

501.65 Publication of notice of availability
of draft EIS.

501.66 OFE evaluation of the record, deci-
sion and order.

501.67 Petition redesignations.

501.68 Decision and order.

501.69 Judicial review.

Subpart G—Requests for Modification or
Rescission of a Rule or Order

501.100 Purpose and scope.

501.101 Proceedings to modify or rescind a
rule or order.

501.102 OFE evaluation of the record, deci-
sion and order for modification or rescis-
sion of a rule or order.

501.103 OFE decision.

Subpart H—Requests for Stay

501.120 Purpose and scope.

501.121 Filing and notice of petitions for
stays.

501.122 Contents.

501.123 Evaluation of the record.

501.124 Decision and order.

Subpart I—Requests for Interpretation

501.130 Purpose and scope.

501.131 Filing a request for interpretation.

501.132 Contents of a request for interpreta-
tion.

501.133 DOE evaluation.

501.134 Issuance and effect of interpreta-
tions.

Subpart J—Rulings

501.140
501.141
501.142
501.143

Purpose and scope.
Criteria for issuance.
Modification or rescission.
Comments.

Subpart K—Enforcement

501.160
501.161
501.162
501.163

Purpose and scope.
Filing a complaint.
Contents of a complaint.
OFE evaluation.
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501.164 Decision to
proceedings.
501.166 Commencement of enforcement pro-

ceedings.
501.166 Hearings and conferences.
501.167 Fuel use order.

initiate enforcement

Subpart L—Investigations, Violations,
Sanctions and Judicial Actions

501.180
501.181
501.182
501.183

Investigations.
Sanctions.
Injunctions.
Citizen suits.

Subpart M—Use of Natural Gas or Petro-
leum for Emergency and Unantici-
pated Equipment Outage Purposes

501.190 Purpose and scope.
501.191 Use of natural gas or petroleum for
certain unanticipated equipment outages

and emergencies defined in section
103(a)(15)(B) of the act.
501.192 [Reserved]

AUTHORITY: 42 U.S.C. 7101 et seq.; 42 U.S.C.
8301 et seq.; 42 U.S.C. 8701 et seq.; E.O. 12009, 42
FR 46267; 28 U.S.C. 2461 note.

SOURCE: 46 FR 59889, Dec. 7, 1981, unless
otherwise noted.

(OMB Control No.: 1903-0075. See 46 FR 63209,
Dec. 31, 1981.)

Subpart A—General Provisions

§501.1 Purpose and scope.

Part 501 establishes the procedures to
be used in proceedings before DOE
under parts 500-508 of this chapter ex-
cept as otherwise provided.

§501.2 Prepetition conference.

(a) Owners and operators of power-
plants may request a prepetition con-
ference with OFE for the purpose of
discussing the applicability of 10 CFR
parts 503 and 504 to their situations and
the scope of any exemption or other pe-
tition that OFE would accept as ade-
quate for filing purposes.

(b) The owner or operator who re-
quests a prepetition conference may
personally represent himself or may
designate a representative to appear on
his behalf. A prepetition conference or
a request for a prepetition conference
does not commence a proceeding before
OFE.

(c) If OFE agrees to waive any filing
requirements under §501.3(d), a memo-
randum of record stating this fact will
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be furnished to the potential petitioner
within thirty (30) days after the con-
ference. Copies of all applicable memo-
randa of record must be attached to
any subsequently-filed petition.

(d) A record of all prepetition con-
ferences will be included in the public
file. OFE may provide for the taking of
a formal transcript of the conference
and the transcript will be included in
the public file.

[46 FR 59889, Dec. 7, 1981, as amended at 54
FR 52891, Dec. 22, 1989]

§501.3 Petitions.

(a) Filing of petitions. Petitions for ex-
emptions are to be filed with OFE at
the address given in §501.11.

(b) Acceptance of petition. (1) Upon ac-
ceptance (as distinguished from filing)
of the petition, OFE shall publish in
the FEDERAL REGISTER a Notice of Ac-
ceptance of Petition or, in the case of
an exemption by certification, a Notice
of Acceptance and Availability of Cer-
tification, signifying that an exemp-
tion proceeding has commenced.

(2) OFE will notify each petitioner in
writing within thirty (30) days of re-
ceipt of the petition that it has been
accepted or rejected and, if rejected,
the reasons therefor.

(3) A petition, including supporting
documents, will be accepted if the in-
formation contained appears to be suf-
ficient to support an OFE determina-
tion. Additional information may be
requested during the course of the pro-
ceeding, and failure to respond to such
a request may ultimately result in de-
nial of the requested exemption.

(4) Acceptance of petition does not
constitute a determination that the re-
quested exemption will be granted.

(c) Rejection of petition. (1) OFE will
reject a petition if it does not meet the
information of certification require-
ments established for the relevant ex-
emptions under parts 503 and 504 of this
chapter. A written explanation of the
reasons for rejection will be furnished
with notification of the rejection.

(2) A timely-filed petition rejected as
inadequate will not be rendered un-
timely if resubmitted in amended form
within ninety (90) days of the date of
rejection.

(3) OFE will, within thirty (30) days
of receipt of a petition that is found to
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be incomplete due to minor defi-
ciencies, notify the petitioner of the
deficiencies and allow ninety (90) days
from the date of notification to cure
the specified deficiencies. The failure
to cure the deficiencies during this
time may result in denial of the re-
quested exemption.

(d) Waiver of filing requirements. Upon
its own motion or at the request of a
petitioner, OFE may waive some or all
of the regulatory requirements if the
purposes of FUA would be best
achieved by doing so.

§§501.4-501.5 [Reserved]

§501.6 Service.

(a) DOE will serve all orders, notices
interpretations or other documents
that it is required to serve, personally
or by mail, unless otherwise provided
in these regulations.

(b) DOE will consider service upon a
petitioner’s duly authorized represent-
ative to be service upon the petitioner.

(c) Service by mail is effective upon
mailing.

[564 FR 52891, Dec. 22, 1989]

§501.7 General filing requirements.

Except as indicated otherwise, all
documents required or permitted to be
filed with OFE or DOE in connection
with a proceeding under parts 503 and
504 shall be filed in accordance with the
following provisions:

(a) Filing of documents. (1) Documents
including, but not limited to, applica-
tions, requests, complaints, petitions
(including petitions for exemption),
and other documents submitted in con-
nection therewith, filed with OFE are
considered to be filed upon receipt.

(2) Notwithstanding the provisions of
paragraph (a)(1) of this section, an ap-
plication for modification or rescission
in accordance with subpart G of this
part, a reply to a notice of violation, a
response to a denial of a claim of con-
fidentiality, or a comment submitted
in connection with any proceeding
transmitted by registered or certified
mail and addressed to the appropriate
office is considered to be filed upon
mailing.

(3) Timeliness. Documents are to be
filed with the appropriate DOE or OFE
office listed in §501.11. Documents that
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are to be considered filed upon receipt
under paragraph (a)(1l) of this section
and that are received after regular
business hours are deemed filed on the
next regular business day. Regular
business hours are 8 a.m. to 4:30 p.m.

(4) Computation of time. In computing
any period of time prescribed or al-
lowed by FUA, these regulations or by
an order, the day of the act, event, or
default from which the designated pe-
riod of time begins to run is not to be
included. The last day of the period so
computed is to be included unless it is
a Saturday, Sunday, or Federal legal
holiday in which event the period runs
until the end of the next day that is
neither a Saturday, Sunday, nor a Fed-
eral legal holiday.

(b) Additional time after service by mail.
Whenever a person is required to per-
form an act, to cease and desist there-
from, or to initiate a proceeding under
this part within a prescribed period of
time and the order, notice, interpreta-
tion or other document is served by
mail, three (3) days shall be added to
the prescribed period.

(6) Extension of time. When a docu-
ment is required to be filed within a
prescribed time, an extension of time
to file may be granted upon good cause
shown.

(7 Signing. All applications, peti-
tions, requests, comments, and other
documents that are required to be
signed, shall be signed by the person
filing the document or a duly author-
ized representative. Any application,
petition, request, complaint, or other
document filed by a duly authorized
representative shall contain a state-
ment by such person certifying that he
is a duly authorized representative, un-
less an OFE form otherwise requires.
(A false certification is unlawful under
the provisions of 18 U.S.C. 1001 (1970).)

(8) Labeling. An application, petition,
or other request for action by DOE or
OFE should be clearly labeled accord-
ing to the nature of the action in-
volved, e.g., ‘“‘Petition for Temporary
Exemption;” ‘‘Petition for Extension
(or Renewal) of Temporary Exemp-
tion,”” both on the document and on the
outside of the envelope in which the
document is transmitted.

(9) Obligation to supply information. A
person who files an application, peti-
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tion, complaint, or other request for
action is under a continuing obligation
during the proceeding to provide DOE
or OFE with any new or newly discov-
ered information that is relevant to
that proceeding. Such information in-
cludes, but is not limited to, informa-
tion regarding any other application,
petition, complaint, or request for ac-
tion that is subsequently filed by that
person with any DOE office or OFE of-
fice.

(10) The same or related matters. In fil-
ing a petition or other document re-
questing OFE action, the person must
state whether, to the best of his knowl-
edge, the same or a related issue, act or
transaction has been or presently is
being considered or investigated by a
DOE office, other Federal agency, de-
partment or instrumentality, or a
State or municipal agency.

(11) Request for confidential treatment.
(i) If any person filing a document with
DOE or OFE claims that some or all of
the information contained in the docu-
ment is exempt from the mandatory
public disclosure requirements of the
Freedom of Information Act (b U.S.C.
552); is information referred to in 18
U.S.C. 1905; or is otherwise exempt by
law from public disclosure, and if such
person requests DOE or OFE not to dis-
close such information, such person
shall make a filing in accordance with
paragraph (b)(2) of this section. The
person shall indicate in the original
document that it is confidential or con-
tains confidential information and may
file a statement specifying the jus-
tification for non-disclosure of the in-
formation for which confidential treat-
ment is claimed. If the person states
that the information comes within the
exception in 5 U.S.C. 552(b)(4) for trade
secrets and commercial or financial in-
formation, such person shall include a
statement specifying why such infor-
mation is privileged or confidential. If
a document is not so filed, OFE may
assume that there is no objection to
public disclosure of the document in its
entirety, unless the person subse-
quently files a claim of confidentiality
prior to public disclosure of the docu-
ment.

(ii) DOE or OFE retains the right to
make its own determination with re-
gard to any claim of confidentiality.
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Notice of the decision by DOE or OFE
to deny such claim, in whole or in part,
and an opportunity to respond or take
other appropriate action to avoid re-
lease shall be given to a person claim-
ing confidentiality of information no
less than seven (7) days prior to its
public disclosure.

(iii) The above provisions in para-
graphs (a)(11) (i) and (ii) of this section
do not apply to information submitted
on OFE forms that contain their own
instructions concerning the treatment
of confidential information.

(12) Separate applications, petitions or
requests. Each application, petition, or
request for DOE or OFE action shall be
submitted as a separate document,
even if the applications, petitions, or
requests deal with the same or a re-
lated issue, act, or transaction, or are
submitted in connection with the same
proceeding.

(b) Number of documents to be filed. (1)
A petitioner must file an executed
original and fourteen (14) copies of all
exemption requests submitted to DOE.
For certification requests, an original
and three (3) copies shall be submitted.

(2) Where the petitioner requests con-
fidential treatment of some or all of
the information submitted, an original
and eleven (11) copies of the confiden-
tial document and three (3) copies of
the document with confidential mate-
rial deleted must be filed.

[46 FR 59889, Dec. 7, 1981, as amended at 47
FR 15314, Apr. 9, 1982; 54 FR 52891, Dec. 22,
1989]

§501.8 [Reserved]

§501.9 Effective date of orders or
rules.

(a) When OFE issues a rule or order
imposing a prohibition or granting an
exemption (or permit) under FUA, the
rule or order will be effective sixty (60)
days after publication in the FEDERAL
REGISTER, unless it is stayed, modified,
suspended or rescinded.

(b) If the appropriate State regu-
latory authority has not approved a
powerplant for which a petition has
been filed, such exemption, to the ex-
tent it applies to the prohibition under
section 201 of FUA against construc-
tion without the capability of using
coal or another alternate fuel, shall

17

§501.14

not take effect until all approvals re-
quired by such State regulatory au-
thority which relate to construction
have been obtained.

[54 FR 52891, Dec. 22, 1989]

§501.10 Order of precedence.

If there is any conflict or inconsist-
ency between the provisions of this
part and any other provisions or parts
of this chapter, except for general pro-
cedures which are unique to part 515 of
this chapter, the provisions of this part
will control respect to procedure.

[564 FR 52891, Dec. 22, 1989]

§501.11 Address for filing documents.

Send all petitions, self-certifications
and written communications to the fol-
lowing address: Office of Fossil Energy,
Office of Fuels Programs, Coal and
Electricity Division, Mail Code FE-52,
1000 Independence Avenue, SW., Wash-
ington, DC 20585.

[564 FR 52891, Dec. 22, 1989]

§501.12 Public files.

DOE will make available at the Free-
dom of Information reading room,
room 1E190, 1000 Independence Avenue
SW., Washington, DC for public inspec-
tion and copying any information re-
quired by statute and any information
that OFE determines should be made
available to the public.

[564 FR 52891, Dec. 22, 1989]

§501.13 Appeal.

There is no administrative appeal of
any final administrative action to
which this part applies.

§501.14 Notice to Environmental Pro-
tection Agency.

A copy of any proposed rule or order
that imposes a prohibition, order that
imposes a prohibition, or a petition for
an exemption or permit, shall be trans-
mitted for comments, if any, to the Ad-
ministrator and the appropriate Re-
gional Administrator of the Environ-
mental Protection Agency (EPA). The
Administrator of EPA shall be given
the same opportunity to comment and
question as is given other interested
persons.

[564 FR 52891, Dec. 22, 1989]
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Subpart B [Reserved]

Subpart C—Written Comments,
Public Hearings and Con-
ferences During Administra-
tive Proceedings

§501.30 Purpose and scope.

This subpart establishes the proce-
dures for requests for and the conduct
of public hearings; for submission of
written comments; and for requests for
and conduct of conferences pursuant to
an administrative proceeding before
OFE. Hearings shall be convened at the
request of any interested person, in ac-
cordance with section 701(d) of FUA,
and shall be held at a time and place to
be decided by the Presiding Officer.

§501.31 Written comments.

(a) New facilities. Except as may be
provided elsewhere in these regula-
tions, OFE shall provide a period of at
least forty-five (45) days, commencing
with publication of the Notice of Ac-
ceptance of Petition, of in the case of
certification exemptions, Notice of Ac-
ceptance and availability of Certifi-
cation, in the FEDERAL REGISTER in ac-
cordance with §501.63(a), for submission
of written comments concerning a peti-
tion for an exemption. Written com-
ments shall be made in accordance
with §501.7.

(b) Eristing facilities. Except as may
be provided elsewhere in these regula-
tions, OFE shall provide a period of at
least 45 days for submission of written
comments concerning a proposed pro-
hibition rule or order or a petition for
a permit. In the case of a proposed pro-
hibition rule or order issued to an ex-
isting electing powerplant, OFE shall
also provide for a period of at least 45
days for submission of written com-
ments concerning a Tentative Staff
Analysis. This period shall commence
on the day after publication of the No-
tice of Availability of the Tentative
Staff Analysis in the FEDERAL REG-
ISTER. In the case of prohibition order
proceedings for certifying powerplants
under section 301 of FUA, as amended,
OFE shall provide a period of at least
45 days, beginning the day after the
Notice of Acceptance of certification is
published, for submission of written
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comments concerning the certification
and OFE’s proposed prohibition order,
and requests for public hearings. Prohi-
bition order proceedings under section
301, as amended by OBRA, will have
only one period of 45 days, since no
Tentative Staff Analysis will be pre-
pared. The comment period may be ex-
tended by OFE in accordance with
§501.7. See §501.52(b) of this part for
further information with respect to the
comment period. Written comments
shall be filed in accordance with §501.7.

(Department of Energy Organization Act,
Pub. L. 95-91, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Powerplant and Industrial Fuel Use
Act of 1978, Pub. L. 95-620, 92 Stat. 3289 (42
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97-35); E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[46 FR 59889, Dec. 7, 1981, as amended at 47
FR 50848, Nov. 10, 1982; 54 FR 52892, Dec. 22,
1989]

§501.32 Conferences (other
prepetition conferences).

(a) At any time following commence-
ment of a proceeding before OFE, an
interested person may request a con-
ference with the staff of OFE to discuss
a petition, permit or any other issue
pending before OFE. The request for a
conference should generally be in writ-
ing and should indicate the subjects to
be covered and should describe the re-
quester’s interest in the proceeding.
Conferences held after the commence-
ment of an administrative proceeding
before OFE shall be convened at the
discretion of OFE or the Presiding Offi-
cer.

(b) When OFE convenes a conference
in accordance with this section, any
person invited may present views as to
the issue or issues involved. Documen-
tary evidence may be submitted at the
conference and such evidence, to the
extent that it is not deemed to be con-
fidential, will be included in the ad-
ministrative record. OFE will not nor-
mally have a transcript of the con-
ference prepared but may do so at its
discretion.

(c) Because a conference is solely for
the exchange of views incident to a
proceeding, there will be no formal re-
port or findings by OFE unless OFE in
its discretion determines that the prep-
aration of a report or findings would be

than
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advisable. OFE will, however, place in
the public file a record of any con-
ference.

§501.33 Request for a public hearing.

(a) New facilities. In the case of a peti-
tion for an exemption under title II of
FUA, any interested person may sub-
mit a written request that OFE con-
vene a public hearing in accordance
with section 701 of FUA no later than
forty-five (45) days after publication of
either the Notice of Acceptance of a pe-
tition, or in the case of a certification
exemption, the publication of the No-
tice of Acceptance of Certification.
This time period may be extended at
the discretion of OFE.

(b) Ezxisting powerplants. In the case of
a petition for an exemption from a pro-
hibition imposed by a final rule or
order issued by OFE to an electing
powerplant under former sections of
title III of FUA or a petition for a per-
mit under §504.1, any interested person
may submit a written request that
OFE convene a public hearing in ac-
cordance with section 701 of FUA with-
in 45 days after the notice of the filing
of a petition is published in the FED-
ERAL REGISTER. In the case of a pro-
posed prohibition rule or order issued
to an electing powerplant under former
section 301, the 45 day period in which
to request a public hearing shall com-
mence upon the publication of the No-
tice of Availability of the Tentative
Staff Analysis. In the case of a pro-
posed prohibition order to be issued to
certifying powerplants under section
301 of FUA, as amended, the 45 day pe-
riod in which to request a public hear-
ing commences upon publication of the
Notice of Acceptance of Certification.
This time limit may be extended at the
discretion of OFE in accordance with
§501.7.

(c) Contents of request. A request for a
public hearing must be in writing and
must include a description of the re-
questing party’s interest in the pro-
ceeding and a statement of the issues
involved. The request should, to the ex-
tent possible, identify any witnesses
that are to be called, summarize the
anticipated testimony to be given at
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the hearing, and outline questions that
are to be posed.

(Department of Energy Organization Act,
Pub. L. 9591, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Powerplant and Industrial Fuel Use
Act of 1978, Pub. L. 95-620, 92 Stat. 3269 (42
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97-35); E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[46 FR 59889, Dec. 7, 1981, as amended at 47
FR 50848, Nov. 10, 1982; 54 FR 52892, Dec. 22,
1989]

§501.34 Public hearing.

(a) A public hearing under this sub-
section is for the purpose of insuring
that all issues are fully and properly
developed, but is not a formal adjudica-
tory hearing subject to the provisions
of 5 U.S.C. 554 and 556.

(b) Opportunity to be heard at a public
hearing. (1) Any interested person, may
request, and OFE will provide, an op-
portunity to present oral or written
data, views and arguments at a public
hearing on any proposed prohibition
rule or order, or on any petition for an
exemption or permit. An interested
person may file a request to be listed
as a party to a hearing on the service
list prepared by the Presiding Officer
pursuant to §501.34(d) of this part.

(2) Participants at the public hearing
will have an opportunity to present
oral or written data, views and argu-
ments.

(3) A request for a public hearing
may be withdrawn by the requestor at
any time. If other persons have re-
quested to participate as parties in the
public hearing, OFE may cancel the
hearing only if all parties agree to can-
cellation. OFE will give notice, when-
ever possible, in the FEDERAL REGISTER
of the cancellation of any hearings for
which there has been prior notice.

(c) Presiding Officer. OFE will appoint
a Presiding Officer to conduct the pub-
lic hearing.

(d) Powers of the Presiding Officer. The
Presiding Officer is responsible for or-
derly conduct of the hearing and for
certification of the record of the public
hearing. The Presiding Officer will not
prepare any recommended findings,
conclusions, or any other recommenda-
tions for disposition of a particular
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case, except those of a procedural na-
ture. The Presiding Officer has, but is
not limited to the following powers:

(1) Administer oaths, affirmations
and protective orders;

(2) Issue administrative subpoenas
and rule on motions to modify or with-
draw subpoenas that he has issued;

(3) Rule on questions as to relevance
and materiality of evidence;

(4) Regulate the course of the public
hearing;

(5) Hold conferences for the sim-
plification of issues by consent of the
parties;

(6) Require submission of evidence in
writing where appropriate;

(7) Establish service lists;

(8) Dispose of procedural requests and
similar matters; and

(9) Take other actions authorized by
these rules.

The Presiding Officer may also limit
the number of witnesses to be pre-
sented by any party and may impose
reasonable time limits for testimony.
The Presiding Officer shall establish
and maintain a service list that con-
tains the names and addresses of all
parties to the OFE proceeding. At the
time the Presiding Officer certifies the
record, he will provide the staff of OFE
with an index of the issues addressed in
the record.

(e) Notice. OFE will convene a public
hearing only after publishing a notice
in the FEDERAL REGISTER that states
the time, place and nature of the public
hearing.

(f) Opportunity to question at the public
hearing. At any public hearing re-
quested pursuant to paragraph (b) of
this section, with respect to disputed
issues of material fact, OFE will pro-
vide any interested person an oppor-
tunity to question:

(1) Other interested persons who
make oral presentations;

(2) Employees and contractors of the
United States who have made written
or oral presentations or who have par-
ticipated in the development of the
proposed rule or order or in the consid-
eration of the petition for an exemp-
tion or permit; and

(3) Experts and consultants who have
provided information to any person
who makes an oral presentation and
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which is contained in or referred to in
such presentation.

(g) OFE encourages persons who wish
to question Government witnesses to
submit their questions at least ten (10)
days in advance of the hearing.

(h) The Presiding Officer will allow
questions by any interested person to
be asked of those making presentations
or submitting information, data, anal-
yses or views at the hearing. The Pre-
siding Officer may restrict questioning
if he determines that such questioning
is duplicative or is not likely to result
in a timely and effective resolution of
issues pending in the administrative
proceeding for which the hearing is
being conducted.

(i) The Presiding Officer or OFE may
exercise discretion to control a hearing
by denying, temporarily or perma-
nently, the privilege of participating in
a particular OFE hearing if OFE finds,
for example, that a person:

(1) Has knowingly made false or mis-
leading statements, either orally or in
writing;

(2) Has knowingly filed false affida-
vits or other writings;

(3) Lacks the specific authority to
represent the person seeking an OFE
action; or

(4) Has disrupted or is disrupting a
hearing.

(j) Evidence. (1) The Presiding Officer
is responsible for orderly submission of
information, data, materials, views or
other evidence into the record of the
public hearing. The Presiding Officer
may exclude any evidence that is irrel-
evant, immaterial or unduly repeti-
tious. Judicial rules of evidence do not
apply.

(2) Documentary material must be of
a size consistent with ease of handling,
transportation and filing, and a reason-
able number of copies should be made
available at the public hearing for the
use of interested persons. An original
and fourteen (14) copies shall be fur-
nished to the Presiding Officer and one
copy to each party listed on the service
list. Large exhibits that are used dur-
ing the hearing must be provided on no
larger than 11%4"x14” legal size paper if
they are to be submitted into the hear-
ing record.

(k) Hearing record. OFE will have a
verbatim transcript made of the public
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hearing. The hearing record shall re-
main open for a period of fourteen (14)
days following the public hearing, un-
less extended by OFE, during which
time the participants at the hearing
may submit additional written state-
ments which will be made part of the
administrative record and will be
served by the Presiding Officer upon
those parties listed on the service list.
OFE may also request additional infor-
mation, data or analysis following the
hearing in order to resolve disputed
issues in the record. If OFE receives or
obtains any relevant information or
evidence that is placed in the record
after the close of the public hearing or
comment period, it will so notify all
participants, and allow an additional
fourteen (14) days for submission of evi-
dence in rebuttal. In addition, OFE
may, in its discretion, re-open the
hearing at the request of a party or
participant, to permit further rebuttal
of evidence or statements submitted to
OFE and made part of the hearing
record after the close of the hearing.
The transcript, together with any writ-
ten comments submitted in the course
of the proceeding, will be made part of
the record available for public inspec-
tion and copying at the OFE Public In-
formation Office, as provided in §501.12.

§501.35 Public file.

(a) Contents. The public file shall con-
sist of the rule, order, or petition, with
supporting data and supplemental in-
formation, and all data and informa-
tion submitted by interested persons.
Materials which are claimed by any
party to be exempt from public disclo-
sure under the Freedom of Information
Act (b U.S.C. 552) shall be excised from
the public file provided OFE has made
a determination that the material is
confidential in accordance with
§501.7(a)(11) of this part.

(b) Awailability. The public file shall
be available for inspection at room
1E190, 1000 Independence Avenue SW.,
Washington, DC. Photocopies may be
made available, on request. The charge
for such copies shall be made in accord-
ance with a written schedule.

[46 FR 59889, Dec. 7, 1981, as amended at 54
FR 52892, Dec. 22, 1989]
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Subpart D—Subpoenas, Special
Report Orders, Oaths and Wit-
nesses

§501.40 Issuance.

(a) Authority. As authorized by sec-
tion 711 of FUA and section 645 of the
DEOA, the Administrator, his duly au-
thorized agent or a Presiding Officer
may, in accordance with 10 CFR 205.8,
sign, issue, and serve subpoenas; issue
special report orders (SRO); administer
oaths and affirmations; take sworn tes-
timony, compel attendance of and se-
quester witnesses; control the dissemi-
nation of any record of testimony
taken pursuant to this section; and
subpoena and reproduce books, papers,
correspondence, memoranda, contracts,
agreements, or other relevant records
of tangible evidence including, but not
limited to, information retained in
computerized or other automated sys-
tems in the possession of the subpoe-
naed person.

(b) Petition to withdraw or modify.
Prior to the time specified for compli-
ance in the subpoena or SRO, the per-
son to whom the subpoena or SRO is
directed may apply for its withdrawal
or modification as provided in 10 CFR
205.8, except that if the subpoena or
SRO is issued by a duly appointed Pre-
siding Officer, the request to withdraw
or modify must be addressed to that
Presiding Officer, and its grant or de-
nial will be decided by him.

Subpart E—Prohibition Rules and
Orders

§501.50 Policy.

Except in conjunction with a prohibi-
tion order requested by the intended
recipient, OFE shall not propose to
prohibit or prohibit by rule or order
the use of petroleum or natural gas ei-
ther as a primary energy source or in
amounts in excess of the minimum
amount necessary to maintain reli-
ability of operation consistent with
reasonable fuel efficiency in an exist-
ing installation unless and until OFE
adopts rules establishing regulatory re-
quirements governing the issuance of
such orders and rules in accordance
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with the applicable procedural and sub-
stantive requirements of law.

(Department of Energy Organization Act,
Pub. L. 9591, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Powerplant and Industrial Fuel Use
Act of 1978, Pub. L. 95-620, 92 Stat. 3269 (42
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97-35); E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[47 FR 50848, Nov. 10, 1982]

§501.51 Prohibitions by order—elect-
ing powerplants.

(a) OFE may prohibit by order the
use of petroleum or natural gas as a
primary energy source or in amounts
in excess of the minimum amount nec-
essary to maintain reliability of oper-
ation consistent with reasonable fuel
efficiency in an electing powerplant, if:

(1) That facility has not been identi-
fied as a member of a category subject
to a final rule at the time of the
issuance of such order; and

(2) The requirements of §504.6 have
been met.

(b) Notice of order and public participa-
tion. (1) OFE may hold a conference
with the proposed order recipient prior
to issuing the proposed order.

(2) Pursuant to section 701 of FUA,
prior to the issuance of a final order to
an electing powerplant, OFE shall pub-
lish a proposed order in the FEDERAL
REGISTER together with a statement of
the reasons for the order. In the case of
a proposed order that would prohibit
the use of petroleum or natural gas as
a primary energy source, the finding
required by former section 301(b)(1) of
the Act shall be published with such
proposed order.

(3) OFE shall provide a period for the
submission of written comments of at
least three months after the date of the
proposed order. During this period, the
recipient of the proposed order and any
other interested person must submit
any evidence that they have deter-
mined at that time to support their re-
spective positions as to each of the
findings that OFE is required to make
under section 301(b) of the Act. A pro-
posed order recipient may submit addi-
tional new evidence at any time prior
to the close of the public comment pe-
riod which follows publication of the
Tentative Staff Analysis or prior to the
close of the record of any public hear-
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ing, whichever occurs later. A request
by the proposed order recipient for an
extension of the three-month period
may be granted at OFE’s discretion.

(4) Subsequent to the end of the com-
ment period, OFE will issue a notice of
whether OFE intends to proceed with
the prohibition order proceeding.

(5) An owner or operator of a facility
that may be subject to an order may
demonstrate prior to issuance of a final
prohibition order that the facility
would qualify for an exemption if the
prohibition had been established by
rule. OFE will not delay the issuance of
a final prohibition order or stay the ef-
fective date of such an order for the
purpose of determining whether a pro-
posed order recipient qualifies for a
particular exemption unless the dem-
onstration or qualification is sub-
mitted prior to or during the second
three-month comment period, com-
mencing after issuance of a notice of
intention to proceed, or unless mate-
rials submitted after the period (i)
could not have been submitted during
the period through the exercise of due
diligence, (ii) address material changes
in fact or law occurring after the close
of the period, or (iii) consist of amplifi-
cation or rebuttal occasioned by the
subsequent course of the proceeding. A
request by the proposed order recipient
for an extension of this time period
may be granted at OFE’s discretion.

(6) Subsequent to the end of the sec-
ond three (3) month period, OFE will, if
it intends to issue a final prohibition
order, prepare and issue a Notice of
Availability of a Tentative Staff Anal-
ysis. Interested persons wishing a hear-
ing must request a hearing within
forty-five (45) day after issuance of the
Notice of Availability of the Tentative
Staff Analysis. During this forty-five
(45) days period, interested persons
may also submit written comments on
the Tentative Staff Analysis.

(7) If a hearing has been requested,
OFE shall provide interested persons
with an opportunity to present oral
data, views and arguments at a public
hearing held in accordance with sub-
part C of this part. The hearing will
consider the findings which OFE must
make in order to issue a final prohibi-
tion order and any exemption for which
the proposed order recipient submitted
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its demonstration in accordance with
paragraph (b)(5) of this section.

(8) Upon request by the recipient of
the proposed prohibition order, the
combined public comment periods pro-
vided for in this section may be re-
duced to a minimum of forty-five (45)
days from the time of publication of
the proposed order.

(9) OFE may terminate a prohibition
order proceeding at any time prior to
the date upon which a final order shall
become effective. Should OFE termi-
nate the proceeding, it will notify the
proposed order recipient, and publish a
notice in the FEDERAL REGISTER.

(c) Decision to issue a final order. (1)
OFE will base its determination to
issue an order on consideration of the
whole record or those parts thereof
cited by a party and supported by and
in accordance with reliable, probative
and substantial evidence.

(2) OFE shall include in the final
order a written statement of the perti-
nent facts, a statement of the basis
upon which the final order is issued, a
recitation of the conclusions regarding
the required findings and qualifications
for exemptions. The final order shall
state the effective date of the prohibi-
tion contained therein. If it is dem-
onstrated that the facility would have
been granted a temporary exemption,
the effective date of the prohibition
contained in the final order shall be de-
layed until such time as the temporary
exemption would have terminated. If it
is demonstrated that a facility will
need a period of time to comply with
the final order, the effective date of the
prohibition contained in the final order
may be delayed, in OFE’s discretion, so
as to allow an order recipient to com-
ply with the final order.

(3) OFE will enclose with a copy of
the final order, where appropriate, a
schedule of steps that should be taken
by a stated date (a compliance sched-
ule) to ensure that the affected facility
will be able to comply with the prohibi-
tions stated in the order by the effec-
tive date of the prohibition contained
in the final order. The compliance
schedule may require the affected per-
son to take steps with regard to a unit
60 days after service of the final order.

(4) A copy of the final order and a
summary of the basis therefore will be
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published in the FEDERAL REGISTER.
The order will become effective 60 days
after publication in the FEDERAL REG-
ISTER.

(d) Request for order. (1) A proceeding
for issuance of a prohibition order to a
specific unit may be commenced by
OFE, in its sole discretion, in response
to a request for an order filed by the
owner or operator of a facility.

(2) A petition requesting OFE to com-
mence a prohibition order proceeding
should include the following informa-
tion for all units to be covered by the
prohibition order:

(i) A statement of the reasons the
owner or operator is seeking the
issuance of a prohibition order; and

(ii) Sufficient information for OFE to
make the findings required by section
301(b) of FUA.

(3) If OFE determines to accept the
request, OFE shall publish a proposed
order in the FEDERAL REGISTER to-
gether with a statement of the reasons
for the order.

(Department of Energy Organization Act,
Pub. L. 9591, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Energy Supply and Environmental Co-
ordination Act of 1974; Pub. L. 93-319, as
amended by Pub. L. 94-163, Pub. L. 95-70, (15
U.S.C. 719 et seq.); Powerplant and Industrial
Fuel Use Act of 1978, Pub. L. 95-620, 92 Stat.
3269 (42 U.S.C. 8301 et seq.); Omnibus Budget
Reconciliation Act of 1981, (Pub. L. 97-35);
E.O. 12009, 42 FR 46267, Sept. 15, 1977)

[46 FR 59889, Dec. 7, 1981, as amended at 47
FR 17042, Apr. 21, 1982; 47 FR 50848, Nov. 10,
1982; 54 FR 52892, Dec. 22, 1989]

§501.52 Prohibitions by order—certi-
fying powerplants.

(a) OFE may prohibit by order the
use of petroleum or natural gas as a
primary energy source or in amounts
in excess of the minimum amount nec-
essary to maintain reliability of oper-
ation consistent with maintaining rea-
sonable fuel efficiency in an existing
powerplant if the owner or operator of
the powerplant certifies, and OFE con-
curs in such certification in accordance
with the requirements of §§504.5, 504.6
and 504.8.

(b) Notice of order and participation. (1)
OFE may hold a conference with the
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proposed order recipient, at the recipi-
ent’s election, prior to issuing the pro-
posed order. The conference may re-
solve any questions regarding the cer-
tification required by section 301 of the
Act, as amended, and §§504.5, 504.6, and
504.8, and OFE’s review and concur-
rence therein.

(2) Pursuant to section 701(b) of FUA,
prior to the issuance of a final order to
a certifying powerplant owner or oper-
ator, OFE must publish in the FEDERAL
REGISTER, a proposed prohibition order
stating the reasons for such order. OFE
will review all of the information sub-
mitted by a proposed order recipient
within 60 days after receipt by OFE. If
the certification is complete, OFE will,
within 30 days after the end of the 60
day review period, publish in the FED-
ERAL REGISTER a Notice of Acceptance
of certification together with a pro-
posed prohibition order stating therein
the reasons for such order. This com-
mences the prohibition order pro-
ceeding. If OFE does not believe it is
able to concur in the certification, OFE
shall notify the proposed order recipi-
ent and shall publish a Notice of Pro-
posed Non-Concurrence in the FEDERAL
REGISTER within 30 days after the end
of the 60 day review period. If OFE
finds that the certification with com-
pliance schedule is incomplete, OFE
will notify the proposed prohibition
order recipient as to the deficiencies,
and provide an additional period of 30
days for the certification to be amend-
ed and resubmitted. If a complete cer-
tification is not submitted within this
period, the proceeding shall be termi-
nated in accordance with §501.52(b)(5).
OFE will notify the proposed order re-
cipient and other parties to the pro-
ceeding of the termination and publish
a notice in the FEDERAL REGISTER.
OFE, on its own motion, may extend
any period of time by publishing a no-
tice to that effect in the FEDERAL REG-
ISTER.

(3) The publication of the Notice of
Acceptance or Notice of Proposed Non-
Concurrence commences a period of 45
days during which interested persons
may submit written comments or re-
quest a public hearing. During this pe-
riod, the recipient of the proposed
order and any other interested person
may submit any evidence that they
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have available relating to the proposed
order, the certification or the concur-
rence that OFE must make. A proposed
order recipient may submit additional
new evidence at any time prior to the
close of the public comment period
which follows the commencement of
the proceeding or prior to the close of
the record of any public hearing,
whichever occurs later. A request for
an extension of the 45 day period may
be granted at OFE’s discretion. In the
case of a Notice of Acceptance, as set
forth in §504.9, no final prohibition
order can be issued until any necessary
environmental review pursuant to the
National Environmental Policy Act of
1969, 42 U.S.C 4321 et seq. (NEPA) has
been completed. Upon completion of
the NEPA review and unless OFE de-
termines on the basis of the record of
the proceeding that the certification
fails to meet the requirements of
§§504.5, 504.6, and 504.8, OFE shall pub-
lish a final prohibition order, together
with the information required by para-
graph (c) of this section. In the case of
a Notice of Proposed Non-Concurrence,
at the end of the 45 day comment pe-
riod, OFE will notify the proposed
order recipient and parties to the pro-
ceeding and publish a final Notice of
Non-Concurrence in the FEDERAL REG-
ISTER, if OFE determines it cannot con-
cur in the certification based upon ad-
ditional information submitted during
the proceeding. If, at the end of the 45
day period, OFE believes it can concur
in the certification, OFE will notify
the proposed order recipient and par-
ties to the proceeding and publish a
Notice of Acceptance followed by a new
45 day comment period.

(4) If a hearing has been requested,
OFE shall provide interested persons
with an opportunity to present oral
data, views and arguments at a public
hearing held in accordance with sub-
part C of this part. The hearing may
consider, among other matters, the suf-
ficiency of the certification of the
owner or operator of the powerplant re-
quired by section 301 of FUA, as
amended, and §§504.5, 504.6, and 504.8 of
these regulations.

(5) OFE may terminate a prohibition
order proceeding at any time prior to
the date upon which a final prohibition
order is issued whenever OFE believes,
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from any information contained in the
record of the proceeding, that the cer-
tification does not meet the require-
ments of section 301 of the Act, as
amended, or §§504.5, 504.6, and 504.8 of
these regulations. If OFE terminates
the proceeding or publishes a final No-
tice of Non-Concurrence, or the pro-
posed order recipient fails to submit a
complete certification, OFE will notify
the proposed order recipient and other
parties to the proceeding and publish a
notice in the FEDERAL REGISTER. In
such event, the proposed order recipi-
ent may submit a new certification
under any provision of section 301 of
the Act, as amended, at a later date.
Specifically, a Notice of Non-Concur-
rence under either section 301(b) or
301(c) shall not affect a proposed order
recipient’s ability to make a certifi-
cation under the other subsection.

(c) Record and decision to issue a final
order. (1) OFE will base its determina-
tion to issue an order on consideration
of the whole record or those parts
thereof cited by a party and supported
by and in accordance with reliable, pro-
bative and substantial evidence.

(2) OFE shall include in the final
order a written statement of the basis
upon which the final order is issued,
and its concurrence in the required cer-
tification. A copy of the final order and
a summary of the basis therefor will be
published in the FEDERAL REGISTER.
While the prohibition order is final for
purposes of judicial review under sec-
tion 702 of FUA, the prohibitions con-
tained in the final order shall not be-
come effective for purposes of amend-
ment under section 301(d) of FUA, as
amended, and §501.52(d) of these regula-
tions until the effective date of the
prohibitions stated in the order, or,
where the order is subject to one or
more conditions subsequent listed in
the prohibition order compliance
schedule, until all its conditions are
met.

(d) Amendment to certifications under
$§$504.5 and 504.6. The proposed prohibi-
tion order recipient may amend its
compliance schedule under §504.5(d), or
its certification under section 301 of
FUA, as amended, and §§504.5, 504.6 and
504.8 of these regulations in order to
take into account changes in relevant
facts and circumstances at any time
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prior to the effective date of the prohi-
bitions contained in the final prohibi-
tion order.

(e) Rescission of prohibition orders. The
rescission or modification of final pro-
hibition orders issued to existing elec-
tric powerplants will be governed by
the procedure in §501.101 of these regu-
lations.

(Approved by the Office of Management and
Budget under control number 1903-0077)

(Department of Energy Organization Act,
Pub. L. 9591, 42 U.S.C. 7101 et seq.; Energy
Supply and Environmental Coordination Act
of 1974, Pub. L. 93-319, as amended by Pub. L.
94-163, Pub. L. 95-70, and Pub. L. 95-620, 15
U.S.C. 719 et seq.; Powerplant and Industrial
Fuel Use Act of 1978, Pub. L. 95620, as
amended by Pub. L. 97-35, 42 U.S.C. 8301 et
seq.; Omnibus Budget Reconciliation Act of
1981, (Pub. L. 97-35))

[47 FR 17042, Apr. 21, 1982]

§§501.53-501.56 [Reserved]

Subpart F—Exemptions and
Certifications

§501.60 Purpose and scope.

(a) (1) If the owner or operator plans
to construct a new baseload powerplant
and the unit will not be in compliance
with the prohibition contained in sec-
tion 201(a) of FUA, this subpart estab-
lishes the procedures for filing a peti-
tion requesting a temporary or perma-
nent exemption under, respectively,
sections 211 and 212 of FUA.

(2) Self-certification alternative. If
the owner or operator plans to con-
struct a new baseload powerplant not
in compliance with the prohibitions
contained in section 201(a) of FUA, this
subpart establishes the procedures for
the filing of a self-certification under
section 201(d) of FUA.

(3) If the petitioner owns, operates or
controls a new powerplant, this sub-
part provides the procedures for filing
a petition requesting extension of a
temporary exemption granted under
sections 211 or 311 of FUA.

(4) If the petitioner owns, operates or
controls a new or existing powerplant
or MFBI, this subpart provides the pro-
cedures for filing a petition requesting
extension of a temporary exemption
granted under section 211 or section 311
of FUA.
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(b) If the petition is for an extension
of a temporary exemption, the peti-
tioner must apply for this extension at
least (90) days prior to the expiration
of the temporary exemption.

(Department of Emnergy Organization Act,
Pub. L. 95-91, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Powerplant and Industrial Fuel Use
Act of 1978, Pub. L. 95-620, 92 Stat. 3269 (42
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981, Pub. L. 97-35; E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[46 FR 59889, Dec. 7, 1981, as amended at 47
FR 50849, Nov. 10, 1982; 54 FR 52892, Dec. 22,
1989]

§501.61 Certification contents.

(a) A self-certification filed under
section 201(d) of FUA should include
the following information:

(1) Owner’s name and address.

(2) Operator’s name and address.

(3) Plant location and address.

(4) Plant configuration (combined
cycle, simple cycle, topping cycle, etc.)

(5) Design capacity in megawatts
(MW).

(6) Fuel(s) to be used by the new fa-
cility.

(7) Name of utility purchasing elec-
tricity from the proposed facility and
percent of total output to be sold.

(8) Date unit is expected to be placed
in service.

(9) Certification by an officer of the
company or his designated representa-
tive certifying that the proposed facil-
ity:

(i) Has sufficient inherent design
characteristics to permit the addition
of equipment (including all necessary
pollution devices) necessary to render
such electric powerplant capable of
using coal or another alternate fuel as
its primary energy source; and

(ii) Is not physically, structurally, or
technologically precluded from using
coal or another alternate fuel as its
primary energy source.

(b) A self-certification filed pursuant
to §501.61(a) shall be effective to estab-
lish compliance with the requirement
of section 201(a) of FUA as of the date
filed.

(c) OFE will publish a notice in the
FEDERAL REGISTER within fifteen days
reciting that the certification has been
filed. Publication of this notice does
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not serve to commence a public com-
ment period.

(d) OFE will notify the owner or op-
erator within 60 days if supporting doc-
umentation is needed to verify the cer-
tification.

[564 FR 52892, Dec. 22, 1989]

§501.62

(a) A petition for exemption should
include the following information:

(1) The name of the petitioner;

(2) The name and location of the unit
for which an exemption is being re-
quested,;

(3) The specific exemption(s) being
requested; and

(4) The name, address, and telephone
number of the person who can supply
further information.

(b) Table of contents. Include only
those sections contained in the peti-
tion.

(¢c) Introduction.
lowing:

(1) Description of the facility under
consideration;

(2) Description of the unit and fuel
the petitioner proposes to burn in that
unit, including the purpose of and need
for the unit; and

(3) Description of the operational re-
quirements for the unit, including size
(capacity, input and output in millions
of Btu’s per hour), output in terms of
product or service to be supplied, fuel
capability, and operating mode, includ-
ing capacity factor, utilization factor,
and fluctuations in the load.

(d) General requirements. The evidence
required under part 503 subpart B for
each exemption(s) for which the peti-
tioner is applying:

(1) No alternate power supply (§503.8):

(2) Use of mixtures (§503.9);

(3) Alternative site (§503.11);

(4) Compliance Plan (§503.12);

(56) Environmental impact analysis
(§503.13);

(6) Fuels search (§503.14).

(e) Specific evidence. Evidence re-
quired for each exemption, segregated
by exemption (part 503 subparts C and
D).

(f) References. (1) Specify the reports,
documents, experts, and other sources
consulted in compiling the petition.
Cite these sources in accordance with
acceptable documentation standards,

Petition contents.

Include the fol-
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and indicate the part of the petition to
which they apply. If the source is un-
usual or little known, briefly describe
its contents.

(2) Identify at the end of each section
of the petition any information or any
statement based, in whole or in part,
on information or principles which, to
petitioner’s knowledge, represent sig-
nificant innovations to or departures
from generally accepted facts or prin-
ciples.

(g) Appendices. Include in the appen-
dices material which the petitioner be-
lieves substantiates any analyses fun-
damental to the petition, materials
prepared in connection with it, and any
other documents, studies, or analyses
which are believed to be relevant to the
decision to be made. Also, include in
the appendices copies of any forms sub-
mitted as part of the petition.

(h) List of preparers. List the names
with the qualifications and profes-
sional credentials of the principal con-
tributors to the preparation of the pe-
tition. Indicate the sections or subject
matters for which each principal con-
tributor was responsible.

(1) Incorporation by reference. Perti-
nent information may be incorporated
into the petition by reference when
this can be done without impeding
agency and public review. Referenced
materials must be specifically identi-
fied and their contents briefly de-
scribed in the petition. To incorporate
by reference, the material must be sub-
mitted with the petition, or if pre-
viously submitted, the office to which
it was submitted must be identified in
the petition. The petitioner cannot in-
corporate by reference material based
on proprietary data not available to
OFE for review.

(Department of Emnergy Organization Act,
Pub. L. 95-91, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Powerplant and Industrial Fuel Use
Act of 1978, Pub. L. 95-620, 92 Stat. 3269 (42
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981, Pub. L. 97-35; E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[46 FR 59889, Dec. 7, 1981, as amended at 47
FR 50849, Nov. 10, 1982]
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§501.63 Notice of the commencement
of an administrative proceeding on
an exemption petition.

(a)(1) When a petition is accepted,
OFE will publish in the FEDERAL REG-
ISTER a Notice of Acceptance, or, in the
case of a certification exemption, a No-
tice of Acceptance and Availability of
Certification, signifying that an ex-
emption proceeding has commenced.
The notice will include a summary of
the exemption petition, and publica-
tion will commence a public comment
period of no less than forty-five (45)
days during which interested parties
may file written comments concerning
the petition. In the case of a certifi-
cation exemption, interested persons
may request a public hearing during
this period, pursuant to §501.33.

(2) OFE will notify the appropriate
State agency having apparent primary
authority to permit or regulate the
construction or operation of a power-
plant that an exemption proceeding
has commenced and will consult with
this agency to the maximum extent
practicable. Copies of all accepted peti-
tions also will be forwarded to EPA, as
provided in §501.14(a).

(b) In processing an exemption peti-
tion, OFE shall comply with the re-
quirements of the National Environ-
mental Policy Act of 1969 (NEPA), the
Council on Environmental Quality’s
implementing regulations, and the
DOE guidelines implementing those
regulations (45 FR 20694, Mar. 28, 1980).
Compliance with NEPA may involve
the preparation of (1) an environmental
impact statement (EIS) evaluating the
grant or denial of an exemption peti-
tion, (2) an environmental assessment
(EA), or (3) a memorandum to the file
finding that the grant of the requested
petition would not be considered a
major federal action significantly af-
fecting the quality of the human envi-
ronment. If an EIS is required, OFE
will publish in the FEDERAL REGISTER a
Notice of Intent (NOI) to prepare an
EIS as soon as practicable after com-
mencement of the proceeding. A public
meeting may be held pursuant to 40
CFR 1501.7 to solicit comments or sug-
gestions on the structure and content
of the EIS.

[46 FR 59889, Dec. 7, 1981, as amended at 54
FR 52893, Dec. 22, 1989]
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§501.64 Publication of notice of avail-
ability of tentative staff analysis.

OFE will publish in the FEDERAL
REGISTER a Notice of the Availability
of Tentative Staff Analysis for the non-
certification temporary public interest
exemption, for noncertification envi-
ronmental exemptions, and for a cogen-
eration exemption based on the public
interest. OFE will provide a public
comment period of at least fourteen
(14) days from the date of publication
during which interested persons may
make written comments and request a
public hearing.

§501.65 Publication of notice of avail-
ability of draft EIS.

A Notice of Availability of any draft
EIS will be published in the FEDERAL
REGISTER and comments thereon will
also be solicited. Interested persons
may request a hearing on any draft
EIS. Such hearing must be requested
within thirty (30) days of publication of
the Notice of Availability of the draft
EIS.

[64 FR 52893, Dec. 22, 1989]

§501.66 OFE evaluation of the record,
decision and order.

(a) The administrative record in a
proceeding under this part will consist
of the proposed prohibition order and/
or petition and related documents, all
relevant evidence presented at the pub-
lic hearing, all written comments, and
any other information in the posses-
sion of OFE and made a part of the
public record of the proceeding. OFE
will base its determination to issue a
rule or order on consideration of the
whole record, or those parts thereof
cited by a party and supported by reli-
able, probative, and substantial evi-
dence.

(b) OFE may investigate and corrobo-
rate any statement in any petition,
document, or public comments sub-
mitted to it. OFE also may use any rel-
evant facts it possesses in its evalua-
tion and may request submissions from
third persons relevant to the petition
or other documents. OFE also may re-
quest additional information, data, or
analyses following a public hearing, if
any, if this information is necessary to
resolve disputed issues in the record.
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Any relevant information received by
OFE following the hearing that is not
declared to be confidential under
§501.7(a)(11) shall be made part of the
public record with opportunity pro-
vided for rebuttal.

(c) OFE will notify all participants if,
after the close of any public hearing or
comment period, it receives or obtains
any relevant information or evidence.
Participants may respond to such in-
formation or evidence in writing with-
in fourteen (14) days of such notifica-
tion. If OFE finds that the additional
information or evidence relates to ma-
terial issues of disputed fact and may
significantly influence the outcome of
the proceeding, OFE shall reopen the
hearing on the issue or issues to which
the additional information or evidence
relates.

§501.67

OFE, with the petitioner’s approval,
will redesignate an exemption petition
if the petitioner qualifies for an exemp-
tion other than the one originally re-
quested, even though he may not qual-
ify for the specific exemption origi-
nally requested, or be entitled to the
full exemption period provided by re-
quested exemption. OFE shall give pub-
lic notice of any redesignation of an ex-
emption petition, and where a public
hearing has been requested notice shall
be given at least thirty (30) days prior
to such hearing.

§501.68 Decision and order.

(a)(1) OFE shall issue an order either
granting or denying the petition for an
exemption or permit within six (6)
months after the end of the period for
public comment and hearing applicable
to any petition.

(2) OFE may extend the six (6) month
period for decision to a date certain by
publishing notice in the FEDERAL REG-
ISTER, and stating the reasons for such
extension.

(3) OFE will publish a final EIS at
least thirty (30) days prior to take
issuance of the final order in all cases
where an EIS is required.

(b)(1) OFE shall serve a copy of the
order granting or denying a petition
for exemption to the petitioner and all
persons on the service list in cases in-
volving a public hearing.

Petition redesignations.
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(2) OFE shall publish any order
granting or denying a petition under
this subpart in the FEDERAL REGISTER
together with a statement of the rea-
sons for the grant or denial.

(c)(1) Any order granting or denying
a petition for exemption shall be based
upon consideration of the whole record
or those parts thereof cited by a party
and supported by, and in accordance
with, reliable, probative and sub-
stantive evidence.

(2) The denial of a petition for ex-
emption shall be without prejudice to
the petitioner’s right to submit an
amended petition. OFE may, however,
reject the amended petition if it is not
materially different from the denied
petition.

(d) OFE may design any terms and
conditions included in any temporary
exemption issued or extended under
section 211 of FUA, to ensure, among
other things, that upon expiration of
the exemption the persons and power-
plant covered by the exemption will
comply with the applicable prohibi-
tions under FUA. For purposes of the
provision, the subsequent grant of a
permanent exemption to the subject
unit shall be deemed compliance with
applicable prohibitions.

(Department of Energy Organization Act,
Pub. L. 9591, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Powerplant and Industrial Fuel Use
Act of 1978, Pub. L. 95-620, 92 Stat. 3269 (42
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981, Pub. L. 97-35; E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[46 FR 59889, Dec. 7, 1981, as amended at 47
FR 50849, Nov. 10, 1982; 54 FR 52893, Dec. 22,
1989]

§501.69 dJudicial review.

Any person aggrieved by any order
issued by OFE under this subpart, must
file, within sixty (60) days of publica-
tion of the final order in the FEDERAL
REGISTER, a petition for judicial review
in the United States Court of Appeals
for the Circuit wherein he resides, or
has his principal place of business. Ex-
haustion of administrative remedies
for purposes of judicial review does not
require filing a petition pursuant to
subpart G for modification or rescis-
sion of the order to be reviewed.
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Subpart G—Requests for Modifica-
fion or Rescission of a Rule or
Order

§501.100 Purpose and scope.

(a) Anyone may request that OFE
commence a rulemaking proceeding
pursuant to 5 U.S.C. 553(e); however,
this subpart provides the procedures to
be followed by—

(1) An interested person seeking the
modification or rescission of a prohibi-
tion by rule applicable to a new facil-
ity;

(2) An owner or operator of a facility
named in a prohibition by rule request-
ing the modification or rescission of
that rule; or

(3) An owner or operator subject to
an exemption order or a specific prohi-
bition imposed by order requesting the
modification or a rescission of that
order.

(b) OFE also may commence a modi-
fication or rescission proceeding on its
own initiative.

§501.101 Proceedings to modify or re-
scind a rule or order.

(a) In response to a request duly filed
by an interested person, OFE may com-
mence a proceeding to modify or re-
scind a rule or order. If OFE deter-
mines that a request to modify or re-
scind a rule or order does not warrant
commencement of a proceeding, it will
deny the request and issue a brief
statement of the reason(s) for the de-
nial.

(b) A request for modification or re-
scission of a rule or order must comply
with the requirements of §501.7 and
must be filed at the address set forth in
§501.11.

(c) Notice of the request for modifica-
tion or rescission of an order must be
given by the requester to each party to
the original proceeding that resulted in
the issuance of the original order for
which modification or rescission is
sought. If the number of parties to the
original proceeding is too large to
allow actual notice at a reasonable
cost or within a reasonable time, a re-
quester may ask that OFE give notice
to the parties by publication in the
FEDERAL REGISTER; however, this al-
ternate notice does not bind OFE to
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commence a proceeding, if it subse-
quently determines that the request is
not warranted.

(d) If OFE determines to grant a re-
quest to commence a proceeding to re-
scind or modify a rule or order, or OFE
on its own initiative, commences a pro-
ceeding for the modification or rescis-
sion of a rule or order, it will give no-
tice, either by service of a written no-
tice or by oral communication (which
communication must be promptly con-
firmed in writing) to each person upon
whom the order was served that OFE
proposes to modify or rescind, or, alter-
natively, by publication of notice in
the FEDERAL REGISTER. OFE will give a
reasonable period of time for each per-
son notified to file a written response.

(e)(1) A copy of any written com-
ments submitted to OFE under this
subpart by a party to the original pro-
ceeding must also be sent to the re-
quester. The party submitting such
comments must certify to OFE that he
has sent a copy of such comments to
the requester.

(2) OFE may notify other persons
participating in the proceeding of the
comments and provide an opportunity
for those notified to respond.

(f) A request for modification or re-
scission of a rule or order must contain
a complete statement of all facts rel-
evant to the action sought. The request
must also include the names and ad-
dresses of all reasonably ascertainable
persons who will be affected. Pertinent
provisions contained in any documents
believed to support a request may be
briefly described, however, OFE re-
serves the right to obtain copies of any
significant documents that will assist
in making a determination on the mer-
its of a request. The request must iden-
tify the specific order or rule for which
modification or rescission is sought. A
request should also indicate whether
an informal conference will facilitate
OFE’s determination to commence, or
not to commence a proceeding, or will
assist OFE in making any determina-
tions on material issues raised by the
request.

(g) A decision by OFE to commence a
proceeding under this subpart does not
entitle the requester to a public hear-
ing on the request for modification or
rescission. A public hearing may be
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held, however, if, in its discretion, OFE
considers that a public hearing will ad-
vance its evaluation of the request.

§501.102 OFE evaluation of the record,
decision and order for modification
or rescission of a rule or order.

(a) OFE will consider the entire ad-
ministrative record in its evaluation of
the decision and order for modification
or rescission of a rule or order. OFE
may investigate and corroborate any
statement in the petition or related
documents and may utilize in its eval-
uation any relevant facts obtained by
its investigations. OFE may solicit or
accept submissions from third persons
relevant to any request under this sub-
part and all interested persons will be
afforded an opportunity to respond to
these submissions. OFE may, in its dis-
cretion and on its own initiative, con-
vene a conference, if it considers that a
conference will advance its evaluation
of the request.

(b) Criteria. Except where modifica-
tion or rescission of a rule or order is
initiated by OFE, OFE’s decision to re-
scind or modify a rule or order will be
based on a determination that there
are significantly changed cir-
cumstances with respect to the appli-
cability of a particular prohibition or
exemption to the requester. OFE be-
lieves that there may be ‘‘significantly
changed circumstances’’, if:

(1) Significant material facts are sub-
sequently discovered which were not
known and could not have been known
to the petitioner or to OFE at the time
of the original proceeding;

(2) A law, regulation, interpretation,
ruling, order or decision on appeal that
was in effect at the time of the pro-
ceeding upon which the rule or order is
based and which, if it had been made
known to OFE, would have been rel-
evant to the proceeding and would have
substantially altered the outcome is
subsequently discovered; or

(3) There has been a substantial
change in the facts or circumstances
upon which an outstanding and con-
tinuing order was based, which change
occurred during the interval between
issuance of the order and the date of
filing of the request under this subpart,
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and was caused by force or cir-
cumstances beyond the requester’s con-
trol.

§501.103 OFE decision.

(a) OFE shall issue an appropriate
rule or order after considering the re-
quest for modification or rescission of
a rule or order and other relevant in-
formation received during the pro-
ceeding.

(b) OFE will either grant or deny the
request for modification or rescission
and will briefly state the pertinent
facts and legal basis for the decision.

(c) OFE will serve the rule or order
granting or denying the request for
modification or rescission upon the re-
quester, or, if the action was initiated
by OFE, upon the owner or operator of
the affected powerplant or installation.
OFE will publish a notice of the
issuance of a rule or order modifying or
rescinding a rule or order in the FED-
ERAL REGISTER.

Subpart H—Requests for Stay

§501.120 Purpose and scope.

(a) This subpart sets forth the proce-
dures for the request and issuance of a
stay of a rule or order or other require-
ment issued or imposed by OFE or
these regulations but does not apply to
the mandatory stays provided for in
sections 202(b) and 301(a) of FUA. The
application for a stay under this sub-
part will only be considered incidental
to a proceeding on a request for modi-
fication or rescission of a final prohibi-
tion rule or order.

(b) The petitioner must comply with
all final and effective OFE orders, reg-
ulations, rulings, and generally appli-
cable requirements unless a petition
for a stay is granted or is applicable
under FUA.

§501.121 Filing and notice of petitions
for stays.

(a)(1) The petition for a stay must be
in writing and comply with the general
filing requirements stated in §501.7, in
addition to any other requirements set
forth in this subpart, and must be filed
at the address provided in §501.11.

(2) A claim for confidential treat-
ment of any information contained in
the petition for stay and supporting
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documents must be in accordance with
§501.7(a)(11), and filed at the address
provided in §501.11.

(b) OFE will publish notice of receipt
of a petition for a stay under this sub-
part in the FEDERAL REGISTER.

§501.122 Contents.

(a) A petition for a stay shall contain
a full and complete statement of all
facts believed to be pertinent to the act
or transaction for which a stay is
sought. The facts shall include, but not
be limited to, the criteria listed below
in §501.123(b).

(b) The petitioner may request a con-
ference regarding the application. If
the request is not made at the time the
application is filed, it must be made as
soon thereafter as possible. The request
and OFE’s determination regarding it
will be made in accordance with sub-
part C of this part.

§501.123 Evaluation of the record.

(a) The record in a proceeding on a
petition for stay shall consist of the pe-
tition and any related documents, evi-
dence submitted at any public pro-
ceedings and any other information in
the possession of OFE and made part of
the record. OFE may investigate and
corroborate any statement in the peti-
tion or any other document submitted
to it and may utilize in its evaluation
any relevant facts obtained by its in-
vestigations. OFE may solicit or accept
submissions from third persons rel-
evant to the petition for stay or other
document and any interested person
will be afforded an opportunity to re-
spond to these submissions. OFE, on its
initiative, may convene a conference,
if, in its discretion, it considers that
the conference will advance its evalua-
tion of the petition.

(b) Criteria. (1) OFE may grant a stay
incident to a proceeding on a petition
for modification of a rule or order if
the petitioner shows:

(i) Irreparable injury will result if
the stay is denied;

(ii) There is a strong likelihood of
success on the merits;

(iii) The denial of a stay will result in
a more immediate hardship or inequity
to the petitioner than to other persons
affected by the proceeding; and
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(iv) It would be desirable for reasons
of public policy to grant the stay.

§501.124 Decision and order.

(a) OFE will issue an order granting
or denying the petition for a stay upon
consideration of the request and other
relevant information received or ob-
tained during the proceeding.

(b) OFE will include in the order a
brief written statement setting forth
the relevant facts and the basis of the
decision, including any appropriate
terms and conditions of the stay.

Subpart I—Requests for
Interpretation

§501.130 Purpose and scope.

This subpart establishes procedures
for filing a formal request for and the
issuance of an interpretation of a rule,
order or other action by DOE. Any re-
sponse, whether oral or written, to a
general inquiry, or to other than a for-
mal written request for interpretation
filed with DOE, is not an interpreta-
tion and merely provides general infor-
mation that may not be relied upon in
any proceeding to determine compli-
ance with the applicable requirements
of FUA.

§501.131 Filing a request for interpre-
tation.

A proceeding to request an interpre-
tation is commenced by the filing of a
“Request for Interpretation (FUA).”
The request must be in writing and
must also comply with the general fil-
ing requirements stated in §501.7. Any
claims for confidential treatment for
any information contained in the re-
quest or other related documents must
be made pursuant to §501.7(a)(11). A re-
quest for interpretation should be filed
with the Assistant General Counsel for
Interpretations and Rulings at the ad-
dress provided in §501.11.

§501.132 Contents of a request for in-
terpretation.

(a) A request for an interpretation
must contain a complete statement of
all the facts believed to be relevant to
the circumstances, acts or transactions
that are the subject of the request. The
facts must include the names and ad-
dresses of all potentially affected per-
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sons (if reasonably ascertainable) and a
full discussion of the pertinent provi-
sions and relevant facts contained in
any documents submitted with the re-
quest. Copies of relevant contracts,
agreements, leases, instruments, and
other documents relating to the re-
quest must be submitted if DOE be-
lieves they are necessary for deter-
mination of any issue pending in the
proceeding under this subpart. When
the request pertains to only one step in
a larger integrated transaction, the re-
questing party must also submit the
facts, circumstances, and other rel-
evant information pertaining to the en-
tire transaction.

(b) The requesting party must in-
clude in the request a discussion of all
relevant legal authorities, rulings, reg-
ulations, interpretations and decisions
on appeal relied upon to support the
particular interpretation sought.

(c) DOE may refuse to issue an inter-
pretation if it determines that there is
insufficient information upon which to
base an interpretation.

§501.133 DOE evaluation.

(a)(1) The record shall consist of the
request for an interpretation and any
supporting documents, all relevant evi-
dence presented at any public pro-
ceedings, written comments and any
information in the possession of DOE
that has been made part of the record.

(2) DOE may investigate and corrobo-
rate any statement in a request or re-
lated documents and may utilize in its
evaluation any relevant facts obtained
by the investigation. DOE may solicit
or accept submissions from third per-
sons relevant to the request for inter-
pretation, or any other document sub-
mitted under this subpart, and the per-
son requesting the interpretation will
be afforded an opportunity to respond
to these submissions.

(3) The General Counsel or his dele-
gate will issue an interpretation on the
basis of the information provided in
the request, unless that information is
supplemented by other information
brought to the attention of DOE during
the proceeding. DOE’s interpretation
will, therefore, depend on the accuracy
of the factual statements, and the re-
questing party may rely upon it only
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to the extent that the facts of the ac-
tual situation correspond to those upon
which the interpretation is based.

(b) Criteria. (1) DOE will base its FUA
interpretations on the DEOA and FUA,
as applicable, and the regulations and
published rulings of DOE as applied to
the specific factual situation pre-
sented.

(2) DOE will take into consideration
previously issued interpretations deal-
ing with the same or a related issue.

§501.134 Issuance and effect of inter-
pretations.

(a) DOE may issue an interpretation
after consideration of the request for
interpretation and other relevant in-
formation received or obtained during
the proceeding.

(b) The interpretation will contain a
written statement of the information
upon which it is based and a legal anal-
ysis of and conclusions regarding the
application of rulings, regulations and
other precedent to the situation pre-
sented in the request.

(c) Only those persons to whom an in-
terpretation is specifically addressed,
and other persons upon whom the DOE
serves the interpretation and who are
directly involved in the same trans-
action or act, are entitled to rely upon
it. No person entitled to rely upon an
interpretation shall be subject to civil
or criminal penalties stated in title VII
of FUA for any act taken in reliance
upon the interpretation, mnotwith-
standing that the interpretation shall
thereafter be declared by judicial or
other competent authority to be in-
valid.

(d) DOE may at any time rescind or
modify an interpretation on its own
initiative. Rescission or modification
shall be made by notifying persons en-
titled to rely on the interpretation
that it is rescinded or modified. This
notification will include a statement of
the reasons for the rescission or modi-
fication and, in the case of a modifica-
tion, a restatement of the interpreta-
tion as modified.

(e) An interpretation is modified by a
subsequent amendment to the regula-
tions or ruling to the extent that it is
inconsistent with the amended regula-
tion or ruling.
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(f) Any person who believes he is di-
rectly affected by an interpretation
issued by DOE, and who believes that
he will be aggrieved by its implementa-
tion, may submit a petition for recon-
sideration of that interpretation to the
General Counsel. DOE will acknowl-
edge receipt of all requests for recon-
sideration; however, this acknowledge-
ment in no way binds DOE to com-
mence any proceeding on the request.
If within sixty (60) days of DOE’s ac-
knowledgement of the receipt of a re-
quest for reconsideration, DOE has not
issued either a notice of intent to com-
mence a proceeding to reconsider the
interpretation or a modification, revi-
sion or rescission of the original inter-
pretation, the request for reconsider-
ation will be deemed denied. DOE may,
in its discretion, issue a formal denial
of a request for reconsideration if:

(1) The request has not been filed in
a timely manner, and good cause there-
for has not been shown;

(2) The person requesting reconsider-
ation is not aggrieved or otherwise in-
jured substantially by the interpreta-
tion; or

(3) The request is defective because it
fails to state and to present facts and
legal argument that the interpretation
was erroneous in fact or in law, or that
it was arbitrary or capricious.

Subpart J—Rulings

§501.140 Purpose and scope.

DOE may issue rulings in accordance
with the provisions of this subpart.
DOE will publish each ruling in the
FEDERAL REGISTER and in 10 CFR part
518. A person is entitled to rely upon a
ruling to the extent provided in this
subpart.

§501.141 Criteria for issuance.

(a) The General Counsel may issue a
ruling whenever:

(1) There has been a substantial num-
ber of inquiries with regard to similar
factual situations or a particular sec-
tion of the regulations; or

(2) It is determined that a ruling will
be of assistance to the public in apply-
ing the regulations to a specific situa-
tion.
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§501.142 Modification or rescission.

(a) A ruling may be modified or re-
scinded by—

(1) Publication of the modification or
rescission by DOE in the FEDERAL REG-
ISTER and in 10 CFR part 518; or

(2) Adoption of a rule that supersedes
or modifies a prior ruling.

(b) A person shall not be subject to
the sanctions or penalties stated in
these regulations for actions taken in
reliance upon a ruling, notwith-
standing that the ruling is subse-
quently declared to be invalid or no
longer applicable. A person affected by
a ruling may not rely upon it for more
than 30 days after it has been rendered
invalid pursuant to issuance of a super-
seding rule by OFE, or after it has been
rescinded or modified by DOE.

§501.143 Comments.

Any interested person may file a
written comment on or objection to a
published ruling at any time with the
Assistant General Counsel for Interpre-
tations and Rulings at the address pro-
vided in §501.11.

Subpart K—Enforcement

§501.160 Purpose and scope.

This subpart provides the procedures
by which OFE may initiate enforce-
ment proceedings on its own behalf and
by which complaints concerning a vio-
lation of the Act or any rule or order
thereunder may be filed.

§501.161 Filing a complaint.

(a) A complaint under this subpart
must be submitted in writing over the
signature of the person making the
complaint in accordance with the gen-
eral filing requirements stated in
§501.7. OFE will accept oral complaints
that otherwise satisfy the require-
ments of this subpart, but OFE may re-
quest written verification.

(b) A complaint shall be filed at the
address provided in §501.11.

§501.162 Contents of a complaint.

A complaint must contain a complete
statement of all relevant facts per-
taining to the act or transaction that
is the subject of the complaint. It must
also include the names and addresses of
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all persons involved (if reasonably as-
certainable), a description of the
events that led to the complaint, and a
statement describing the statutory
provision, regulation, ruling, order,
rule, or interpretation that allegedly
has been violated.

§501.163 OFE evaluation.

(a) The record shall consist of the
complaint and any supporting docu-
ments and all other relevant informa-
tion developed in the course of any in-
vestigations or proceedings related to
that complaint. OFE may investigate
and corroborate any statement in the
complaint or related documents sub-
mitted, and may utilize in its evalua-
tion any relevant facts obtained by
such investigation or from any other
source of information. OFE may solicit
or accept submissions from third per-
sons relevant to the complaint or other
related documents.

(b) Confidentiality of information. OFE
will treat as confidential information
received in any investigation of a com-
plaint, including the identity of the
complainant and the identity of any
other persons who provide information
to the extent such information is ex-
empt from public disclosure under the
Freedom of Information Act, 5 U.S.C.
5562. OFE reserves the right to make
disclosures that would be in the public
interest.

§501.164 Decision to initiate enforce-
ment proceedings.

After investigation of a specific com-
plaint or based on any relevant infor-
mation received or obtained during an
investigation, OFE may issue a notice
of violation, determine that no viola-
tion has occurred, or take such other
actions as it deems appropriate. Prior
to issuance of a notice of violation, and
before commencement of an enforce-
ment proceeding, OFE may transmit a
draft of the notice of violation to the
potentially affected person in order to
promote an informal resolution of the
violation.

§501.165 Commencement of enforce-
ment proceedings.

(a) Whenever, on the basis of any in-

formation available, OFE determines

that a person is in violation or about
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to be in violation of any provision of
these regulations, OFE may issue a no-
tice of violation stating, in writing and
with reasonable specificity, the nature
of the violation. An enforcement pro-
ceeding commences with the issuance
of a notice of violation.

(b) Contents of the notice of violation.
OFE will set forth in the notice of vio-
lation the nature of the violation, the
relevant facts that OFE believes estab-
lish the violation and the legal basis
for the conclusions reached therein.
OFE may also include with the notice
of violation a copy of a proposed order.
The notice of violation will also state
whether or not OFE proposes to assess
civil penalties.

(1) If OFE proposes to assess a civil
penalty, a notice of violation will be
issued to the violator with an oppor-
tunity for a hearing before an Adminis-
trative Law Judge, as set forth in
§501.166(a)(1) of this part, before any
final determination on the violation
and penalty are made by OFE. The re-
cipient of the notice will also be in-
formed of his right to elect to have the
procedures of §501.166(a)(2) apply, in
lieu of the hearing, with respect to a
final determination on the assessment
of any civil penalty.

(2) If OFE does not propose to assess
a civil penalty, the violator will be pro-
vided the opportunity for a conference,
as set forth in §501.166(b), before a final
determination on the violation is made
by OFE. OFE may, in its discretion,
also provide the violator an oppor-
tunity for a hearing pursuant to
§501.166(a)(1).

(c) Service. OFE will serve the notice
of violation in accordance with provi-
sions set forth in §501.6.

(d) Rescission. If, after issuance of a
notice of violation and any related in-
vestigation, OFE finds no basis for the
belief that a violation has occurred, is
continuing to occur, or is about to
occur, OFE may rescind the notice of
violation by giving written notice to
that effect to the recipient.

§501.166 Hearings and conferences.

(a) When a civil penalty is proposed—
(1) Hearing alternative in civil penalty as-
sessment proceedings. Unless the recipi-
ent of a notice of violation elects in
writing to have the provisions of para-
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graph (a)(2) of this section apply, OFE
will commence a proceeding to assess a
penalty and, prior to a final determina-
tion on the violation and assessment of
a penalty, provide an opportunity for a
hearing pursuant to 5 U.S.C. 554 before
an Administrative Law Judge.

(2) Election alternative in civil penalty
assessment proceedings. The recipient of
a notice of violation in which a civil
penalty assessment has been proposed
may elect, in writing, within thirty (30)
days of receipt of the notice, to waive
the administrative proceedings de-
scribed in paragraph (a)(1) of this sec-
tion. OFE will make a determination
on the proposed civil penalty assess-
ment and issue a final order to that ef-
fect within forty-five (45) days after re-
ceiving notice of the exercise of this
election.

(b) When a civil penalty is not pro-
posed—opportunity to request a con-
ference. If a person has received a no-
tice of violation in which a civil pen-
alty has not been proposed, he may,
within thirty (30) days after receipt of
the notice, request a conference with
OFE to discuss the notice. In order to
request a conference he must comply
with the instructions set forth in the
notice.

§501.167

(a) General. OFE will issue a Fuel Use
Order if, after considering all the infor-
mation received during the proceeding,
OFE determines that a person has com-
mitted, is committing, or is about to
commit a violation of FUA or of an
order or rule thereunder.

(b) Contents. Any Fuel Use Order
issued under this section shall set forth
the relevant facts and legal basis for
the order and where appropriate, the
final penalty assessment and the basis
therefor. When an administrative hear-
ing is requested under §501.166(a) of
this part, the Fuel Use Order will in-
clude the recommended findings and
conclusions of the Administrative Law
Judge (ALJ) and the basis for the pen-
alty assessment. OFE will make a final
determination as to any penalty as-
sessment or other appropriate remedy
based upon the recommended findings
and conclusions of the ALJ and other
information in the record of the en-
forcement proceeding. The order will

Fuel use order.
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be effective upon service, unless other-
wise provided therein, or stayed pursu-
ant to §501.120.

(c) Service. OFE will serve a copy of
the Fuel Use Order upon any person
who was served a copy of the notice of
violation and upon all parties to any
public proceeding on the notice of vio-
lation. OFE will place a copy of each
final order on file in the Public Infor-
mation Office described in §501.12.

(d) Judicial review. Any person against
whom a penalty is assessed pursuant to
§501.167(b) after a hearing before an
ALJ may, within sixty (60) calendar
days after the date of issuance of the
order assessing such penalty, institute
an action in the United States Court of
Appeals for the appropriate judicial
circuit for judicial review of such order
in accordance with the provisions of
section 723 of FUA.

Subpart L—Investigations, Viola-
fions, Sanctions and Judicial
Actions

§501.180 Investigations.

(a) General. Pursuant to section 711 of
FUA, the DEOA, and in accordance
with the provisions of 10 CFR 205.201,
OFE may initiate and conduct inves-
tigations relating to the scope, nature,
and extent of compliance by any person
with the rules, regulations, and orders
issued by OFE under the authority of
the Act, or any order or decree of court
relating thereto, or any other agency
action. When the circumstances war-
rant, OFE may issue subpoenas as pro-
vided in subpart D of this part. OFE
may also conduct investigative con-
ferences in conjunction with any inves-
tigation.

(b) Any duly authorized representa-
tive of OFE has the authority to con-
duct an investigation and to take such
action as he deems necessary and ap-
propriate to the conduct of the inves-
tigation.

(c) Notification. If any person is re-
quired to furnish information or docu-
mentary evidence pursuant to a sub-
poena or special report order, OFE will,
upon written request, inform that per-
son as to the general purposes of the
investigation.

(d) Confidentiality. OFE shall not dis-
close any information received during
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an investigation under this section, in-
cluding the identities of the person in-
vestigated and any other person who
provides information, to the extent it
is exempt from public disclosure pursu-
ant to 5 U.S.C. 552 and 10 CFR part 1004.

§501.181 Sanctions.

(a) General. (1) A violation of any pro-
vision of the Act (other than section
402 of FUA), or any rule or order there-
under shall be subject to the penalties
and sanctions provided in subtitle C of
title VII of FUA.

(2) Bach day that any provision of
the Act (other than section 402), or any
rule or order thereunder is violated
constitutes a separate violation within
the meaning of the provisions of this
section relating to civil penalties.

(b) Criminal penalties. Any person who
willfully violates any provision of the
Act (other than section 402), or any
rule or order thereunder will be subject
to a fine of not more than $50,000, or to
imprisonment for not more than 1
year, or both, for each violation.

(c) Civil penalties. (1) Any person who
violates any provisions of the Act
(other than section 402) or any rule or
order thereunder will be subject to the
following civil penalty, which may not
exceed $27,500 for each violation: Any
person who operates a powerplant or
major fuel burning installation under
an exemption, during any 12-calendar-
month period, in excess of that author-
ized in such exemption will be assessed
a civil penalty of up to $3.30 for each
MCF of natural gas or up to $11 for
each barrel of oil used in excess of that
authorized in the exemption.

(2) OFE may compromise and settle,
and collect civil penalties whenever it
considers it to be appropriate or advis-
able.

(d) Corporate personnel. (1) If a direc-
tor, officer, or agent of a corporation
willfully authorizes, orders, or per-
forms any act or practice constituting
in whole or in part a violation of the
Act, or any rule or order thereunder, he
will be subject to the penalties speci-
fied in paragraphs (b) and (c) of this
section without regard to any penalties
to which the corporation may be sub-
ject. He will not, however, be subject to
imprisonment under paragraph (b) of
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this section unless he knew of non-
compliance by the corporation, or had
received from OFE notice of non-
compliance by the corporation.

(2) Purposes of this paragraph:

(i) Agent includes any employee or
other person acting on behalf of the
corporation on either a temporary or
permanent basis; and

(i1) Notice of noncompliance is a final
Fuel Use Order issued under §501.167 of
this part.

[46 FR 59889, Dec. 7, 1981, as amended at 62
FR 46183, Sept. 2, 1997]

EFFECTIVE DATE NOTE: At 74 FR 66032, Dec.
14 2009, §501.181 was amended by revising
paragraph (c)(1), effective January 13, 2010.
For the convenience of the user, the revised
text is set forth as follows:

§501.181 Sanctions.

* * * * *

(c) Civil Penalties. (1) Any person who vio-
lates any provisions of the Act (other than
section 402) or any rule or order thereunder
will be subject to the following civil penalty,
which may not exceed $40,000 for each viola-
tion: Any person who operates a powerplant
or major fuel burning installation under an
exemption, during any 12-calendar-month pe-
riod, in excess of that authorized in such ex-
emption will be assessed a civil penalty of up
to $3.30 for each MCF of natural gas or up to
$20 for each barrel of oil used in excess of
that authorized in the exemption.

* *

* *

§501.182 Injunctions.

Whenever it appears to OFE that any
person has committed, is committing,
or is about to commit a violation of
any provision of the Act, or any rule or
order thereunder, OFE may, in accord-
ance with section 724 of FUA, bring a
civil action in the appropriate United
States District Court to enjoin such
acts or practices. The relief sought
may include a mandatory injunction
commanding any person to comply
with any provision of such provision,
order or rule, the violation of which is
prohibited by section 724 of FUA and
may also include interim equitable re-
lief.

§501.183 Citizen suits.

(a) General. A person who believes he
is aggrieved by the failure of OFE to
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perform any nondiscretionary act of
duty under the Act may file a Petition
for Action for OFE to take such action
as he may feel to be proper. This peti-
tion must be filed at the address pro-
vided in §501.11. The petition must
specify the action requested and set
forth the facts and legal arguments
that constitute the basis for the re-
quest. The filing of a Petition for Ac-
tion will serve as notice to OFE under
FUA section 725(b) for purposes of any
citizens suit that may be subsequently
filed.

(b) OFE decision. Within sixty (60)
days of receiving the Petition for Ac-
tion, OFE will notify the person giving
notice under this section that it has in-
stituted the action requested or that
other described action is being taken,
or that other described action is being
taken, or that no action is being taken
and the reasons therefor.

Subpart M—Use of Natural Gas or
Petroleum for Emergency and
Unanticipated Equipment
Outage Purposes

§501.190 Purpose and scope.

(a) If a person operates a powerplant
covered by any of the prohibitions of
titles II, III, or IV of FUA, §501.191 of
this subpart establishes procedures to
be followed for the use of minimum
amounts of natural gas or petroleum
under FUA section 103(a)(15)(B) in
order to alleviate or prevent unantici-
pated equipment outages and emer-
gencies directly affecting the public
health, safety, or welfare that would
result from electric power outages.

(b) Explanatory note: If a person oper-
ates a rental boiler as a powerplant
covered by any of the prohibitions of
titles II, III, or IV of FUA, he may be
able to use the provisions of this sub-
part for the emergency use of natural
gas or petroleum.

[64 FR 52893, Dec. 22, 1989]

§501.191 Use of natural gas or petro-
leum for certain wunanticipated
equipment outages and emer-
gencies defined in section
103(a)(15)(B) of the act.

(a) In the event of the occurrence or
imminent occurrence of an emergency,
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or of the occurrence or imminent oc-
currence of an unanticipated equip-
ment outage in the unit, an owner or
operator of a powerplant is automati-
cally permitted to use minimum
amounts of natural gas or petroleum in
the unit or in a substitute unit to pre-
vent or alleviate the outage or to pre-
vent or alleviate the emergency if he
complies with procedures contained in
paragraph (b) of this section.

(b) If the use of minimum amounts of
petroleum or natural gas is required
for purposes specified in this section,
the owner or operator must notify OFE
of such use by telegram or telephone
within 24 hours after the commence-
ment of such use. Immediately there-
after a written confirmation must be
submitted to OFE, describing, to the
best estimate of the owner or operator,
(1) the nature of the emergency and (2)
how long petroleum or natural gas use
is likely to be required.

(c) For purposes of this section only:

(1) An emergency is the occurrence or
threat of imminent occurrence of a
condition which results or would result
from an electric power outage and di-
rectly effects or would directly effect
the public health, safety or welfare;

(2) Unanticipated equipment outage
shall mean an unexpected outage due
to equipment failure.

(3) Minimum amounts required to allevi-
ate or prevent shall mean:

(i) For powerplants, the amounts of
natural gas or petroleum required to
prevent curtailment of electric supply
where the operating utility has, to the
maximum extent possible, utilized al-
ternate fuel-fired capacity to prevent
such curtailment. Note—A utility oper-
ating hydroelectric facilities may take
into account seasonal fluctuations in
storage capacity and shall be permitted
to prevent depletion of stored power-
producing capacity as deemed nec-
essary by the utility; and

(ii) For installations, the amounts of
natural gas or petroleum required to
meet plant protection or human health
and safety needs, including services to
hospitals, public transportation facili-
ties, sanitation, or water supply and
pumping.

[46 FR 59889, Dec. 7, 1981, as amended at 54
FR 52893, Dec. 22, 1989]
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PART 503—NEW FACILITIES

Subpart A—General Prohibition
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AUTHORITY: Department of Energy Organi-
zation Act, Pub. L. 9591, 91 Stat. 565 (42
U.S.C. §7101 et seq.); Powerplant and Indus-
trial Fuel Use Act of 1978, Pub. L. 95620, 92
Stat. 3289 (42 U.S.C. 8301 et seq.); Energy Se-
curity Act, Pub. L. 96-294, 94 Stat. 611 (42
U.S.C. 8701 et seq.); E.O. 1209, 42 FR 46267,
September 15, 1977.

SOURCE: 46 FR 59903, Dec. 7, 1981, unless
otherwise noted.

(OMB Control No.: 1903-0075. See 46 FR 63209,
Dec. 31, 1981.)

Subpart A—General Prohibition

§503.1 Purpose and scope.

This subpart sets forth the statutory
prohibition imposed by the Act upon
new powerplants. The prohibition in
the subpart applies to all new baseload
electric powerplants unless an exemp-
tion has been granted by OFE under
subparts C and D of this part. Any per-
son who owns, controls, rents, leases or
operates a new powerplant that is sub-
ject to the prohibition may be subject
to sanctions provided by the Act or
these regulations.

[564 FR 52893, Dec. 22, 1989]

§503.2 Prohibition.

Section 201 of the Act prohibits, un-
less an exemption has been granted
under subpart C or D of this part, any
new electric powerplant from being
constructed or operated as a baseload
powerplant without the capability to
use coal or another alternate fuel as a
primary energy source.

[564 FR 52893, Dec. 22, 1989]

§503.3 [Reserved]

Subpart B—General Requirements
for Exemptions

§503.4 Purpose and scope.

This subpart establishes the general
requirements necessary to qualify for
either a temporary or permanent ex-
emption under this part and sets out
the methodology for calculating the
cost of using an alternate fuel and the
cost of using imported petroleum.

§503.5 Contents of petition.

Before OFE will accept a petition for
either a temporary or permanent ex-
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emption under this part, the petition
must include all of the evidence and in-
formation required in this part and
part 501 of this chapter.

§503.6 Cost calculations for new pow-
erplants and installations.

(a) General. (1) This calculation com-
pares the cost of using alternate fuel to
the cost of using imported petroleum.
It must be performed for each alternate
fuel and/or alternate site that the peti-
tioner is required to examine.

(2) The cost of using an alternate fuel
as a primary energy source will be
deemed to substantially exceed the
cost of using imported petroleum if the
difference between the cost of using al-
ternate fuel and the cost of using im-
ported oil is greater than zero.

(3) There are two comparative cost
calculations—a general cost test and a
special cost test. Both take into con-
sideration cash outlays for capital in-
vestments, annual expenses, and the ef-
fect of depreciation and taxes on cash
flow. To demonstrate eligibility for a
permanent exemption, a petitioner
must use the procedures specified in
the general cost test (paragraph (b) of
this section). To demonstrate eligi-
bility for a temporary exemption, the
petitioner may apply the procedures
specified in either the general cost test
or the special cost test (paragraph (c)
of this section).

(b) Cost calculation—general cost test.
(1) A petitioner may be eligible for a
permanent exemption if he can dem-
onstrate that the cost of using an al-
ternate fuel from the first year of oper-
ation substantially exceeds the cost of
using imported petroleum. Unless the
best practicable cost estimates as pre-
scribed below will not materially
change during the first ten years of op-
eration of the unit (given the best in-
formation available at the time the pe-
tition is filed), the petitioner must also
demonstrate that the cost of using an
alternate fuel beginning at any time
within the first ten years of operation
and using imported petroleum or nat-
ural gas until such time (i.e., delayed
use of alternate fuel) would substan-
tially exceed the cost of using only im-
ported petroleum.

(2) The petitioner would only be eli-
gible for a temporary exemption if the
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computed costs of delayed alternate

fuel use, commencing at the start of
the second through eleventh years of

operation, do not always substantially
exceed the cost of using only imported
petroleum. The length of the tem-
porary exemption would be the min-
imum period from the start of oper-
ation in which the cost of using alter-
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nate fuel substantially exceeds the cost

of using imported petroleum.

(3) To conduct the general cost test,
calculate the difference (DELTA) be-
tween the cost of using an alternate
fuel (COST(ALTERNATE)) and the cost
of using imported petroleum
(COST(OIL)) using Equations 1 through

3 below and the comparison procedures

in paragraph (b)(5) of this section.

DELTA = COST (ALTERNATE) - COST (OIL)

where COST(ALTERNATE) and COST(OIL) are determined by:

N
“ (OM;+FL; ) (1-t;)
EQ 2 COST = I + > i 4
(1+x)?%
i=1
and I (capital investment) is:
N
( ) (Ixe
I,-ITC;-S;~-t;(DPR; —
EQ 3 1 = > IR B X4
(14x)1
i= -g

(4) The terms in Equations 2 and 3
are defined as follows:

i=Year. i is a specified year either before
year 0 or after year 0. Year 0 is the year be-
fore the unit becomes operational. For ex-
ample, in the third year before the unit be-
comes operational, i would equal —2, and
in the third year following commencement
of operations of the unit, i would equal +3.
Years are represented by 52 week periods
prior to or following the date on which the
unit becomes operational. Outlays before
the unit becomes operational are future
valued to the year before the unit becomes
operational (year 0), and outlays after the
unit becomes operational are present val-
ued to the year before the unit becomes
operational. Year 0 must be the same for
the units being compared.

g=The number of years prior to the year be-
fore the unit becomes operational (year 0)
that (1) a cash outlay is first made for cap-
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ital investments, or (2) an investment tax
credit is first used—whichever occurs first.

N=The useful life of the unit (see paragraph

(d)(b) of this section).

Li=Yearly cash outlay (in dollars) from the

year outlays first occur to the last year of
the unit’s useful life for capital invest-
ments. (See paragraph (d)(2) of this section
for the items that must be included.)

OM;=Annual cash outlay in year i (in dollars)
for all operations and maintenance ex-
penses except fuel (i.e., all non-capital and
non-fuel cash outlays caused by putting
the capital investments (I) into service).
This may include labor, materials, insur-
ance, taxes (except income taxes), etc. (See
paragraph (d)(3) of this section.)

S;=Salvage value of capital investment (in
dollars) in year i.

FL;=Annual cash outlay for delivered fuel ex-
penses (in dollars) in year i. (See paragraph
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(d)(3) of this section for FL; calculation in-
structions and appendix II of these regula-
tions for the procedures to determine fuel
price.)

k=The discount rate expressed as a fraction
(see paragraph (d)(4) of this section).

ITC;=Federal investment tax credit used in
year i resulting from capital investments
(see paragraph (d)(6) of this section).

DPR;=Depreciation in year i resulting from
capital investments (see paragraph (d)(6) of
this section).

ti=Marginal income tax rate in year i (see
paragraph (d)(6) of this section).

IX;=Inflation index value for year i (see ap-
pendix II to part 504 for method of com-
putation).

IX.=Inflation index value for the year e, the
year before the asset is placed in service.

(5) The step-by-step procedure that
follows shows the comparison that the
petitioner must make.

(i) Compute the cost of using an al-
ternate fuel (COST(ALTERNATE)) unit
throughout the useful life of the unit
using Equations 2 and 3.

(ii) Compute the cost of using oil or
natural gas (COST(OIL)) throughout
the useful life of the unit using Equa-
tions 2 and 3.

(iii) Using Equation 1, compute the
difference (DELTA) between COST
(ALTERNATE) and COST (OIL). If the
difference (DELTA) is less than or
equal to zero, a petitioner is not eligi-
ble for a permanent or temporary ex-
emption using the general cost test and
need not complete the remainder of the
general cost test calculation. However,
he still may be eligible for a temporary
exemption using the special cost test
(paragraph (c) of this section). If the
difference (DELTA) is greater than
zero and if the best practicable cost es-
timates will not materially change
during the first ten years of operation
(given the best information available
at the time the petition is filed), the
petitioner has completed the test and
is eligible for a permanent exemption.
However, if the best practicable cost
estimate will materially change during
the first ten years, the petitioner must
complete the remainder of the general
cost test—the delayed use calculations
which follow.

(iv) Recompute COST (ALTERNATE)
with Equations 2 and 3, assuming that
an alternate fuel is not used as the pri-
mary energy source until the start of
the second year of operation and that
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imported petroleum or natural gas is
used for the first year of operation. All
cash outlays should reflect postponed
use of alternate fuel.

(v) Successively recompute COST
(ALTERNATE) with Equations 2 and 3,
assuming that the alternate fuel use is
postponed until the start of the third
year, fourth year, and so on, through
the beginning of the eleventh year of
operation (with imported petroleum or
natural gas used in the years preceding
alternate fuel use).

(vi) Compute the difference (DELTA)
between each of the ten
COST(ALTERNATE)s calculated in
paragraph (b)(5) (iv) and (v) of this sec-
tion and the COST(OIL) calculated in
paragraph (b)(5)(ii) of this section.

(vii) If all the DELTAs computed in
paragraph (b)(5) (iii) and (vi) of this
section are greater than zero, the peti-
tioner is eligible for a permanent ex-
emption. If one or more of the DELTAS
is less than or equal to zero, he is eligi-
ble for a temporary exemption for the
period beginning at the start of the
first year of operation and terminating
at the beginning of the first year in
which a DELTA is zero or less.

(c) Cost calculations—special cost test.
(1) A petitioner may be eligible for a
temporary exemption if he dem-
onstrates that the cost of using an al-
ternate fuel will substantially exceed
the cost of using imported petroleum
or (natural gas) over the period of the
proposed exemption. The period of the
proposed temporary exemption may
not exceed ten years.

The petitioner must demonstrate that
the cost of using an alternate fuel sub-
stantially exceeds the cost of using im-
ported petroleum for the first year of
operation, the first two years of oper-
ation, and so forth, through the period
of the proposed exemption. OFE will
limit the duration of a temporary ex-
emption to the shortest time possible.

(2) To conduct the test, calculate the
difference (DELTA) between the cost of
using an alternate fuel (COST (ALTER-
NATE)) and the cost of using imported
petroleum (COST (OIL)) using Equa-
tions 4 and 5 below, Equation 3 (para-
graph (b)(3) of this section), and the
comparison procedures in paragraph
(c)(4) of this section.
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EQ 4

10 CFR Ch. Il (1-1-10 Edition)

DELTA = COST (ALTERNATE) - COST (OIL)

where COST(ALTERNATE) and COST(OIL) are determined by:

P
3 (14x)~1
P
i=1 (OM;+FL;) (1-t;)
EQ 5 COST = I x + T
N (1+k)
Z i=1
(14x)-%
i=1

Capital investment (I) is calculated
with Equation 3 (paragraph (b)(3) of
this section).

(3) The terms in Equation 5 are the
same as those in Equation 2 with the
addition of P, the length of the pro-
posed temporary exemption in years.
(See paragraph (b)(4) of this section for
other terms.)

(4) The step-by-step procedure that
follows shows the comparisons which
must be made.

(i) Using Equation 5, compute the
cost of wusing an alternate fuel
(COST(ALTERNATE)) assuming the
length of the proposed exemption is
one year.

(i) Likewise, compute the cost of
using imported petroleum or natural
gas (COST(OIL)) assuming the length
of the proposed exemption is one year.

(iii) Compute the difference (DELTA)
between COST (ALTERNATE) and
COST (OIL) using Equation 4.

(iv) Repeat the calculations made in
(i), (ii), and (iii) above, assuming the
length of the proposed exemption is
two years, three years, four years, and
so0 on, up through the period of the pro-
posed exemption.

(v) A petitioner is eligible for a tem-
porary exemption for the period begin-
ning at the start of the first year of op-
eration and terminating at the begin-
ning of the first year in which a
DELTA is zero or less.

(d) Information on parameters used in
the calculations. (1) All estimated ex-
penditures, except fuel, shall be ex-
pressed in real terms (unadjusted for
inflation) by using the prices in effect

42

at the time the petition is submitted.
Instructions for fuel price calculations
are contained in appendix II.

(2) Capital investment yearly cash
outlays (Ii) must include all items that
are capital investments for Federal in-
come tax purposes. All purchased
equipment that has a useful life great-
er than one year, capitalized engineer-
ing costs, land, construction, environ-
mental offsets, fuel inventory, trans-
mission facilities, piping, etc., that are
necessary for the operation of the unit
must be included. However, an item
must only be included if a cash outlay
is required after the decision has been
made to build the unit; sunk costs
must not be included (e.g., if the firm
owns the land, its purchase price may
not be included).

NoOTE: The guidelines for the fuel inventory
for powerplants not using natural gas shall
be: (a) All powerplants with only steam driv-
en turbines—78 days, (b) all powerplants with
only combustion turbines—142 days, (c) all
powerplants with combined cycles—both
steam driven turbines and combustion tur-
bines—142 days. The guidelines for the fuel
inventory for installations not using natural
gas shall be the greater of: (1) 21 days fuel
supply, or (2) sufficient fuel to fill sixty (60)
percent of the storage volume. The guide-
lines for the fuel inventory for all facilities
using natural gas shall be zero unless the gas
supply is interruptible in which case an ap-
propriate inventory of back-up fuel must be
included. Other inventory levels may be used
if they are more appropriate than these
guidelines; however, the source or derivation
of these levels must be discussed in the evi-
dential summary.
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(3)(i) The annual cash outlays for op-
erations and maintenance expense
(OM;) and fuel expense (FL;) for a pow-
erplant may be computed by one of the
following three methods; however, the
one chosen must be consistently ap-
plied throughout the analysis.

(A) Assume the energy produced by
the powerplant equals seventy (70) per-
cent of design capacity times 8760
hours for each year during the life of
the powerplant, and compute cash out-
lays for operations, maintenance, and
fuel expenses for the powerplant.

(B) Economically dispatch the new pow-
erplant. The cash outlays for oper-
ations, maintenance, and fuel expenses
of all powerplants being dispatched
(where oil and natural gas are priced
according to the procedures of appen-
dix II1) are the corresponding expenses
for the purpose of the cost calculation.
The dispatch analysis area must be
that area with which the firm cur-
rently dispatches, anticipates dis-
patching, and will be interconnected. It
must also include all anticipated ex-
changes of energy with other utilities
or powerpools. The outlays for oper-
ations, maintenance, and fuel may also
be estimated using a methodology that
incorporates the benefits of economi-
cally dispatching units and provides
consistent treatment in the alternate
fuel and oil or natural gas cases being
compared.

(C) Use a dispatch analysis to project
the energy produced by the powerplant
for a representative (not atypical) year
of operation when consuming an alter-
nate fuel. Compute the cash outlays for
operations, maintenance, and fuel ex-
penses for the powerplant based upon
the level of energy production esti-
mated for the representative year. The
dispatch analysis and fuel expenses for
the cost calculation must include oil
and natural gas priced according to the
procedures of appendix II.1

(ii) When computing the annual cash
outlays for operations and mainte-
nance expense (OM;) and fuel expense
(FL;) for an installation, specify the
firing rates and the length of time each
firing rate will be maintained.

(4) The discount rate (k) for analyses
is 2.9 percent or that which is com-
puted as specified in appendix I. The
method of computing the inflation
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index (IX) is shown in appendix II to
part 504. OFE will modify these speci-
fied rates from time to time as re-
quired by changed conditions after pub-
lic notice and an opportunity to com-
ment. However, the relevant set of
specified rates for a specific petition
for exemption will be the set in effect
at the time the petition is submitted or
the set in effect at the time a decision
is rendered, whichever set is more fa-
vorable to the petitioner.

(5)(i) The guidelines for the useful
life (N) of all powerplants except nu-
clear will be thirty-five (35) years. The
guidelines for the useful life of a nu-
clear powerplant will be forty (40)
years. The guidelines for the useful life
of major fuel burning installations will
be forty (40) years. Other useful life
projections may be used if they are
more appropriate than these guide-
lines; however, the source or derivation
of these projections must be contained
in the evidential summary. The sum-
mary should include a discussion of en-
gineering, economic historical or other
evidence.

(ii) If the units being compared have
different useful lives, the petitioner
will have to modify his calculation so
that the two cash flows being compared
have the length of the shorter useful
life. To do this, (A) use the shorter of
the two useful lives in Equations 2 and
5 for both units, and (B) multiply cap-
ital investment (I) of the unit with the
longer life (computed with Equation 3)
by the following adjustment factor (A):

Q .
Y. (1+k)”

EQ6 A= £
Y a+k)"

where:

R=The useful life of
longer life.

Q=The useful life of
shorter life.

k=The discount rate
above).

the facility with the
the facility with the

(see paragraph (d)(4)

(6) All Federal investment tax credits
(ITC;) and depreciation (PR;) values are
those used for Federal income tax pur-
poses and must be applied consistently
throughout the analysis and in a man-
ner consistent with the Federal tax
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laws. All investment tax credits al-
lowed under Federal tax law must be
reflected in the computations. The pe-
titioner must use the method of depre-
ciation which results in the greatest
present value of the cash flow due to
the tax and depreciation effect. The
marginal income tax rate (t;) is the
firm’s anticipated marginal Federal in-
come tax rate in year i. The relevant
investment tax credits, depreciation
methodology, and marginal Federal in-
come tax rates for a specific exemption
petition will be those prescribed by
Federal law in effect (or those tax pa-
rameters which are known with cer-
tainty will be in effect) at the time a
decision is rendered. (However, if an in-
vestment tax credit expires in a certain
year under the law which is in effect at
the time the petition is submitted, the
petitioner must assume that it will in
fact expire in that year.)

(7) If powerplants are being com-
pared, the design capacities or the
maximum sustained energy per unit of
time that could be produced must be
the same. If installations are being
compared, the maximum sustained en-
ergy per unit of time that could be pro-
duced must be the same.

(8) All estimated cash outlays must
be computed in accordance with gen-
erally accepted accounting principles
consistently applied.

(9) The scope of the estimates of rel-
evant costs (as discussed above) of
units being compared must be the
same.

(10) All allowances for uncertainty
and risk in the cost estimates must be
explicit.

(11) All cash outlays must be net of
any government subsidies or grants.

(e) Evidence in support of the cost cal-
culation. Petitioners for an exemption
which requires the use of the cost cal-
culation shall certify that the cost of
using alternate fuel substantially ex-
ceeds the cost of using oil as primary
energy source as calculated in this sec-
tion. A brief summary of the peti-
tioner’s supporting calculations and es-
timates shall be submitted with the
certification. The summary should in-
clude the following:

(1) Cash outlays, Investment tax
credits, depreciation methodologies,
and anticipated salvage for capital in-
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vestments including a description of
all major construction and equipment;

(2) Annual cash outlays for oper-
ations and maintenance expenses in-
cluding the formulas used to compute
them; and

(3) Annual cash outlays for delivered
fuel expenses including the formulas
used to compute them.

[46 FR 59903, Dec. 7, 1981; 46 FR 63033, Dec. 30,
1981; 47 FR 15314, Apr. 9, 1982; 54 FR 52893,
Dec. 22, 1989]

§503.7 State approval—general
quirement for new powerplants.

(a) Where approvals by the appro-
priate State regulatory authority are
required prior to the construction or
use of a new powerplant, a petition for
an exemption for consideration by OFE
may be submitted to OFE prior to ob-
taining such approvals from the State
regulatory authority.

(b) An exemption granted for a pow-
erplant shall not become effective until
an adequate demonstration has been
made to OFE that all applicable ap-
provals required by the State regu-
latory authorities have been obtained.

re-

§503.8 No alternate power supply—
general requirement for certain ex-
emptions for new powerplants.

(a) Application. To qualify for an ex-
emption, except in the case of an ex-
emption for cogeneration units, section
213(c) of the Act requires a demonstra-
tion that, despite reasonable good faith
efforts, there is no alternative supply
of electric power available within a
reasonable distance at a reasonable
cost without impairing short-run or
long-run reliability of service. If a peti-
tioner is unable to demonstrate that
there is no alternate supply during the
first year of operation, OFE will con-
clude that the absence of the proposed
powerplant will not impair short-term
reliability of service, and as a result
will not grant the exemption. Such ac-
tion would not impair long-term reli-
ability of service, since a petition may
be submitted for a powerplant that
would begin operation in a subsequent
year.

(b) Criteria. To meet the demonstra-
tion required under paragraph (a) of
this section, a petitioner must certify
that:
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(1) A diligent effort has been made to
purchase firm power for the first year
of operation to cover all or part of the
projected shortfall at a cost that is less
than ten (10) percent above the
annualized cost of generating power
from the proposed plant (including the
capital, operation and maintenance ex-
penses, and fuel prices); and

(2)(1) Despite these efforts, the re-
serve margin in the petitioner’s elec-
tric region, normal dispatch area, or
service area, in the absence of the pro-
posed plant, would fall below twenty
(20) percent during the first year of
proposed operation; or

(ii) Despite these efforts, the reserve
margin will be greater than twenty (20)
percent but reliability of service would
be impaired. In such case, the certifi-
cation must be related to factors not
included in the calculation of reserve
margin, such as transmission con-
straints.

(c) Evidence. The petition must in-
clude the following evidence in order to
make the demonstration required by
this section:

(1) Duly executed certification re-
quired under paragraph (b) of this sec-
tion; and

(2) Exhibits containing the basis for
the certification submitted under this
section (including those factual and an-
alytical materials deemed by the peti-
tioner to be sufficient to support its
certification to this general require-
ment).

(d) FERC consultation. OFE will for-
ward a copy of any petition for which a
showing is required under this section
to FERC promptly after it is filed with
OFE, and OFE will consult with FERC
before making the no alternate supply
of power finding.

[46 FR 59903, Dec. 7, 1981, as amended at 47
FR 15314, Apr. 9, 1982; 54 FR 52894, Dec. 22,
1989]

§503.9 Use of mixtures—general re-
quirement for certain permanent
exemptions.

(a) Criteria. To qualify for a perma-
nent exemption, except in the case of
an exemption for fuel mixtures, section
213(a)(1) of the Act requires a dem-
onstration that the use of a mixture of
natural gas and petroleum and an al-
ternate fuel for which an exemption
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under 10 CFR 503.38 (Fuel mixtures)
would be available, would not be eco-
nomically or technically feasible.

(b) Evidence. The petition must in-
clude the following evidence in order to
make the demonstration required by
this section:

(1) Duly executed certifications to
the criteria set forth in paragraph (a)
of this section; and

(2) Exhibits containing the basis for
the certifications submitted under this
section (including those factual and an-
alytical materials deemed by the peti-
tioner to be sufficient to support its
certifications to this general require-
ment.)

NOTE: In meeting this general requirement,
OFE will require a petitioner to examine
only mixtures of oil and coal and natural gas
and coal, or, where petitioner wishes to ex-
amine an additional or substitute mixture,
such other alternate fuels as OFE and the pe-
titioner agree are reasonable to petitioner’s
circumstances.

[46 FR 59903, Dec. 7, 1981, as amended at 54
FR 52894, Dec. 22, 1989]

§503.10 Use of fluidized bed combus-
tion not feasible—general require-
ment for permanent exemptions.

(a) OFE finding. Except in the case of
an exemption for fuel mixtures, OFE
may deny permanent exemptions au-
thorized under section 212 of the Act if
OFE finds on a site-specific or generic
basis that use of a method of fluidized
bed combustion of an alternate fuel is
economically and technically feasible.

(b) Demonstration. If OFE has made
such a finding, OFE will deny a peti-
tioner’s request for exemption unless
the petitioner demonstrated that the
use of a method of fluidized bed com-
bustion is not economically or tech-
nically feasible. The petition or any
supplement thereto required by OFE
must include the following evidence:

(1) If use of a method of fluidized bed
combustion were to be required, evi-
dence that the petitioner would be eli-
gible for a permanent exemption for
lack of alternate fuel supply, site limi-
tations, environmental requirements,
lack of adequate capital, or State or
local requirements; or
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(2) Use of a method of fluidized bed
combustion is not technically or eco-
nomically feasible due to design or spe-
cial circumstances.

[46 FR 59903, Dec. 7, 1981, as amended at 54
FR 52894, Dec. 22, 1989]

§503.11 Alternative sites—general re-
quirement for permanent exemp-
tions for new powerplants.

(a) Criteria. To qualify for permanent
exemption due to lack of alternate fuel
supply, site limitations, environmental
requirements, or inadequate capital,
section 212(a) of the Act requires a
demonstration that one of these ex-
emptions would be available for any
reasonable alternative site for the fa-
cility.

(b) Evidence. The petition must in-
clude the following evidence in order to
make the demonstration required by
this section:

(1) Duly executed certifications to
the criteria set forth in paragraph (a)
of this section; and

(2) Exhibits containing the basis for
the certifications submitted under this
section (including those factual and an-
alytical materials deemed by the peti-
tioner to be sufficient to support its
certifications to this general require-
ment).

[46 FR 59903, Dec. 7, 1981, as amended at 54
FR 52894, Dec. 22, 1989]

§503.12 Terms and conditions; compli-
ance plans.

(a) Terms and conditions generally. A
petitioner must comply with any terms
and conditions imposed upon the grant
of an exemption petition. OFE will
limit any such terms and conditions to
the unit(s) which is the subject of the
petition.

(b) Compliance plans for temporary ex-
emptions. (1) Any compliance plan re-
quired to accompany a petition for a
temporary exemption shall include the
following:

(i) A detailed schedule of progressive
events and the dates upon which the
events are to take place, indicating
how compliance with the applicable
prohibitions of the Act will occur;

(ii) Evidence of binding contracts for
fuel, or for facilities for the production
of fuel, which are required for compli-
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ance with the applicable prohibitions
of the Act;

(iii) A schedule indicating how any
necessary permits and approvals re-
quired to burn an alternate fuel will be
obtained; and

(iv) Any other documentary evidence
which indicates an ability to comply
with the applicable prohibitions of the
Act.

(2) Any exemption for which a com-
pliance plan is required shall not be ef-
fective until the compliance plan is ap-
proved by DOE.

(3) If the petition is granted, an up-
dated, duly executed plan must be sub-
mitted to OFE within one (1) month of
an alteration of any milestone in the
compliance plan, together with the rea-
sons for the alteration and its impact
upon the scheduling of all other mile-
stones in the plan.

§503.13 Environmental
ysis.

impact anal-

In order to enable OFE to comply
with NEPA, a petitioner must include
the information indicated in this sec-
tion if a permanent exemption is re-
quested. Material which has been pre-
pared pursuant to any Federal, State
or local requirement for environmental
information for this unit or site may
be incorporated by reference and ap-
pended to the petition. Guidelines
issued by OFE for environmental re-
ports should be used in preparing this
analysis (44 FR 63740, November 5,
1979). These guidelines, which are also
available in the OFE public document
room, have been designed to insure
that environmental reports follow the
format prescribed by Council on Envi-
ronmental Quality final regulations
implementing NEPA. The guidelines
are subject to discussion at a
prepetition conference and to modifica-
tion according to the facts of a par-
ticular case.

(a) All petitions for permanent ex-
emptions must contain the following
information:

(1) A description of the facility, in-
cluding site location, and sur-
roundings, alternative site(s), the fa-
cility’s current proposed operations, its
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fuel capability, and its pollution abate-
ment systems and equipment (includ-
ing those systems and equipment nec-
essary for all fuel scenarios consid-
ered);

(2) A description of the existing envi-
ronment, including air, water, and land
resources;

(3) Direct and indirect environmental
impacts of the proposed action includ-
ing impacts of alternative fuel sce-
narios, and no build alternatives.

(4) Regulatory requirements gov-
erning the facility, including a descrip-
tion of Federal, State and local re-
quirements for air, water, noise and
solid waste disposal which must be met
for each fuel considered.

(b) For exemptions for cogeneration,
the information enumerated below is
to be submitted in lieu of the informa-
tion required by paragraph (a) of this
section. However, submission of the
following information merely estab-
lishes a rebuttable presumption that
the grant or denial of the exemption
would have no significant environ-
mental impact. OFE may, in individual
cases, during the course of the adminis-
trative proceeding, determine that ad-
ditional environmental information is
required. In such cases, the petitioner
will be required to submit the informa-
tion described in paragraph (a) of this
section.

(1) A certification that the petitioner
will, prior to operating the unit under
the exemption, secure all applicable
environmental permits and approvals
pursuant to, but not limited to, the fol-
lowing: Clean Air Act, Rivers and Har-
bors Act, Coastal Zone Management
Act, Safe Drinking Water Act, Re-
source Conservation and Recovery Act;
and

(2) Information required by the fol-
lowing environmental checklist must
be provided and certified as accurate:

Environmental Checklist for FUA Certifi-
cation Exemptions Instructions

All questions are to be answered by placing
a check in the appropriate box. N/A rep-
resents (not applicable). Although it is not
required, the petitioner may elaborate on
any question in writing on a separate sheet
of paper.

47

§503.14

No N/A

(1) Is your facility located in, or
will it affect a wetland (Protec-
tion of Wetlands Executive
Order No. 11990)?.

(2) Is your facility located in, or
will it affect, a 100-year flood-
plain (Floodplain Manage-
ment Executive Order No.
11988)?.

(3) Will your facility affect a des-
ignated wild, scenic, or recre-
ation river (Wild and Scenic
Rivers Act)?.

(4)(A) Is your facility located
within a county in which crit-
ical habitat for threatened or
endangered species are
known to exist (Endangered
Species Act)?.

(4)(B) Has a qualified biologist
determined that your facility
will not affect any species on
the Threatened and Endan-
gered Species list?.

(5) Is your facility located on, or
will it affect land that has
been classified as prime or
unique farmland or rangeland
by the U.S. Department of
Agriculture?.

(6) Is your facility located on, or
will it affect, historical archae-
ological, or cultural resources
that have been designated
pursuant to the National His-
toric Preservation Act?.

[46 FR 59903, Dec. 7, 1981, as amended at 47
FR 15315, Apr. 9, 1982; 51 FR 18866, May 22,
1986; 52 FR 658, Jan. 7, 1987; 54 FR 52894, Dec.
22, 1989]

§503.14 Fuels search.

Prior to submitting a petition for a
permanent exemption for lack of alter-
nate fuel supply, site limitations, inad-
equate capital, or state or local re-
quirements, a petitioner must examine
the use of conventional solid coal as a
primary energy source at the site
under consideration, and at reasonable
alternative sites. Where a petitioner
believes that its use of such coal would
be infeasible, however, and where OFE
and the petitioner can reach accord, it
may evaluate use of a different alter-
nate fuel in lieu of solid coal. A peti-
tioner of these exemptions must dem-
onstrate for any fuel examined that he
would qualify for an exemption.

[564 FR 52894, Dec. 22, 1989]
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Subpart C—Temporary
Exemptions for New Facilities

§503.20 Purpose and scope.

(a) This subpart implements the pro-
visions contained in section 211 of the
Act with regard to temporary exemp-
tions for new facilities.

(b) This subpart establishes the cri-
teria and standards which owners or
operators of new powerplants who peti-
tion for a temporary exemption must
meet to sustain their burden of proof
under the Act.

(c) All petitions for temporary ex-
emptions shall be submitted in accord-
ance with the procedures set out in
part 501 of this chapter and the applica-
ble requirements of part 503 of these
regulations.

(d) The duration of any temporary
exemption granted under this subpart
shall be measured from the date that
the facility is placed in service using
petroleum or natural gas.

[46 FR 59903, Dec. 7, 1981, as amended at 54
FR 52894, Dec. 22, 1989]

§503.21 Lack of alternate fuel supply.

(a) Eligibility. Section 211(a)(1) of the
Act provides for a temporary exemp-
tion due to the unavailability of an
adequate and reliable supply of an al-
ternate fuel at a cost which does not
substantially exceed the cost of using
imported petroleum. To qualify, a peti-
tioner must certify that:

(1) A good faith effort has been to ob-
tain an adequate and reliable supply of
an alternate fuel of the quality nec-
essary to conform to the design and
operational requirements of the unit;

(2) For the period of the proposed ex-
emption, the cost of using such alter-
nate fuel would substantially exceed
the cost of using imported petroleum
as a primary energy source as defined
in §503.6 (Cost calculation) of these reg-
ulations;

(3) The petitioner will be able to
comply with the applicable prohibi-
tions of the Act at the end of the pro-
posed exemption period; and

(4) No alternate power supply exists,
as required under §503.8 of these regu-
lations.

(b) Evidence required in support of a
petition. The petition must include the
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following evidence in order to make
the demonstration required by this sec-
tion:

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion;

(2) Exhibits containing the basis for
the certifications required under para-
graph (a) of this section (including
those factual and analytical materials
deemed by the petitioner to be suffi-
cient to support the granting of this
exemption);

(3) All data required by §503.6 (cost
calculation) of these regulations nec-
essary for computing the cost calcula-
tion formula; and

(4) The anticipated duration of the
lack of alternate fuel supply which
constitutes the basis for the exemp-
tion.

(¢c) Duration. This temporary exemp-
tion, taking into account any exten-
sions or renewals, may not exceed 10
years.

[46 FR 59903, Dec. 7, 1981, as amended at 47
FR 15315, Apr. 9, 1982; 54 FR 52894, Dec. 22,
1989]

§503.22 Site limitations.

(a) Eligibility. Section 211(a)(2) of the
Act provides for a temporary exemp-
tion due to a site limitation. To qualify
for such an exemption, a petitioner
must certify that:

(1) One or more specific physical lim-
itations relevant to the location or op-
eration of the proposed facility exist
which, despite diligent good faith ef-
forts, cannot be overcome before the
end of the proposed exemption period;

(2) The petitioner will be able to
comply with the applicable prohibi-
tions of the Act at the end of the pro-
posed exemption period; and

(3) No alternate power supply exists,
as required under §503.8 of these regu-
lations.

NoTE: Examples of the types of site limita-
tions to which a petitioner may certify in
order to qualify for this exemption include:

(i) Inaccessability of alternate fuels
as a result of a specific physical limita-
tion;

(ii) Unavailability of transportation
facilities for alternate fuels;
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(iii) Unavailability of adequate land
or facilities for handling, using, or
storing an alternate fuel;

(iv) Unavailability of adequate land
or facilities for controlling and dis-
posing of wastes, including pollution
control equipment or devices necessary
to assure compliance with applicable
environmental requirements;

(v) Unavailability of adequate and re-
liable supply of water, including water
for use in compliance with applicable
environmental requirements; or

(vi) Other site limitations exist
which will not permit the location or
operation of the proposed unit using an
alternate fuel.

(b) Evidence required in support of a
petition. The petition must include the
following evidence in order to make
the demonstration required by this sec-
tion:

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion;

(2) Exhibits containing the basis for
the certifications required under para-
graph (a) of this section (including
those factual and analytical materials
deemed by the petitioner to be suffi-
cient to support the granting of this
exemption); and

(3) The anticipated duration of the
site limitation which constitutes the
basis for the exemption.

(¢) Duration. This temporary exemp-
tion, taking into account any exten-
sions and renewals, may not exceed
five years.

[46 FR 59903, Dec. 7, 1981, as amended at 54
FR 52894, Dec. 22, 1989]

§503.23 Inability to comply with appli-
cable environmental requirements.

(a) Eligibility. Section 211(a)(3) of the
Act provides for a temporary exemp-
tion due to an inability to comply with
applicable environmental require-
ments. To qualify a petitioner must
demonstrate that despite diligent good
faith efforts:

(1) The petitioner will be unable, as
of the projected date of commencement
of operation, to comply with the appli-
cable prohibitions of the Act without
violating applicable Federal or State
environmental requirements; and

(2) The petitioner will be able to
comply with the applicable prohibi-
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tions of the Act and with applicable en-
vironmental requirements by the end
of the temporary exemption period.

NOTE: (1) For purposes of considering an
exemption under this section, OFE’s decision
will be based solely on an analysis of the pe-
titioner’s capacity to physically achieve ap-
plicable environmental requirements. The
petition should be directed toward those con-
ditions or circumstances which make it
physically impossible to comply during the
temporary exemption period. The cost of
compliance is not relevant, but cost-related
considerations may be presented as part of a
demonstration submitted under §503.21.

(2) Prior to submitting an exemption peti-
tion, it is recommended that a meeting be
requested with OFE and EPA or the appro-
priate State or local regulatory agency to
discuss options for operating an alternate
fuel fired facility in compliance with appli-
cable environmental requirements.

(b) Evidence required in support of a
petition. The petition must include the
following evidence in order to make
the demonstration required by this sec-
tion:

(1) Where the petitioner has applied
for a construction permit from EPA or
an appropriate State agency prior to
petitioning for an exemption under this
section, a copy of that application and
synopsis of supporting documents filed
with or subsequent to that application
must be submitted to OFE with the pe-
tition or at the time filed with the per-
mitting agency;

(2) To the extent applicable, a copy of
the EPA or State denial of the con-
struction permit application;

(3) To the extent applicable, a syn-
opsis of the administrative record of
the EPA or State or local permit pro-
ceedings;

(4) To the extent applicable, a sum-
mary of the technology upon which the
denial was based, including a perform-
ance comparison between the proposed
technology and that technology which
would provide the maximum possible
reduction of pollution;

(5) An examination of the environ-
mental compliance of the facility, in-
cluding an analysis of its ability to
meet applicable standards and criteria
when using both the proposed fuel and
the alternate fuel(s) which would pro-
vide the basis for exemption. All such
analysis must be based on accepted an-
alytical techniques, such as air quality
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modeling, and reflect current condi-
tions of the area which would be af-
fected by the facility. The petitioner is
responsible for obtaining the necessary
data to accurately characterize these
conditions. Environmental compliance
must be examined in the context of
available pollution control equipment
which would provide the maximum pos-
sible reduction of pollution. The anal-
ysis must contain: (i) Requests for bids
and other inquiries made and responses
received by the petitioner concerning
the availability and performance of
pollution control equipment; (ii) con-
tracts signed, if any, for an alternate
fuel supply and for the purchase and in-
stallation of pollution control equip-
ment; or (iii) other comparable evi-
dence such as technical studies docu-
menting the efficacy of equipment to
meet applicable requirements;

(6) An examination of any regulatory
options available to the petitioner in
seeking to achieve environmental com-
pliance (such as offsets, variances, and
State Implementation Plan revisions);

(7) Any other documentation which
demonstrates an inability to comply
with applicable environmental require-
ments;

(8) No alternate power supply exists,
as required under §503.8 of these regu-
lations.

(¢c) Duration. This temporary exemp-
tion, taking into account any exten-
sion and renewals, may not exceed 5
years.

(d) Certification alternative. (1) To
qualify for this exemption, in lieu of
meeting the evidentiary requirements
of paragraph (b) of this chapter, a peti-
tioner may certify that, for the period
of the exemption:

(i) The site for the facility is or will
be located in a Class I area or Class II
area in which the allowable increment
established by law has been consumed,
as defined in part C of the Clean Air
Act; the use of an alternate fuel will
cause or contribute to concentrations
of pollutants which would exceed the
maximum allowable increases in a
Class I or Class II area even with the
application of best available control
technology; the site for the facility is
or will be located in a non-attainment
area as defined in part D of the Clean
Air Act for any pollutant which would
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be emitted by the facility; or, even
with the application of the lowest
achievable emission rate, the use of an
alternate fuel will cause or contribute
to concentrations in an air quality con-
trol region, of a pollutant for which
any national ambient air quality
standard is or would be exceeded; and

(ii) No alternate power supply exists,
as required under §503.8 of these regu-
lations.

(2) A petition by certification under
this paragraph must include:

(i) Duly executed certifications re-
quired under paragraph (d)(1) of this
section;

(ii) Exhibits containing the basis for
the certifications required under para-
graph (d)(1) of this section (including
those factual and analytical materials
deemed by the petitioner to be suffi-
cient to support the granting of this
exemption); and

(iii) The anticipated duration of the
circumstances which constitute the
basis for the exemption.

[46 FR 59903, Dec. 7, 1981, as amended at 54
FR 52894, Dec. 22, 1989]

§503.24 Future use of synthetic fuels.

(a) Eligibility. Section 211(b) of the
Act provides for a temporary exemp-
tion based upon the future use of syn-
thetic fuels. To qualify, a petitioner
must certify that:

(1) The petitioner will be able to
comply with the applicable prohibi-
tions imposed by the Act by the use of
a synthetic fuel derived from coal or
another alternate fuel as a primary en-
ergy source in the proposed facility by
the end of the proposed exemption pe-
riod;

(2) The petitioner will not be able to
comply with the applicable prohibi-
tions imposed by the Act by use of a
synthetic fuel until the end of the pro-
posed exemption period; and

(3) No alternate power supply exists,
as required under §503.8 of these regu-
lations.

(b) Evidence required in support of a
petition. The petition must include the
following evidence in order to make
the demonstration required by this sec-
tion:

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion;
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(2) Exhibits containing the basis for
the certifications required under para-
graph (a) of this section (including
those factual and analytical materials
deemed by the petitioner to be suffi-
cient to support the granting of this
exemption); and

(3) A preliminary compliance plan,
including to the extent available, the
information required under §503.12.

(¢) Final Compliance Plan. Before an
exemption may become effective, the
petitioner must submit and OFE must
approve a final compliance plan as re-
quired by §503.12.

(d) Duration. This temporary exemp-
tion may be granted for a period of up
to ten (10) years. Unless the petitioner
requests otherwise, any temporary ex-
emption from the fuel use prohibitions
of the Act for the future use of syn-
thetic fuels will commence on the date
of commercial operation of the facility.

NOTE: Contracts based on the anticipated
successful demonstration of a development
program and/or the anticipated economic
feasibility of a synthetic fuels facility, will
generally be sufficient to meet the ‘‘binding
contract’ requirements for this exemption.
[46 FR 59903, Dec. 7, 1981; 47 FR 15315, Apr. 9,
1982; 54 FR 52894, Dec. 22, 1989]

§503.25 Public interest.

(a) Eligibility. Section 211(c) of the
Act provides for a temporary public in-
terest exemption. To qualify, a peti-
tioner must demonstrate that:

(1) The unit will be capable of com-
plying with the applicable prohibitions
at the end of the proposed exemption
period;

(2) The granting of the exemption
would be in accord with the purposes of
the Act and would be in the public in-
terest; and

(3) No alternate power supply exists,
as required under §503.8 of these regu-
lations.

(b) Evidence required in support of a
petition. The petition must include the
following evidence in order to make
the demonstration required by this sec-
tion:

(1) Substantial evidence to corrobo-
rate the eligibility requirements iden-
tified above; and

(2) The anticipated duration of the
circumstances which constitute the
basis for the exemption.
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(c) Certification alternative. If the peti-
tioner requires use of oil or natural gas
in a unit, during the construction of an
alternate-fuel fired unit, the petitioner
may substitute, in lieu of the evi-
dentiary requirements of paragraphs
(b)(1) and (2) of this section:

(1) A duly executed certification, in-
cluding the requested duration of the
exemption, that the unit will be oper-
ated on oil or natural gas only during
the construction of an alternate fuel
fired unit to be owned or operated by
the petitioner; and

(2) Exhibits containing the basis for
the certifications required under para-
graph (c)(1) of this section (including
those factual and analytical materials
deemed by the petitioner to be suffi-
cient to support the granting of this
exemption).

(d) Duration. This temporary exemp-
tion, taking into account extension
and renewals, may not exceed 5 years.

[46 FR 59903, Dec. 7, 1981, as amended at 54
FR 52894, Dec. 22, 1989]

Subpart D—Permanent
Exemptions for New Facilities

§503.30 Purpose and scope.

(a) This subpart implements the pro-
visions contained in section 212 of the
Act with regard to permanent exemp-
tions for new facilities.

(b) This subpart establishes the cri-
teria and standards which owners or
operators of new powerplants and in-
stallations who petition for a perma-
nent exemption must meet to sustain
their burden of proof under the Act.

(c) All petitions for permanent ex-
emptions for new facilities shall be
submitted in accordance with the pro-
cedures set out in part 501 of this chap-
ter and the applicable requirements of
part 503 of these regulations.

§503.31 Lack of alternate fuel supply
for the first 10 years of useful life.

(a) Eligibility. Section 212(a)(1)(A)(i) of
the Act provides for a permanent ex-
emption due to lack of an adequate and
reliable supply of alternate fuel within
the first 10 years of useful life of the
proposed unit. To qualify, a petitioner
must certify that:
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(1) A good faith effort has been made
to obtain an adequate and reliable sup-
ply of an alternate fuel for use as a pri-
mary energy source of the quality and
quantity necessary to conform with
the design and operational require-
ments of the unit;

(2) Such a supply is not likely to be
available within the first 10 years of
useful life of the proposed unit;

(3) No alternate power supply exists,
as required under §503.8 of these regu-
lations;

(4) Use of mixtures is not feasible, as
required under §503.9 of these regula-
tions; and

(5) Alternative sites are not avail-
able, as required under §503.11 of these
regulations.

(b) Evidence required in support of a
petition. A petition must include the
following evidence in order to make
the demonstration required by this sec-
tion:

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion;

(2) Exhibits containing the basis for
the certifications required under para-
graph (a) of this section (including
those factual and analytical materials
deemed by the petitioner to be suffi-
cient to support the granting of this
exemption);

(3) Environmental impact analysis,
as required under §503.13 of these regu-
lations; and

(4) Fuels search, as required under
§503.14 of these regulations.

[46 FR 59903, Dec. 7, 1981, as amended at 54
FR 52895, Dec. 22, 1989]

§503.32 Lack of alternate fuel supply
at a cost which does not substan-
tially exceed the cost of using im-
ported petroleum.

(a) Eligibility. Section 212(a)(1) (A)(ii)
of the Act provides for a permanent ex-
emption due to lack of an alternate
fuel supply at a cost which does not
substantially exceed the cost of using
imported petroleum. To qualify a peti-
tioner must certify that:

(1) A good faith effort has been made
to obtain an adequate and reliable sup-
ply of an alternate fuel for use as a pri-
mary energy source of the quality and
quantity necessary to conform with
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the design and operational require-
ments of the proposed unit;

(2) The cost of using such a supply
would substantially exceed the cost of
using imported petroleum as a primary
energy source during the useful life of
the proposed unit as defined in §503.6
(cost calculation) of these regulations;

(3) No alternate power supply exists,
as required under §503.8 of these regu-
lations.

(4) Use of mixtures is not feasible, as
required under §503.9 of these regula-
tions; and

(5) Alternative sites are not avail-
able, as required under §503.11 of these
regulations.

(b) Evidence required in support of a
petition. The petition must include the
following evidence in order to make
the demonstration required by this sec-
tion:

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion;

(2) Exhibits containing the basis for
certifications required under paragraph
(a) of this section (including those fac-
tual and analytical materials deemed
by the petitioner to be sufficient to
support the granting of this exemp-
tion);

(3) Environmental impact analysis,
as required under §503.13 of these regu-
lations;

(4) Fuels search, as required under
§503.14 of these regulations; and

(5) All data required by §503.6 (cost
calculation) of these regulations nec-
essary for computing the cost calcula-
tion formula.

[46 FR 59903, Dec. 7, 1981, as amended at 47
FR 15315, Apr. 9, 1982; 54 FR 52895, Dec. 22,
1989]

§503.33 Site limitations.

(a) Eligibility. Section 212(a)(1)(B) of
the Act provides for a permanent ex-
emption due to site limitations. To
qualify for such an exemption, a peti-
tioner must certify that:

(1) One or more specific physical lim-
itations relevant to the location or op-
eration of the proposed facility exist
which, despite good faith efforts, can-
not reasonably be expected to be over-
come within five years after com-
mencement of operations;
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(2) No alternate power supply exists,
as required under §503.8 of these regu-
lations;

(3) Use of mixtures is not feasible, as
required under §503.9 of these regula-
tions; and

(4) Alternative sites are not avail-
able, as required under §503.11 of these
regulations.

NoTE: Examples of the types of site limita-
tions to which a petitioner may certify in
order to qualify for this exemption include:

(i) Inaccessibility of alternate fuels as a re-
sult of a specific physical limitation;

(ii) Unavailability of transportation facili-
ties for alternate fuels;

(iii) Unavailability of adequate land or fa-
cilities for handling, using or storing an al-
ternate fuel;

(iv) Unavailability of adequate land or fa-
cilities for controlling and disposing of
wastes, including pollution control equip-
ment or devices necessary to assure compli-
ance with applicable environmental require-
ments;

(v) Unavailability of adequate and reliable
supply of water, including water for use in
compliance with applicable environmental
requirements; or

(vi) Other site limitations exist which will
not permit the location or operation of the
proposed unit using an alternate fuel.

(b) Evidence required in support of the
petition. A petitioner must include in
the petition the following evidence in
order to make the demonstration re-
quired by this section:

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion;

(2) Exhibits containing the basis for
the certifications required under para-
graph (a) of this section (including
those factual and analytical materials
deemed by the petitioner to be suffi-
cient to support the granting of this
exemption);

(3) Environmental impact analysis,
as required under §503.13 of these regu-
lations; and

(4) Fuels search, as required under
§503.14 of these regulations.

[46 FR 59903, Dec. 7, 1981, as amended at 54
FR 52895, Dec. 22, 1989]

§503.34 Inability to comply with appli-
cable environmental requirements.

(a) Eligibility. Section 212(a)(1)(C) of

the Act provides for a permanent ex-

emption due to the inability to comply

with applicable environmental require-
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ments. To qualify, a petitioner must
demonstrate that despite good faith ef-
forts:

(1) The petitioner will be unable
within 5 years after beginning oper-
ation, to comply with the applicable
prohibitions imposed by the Act with-
out violating applicable Federal or
state environmental requirements; and

(2) Reasonable alternative sites,
which would permit the use of alter-
nate fuels in compliance with applica-
ble Federal or state environmental re-
quirements, are not available.

NoTE: (1) For purposes of considering an
exemption under this section, OFE’s decision
will be based solely on an analysis of the pe-
titioner’s capacity to physically achieve ap-
plicable environmental requirements. The
cost of compliance is not relevant, but cost-
related considerations may be presented as
part of a demonstration submitted under
§503.32 (Lack of alternate fuel supply).

(2) Prior to deciding to submit an exemp-
tion petition, it is recommended that a peti-
tioner request a meeting with OFE and EPA
or the appropriate state or local regulatory
agency to discuss options for operating an
alternate fuel-fired facility in compliance
with the applicable environmental require-
ments.

(b) [Reserved]

(c) Evidence required in support of a pe-
tition. The petitioner must include in
the petition the following evidence in
order to make the demonstration re-
quired by this section:

(1) Where the petitioner has applied
for a construction permit from EPA or
an appropriate state agency prior to
petitioning for an exemption from OFE
under this section, a copy of such ap-
plication and a synopsis of all sup-
porting documents filed with or subse-
quent to the application must be sub-
mitted to OFE with the petition or at
the time filed with the permitting
agency,

(2) To the extent applicable, a copy of
the EPA or state denial of the con-
struction permit application;

(3) To the extent applicable, a syn-
opsis of the administrative record of
the EPA or state or local permit pro-
ceedings;

(4) To the extent applicable, a sum-
mary of the technology upon which the
denial was based, including a perform-
ance comparison between the proposed
technology and that technology which
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provides the maximum possible reduc-
tion of pollution;

(5) An examination of the environ-
mental compliance of the facility, in-
cluding an analysis of its ability to
meet applicable standards and criteria
when using both the proposed fuel and
the alternate fuel(s) which would pro-
vide the basis for the exemption. All
such analysis must be based on accept-
ed analytical techniques, such as air
quality modeling, and reflect current
conditions of the area which would be
affected by the facility. The petitioner
is responsible for obtaining the nec-
essary data to accurately characterize
these conditions. Environmental com-
pliance must be examined in the con-
text of available pollution control
equipment which would provide the
maximum possible reduction of pollu-
tion. The analysis must contain: (i) Re-
quests for bids and other inquiries
made and responses received by the pe-
titioner concerning the availability
and performance of pollution control
equipment; or (ii) other comparable
evidence such as technical studies doc-
umenting the efficacy of equipment to
meet applicable requirements;

(6) An examination of any regulatory
options available to the petitioner in
seeking to achieve environmental com-
pliance (such as offsets, variances and
State Implementation Plan (SIP) revi-
sions); and

(7) Any other documentation which
demonstrates an inability to comply
with applicable environmental require-
ments;

(8) No alternate power supply exists
as required under §503.8 of these regu-
lations;

(9) Use of mixtures is not feasible, as
required under §503.9 of these regula-
tions;

(10) Alternative sites are not avail-
able, as required under §503.11 of these
regulations;

(11) Environmental impact analysis,
as required under §503.13 of these regu-
lations; and

(12) Fuels search, as required under
§503.14 of these regulations.

(d) Certification alternative. (1) To
qualify for this exemption, in lieu of
meeting the evidentiary requirements
of paragraph (c) of this section, a peti-
tioner may certify that:
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(i) The site for the facility is or will
be located in a Class I area or Class II
area in which the allowable increment
established by law has been consumed,
as defined in part C of the Clean Air
Act; the use of an alternate fuel will
cause or contribute to concentrations
of pollutants which would exceed the
maximum allowable increases in a
Class I or Class II area even with the
application of best available control
technology; the site for the facility is
or will be located in a non-attainment
area as defined in part D of the Clean
Air Act for any pollutant which would
be emitted by the facility; or, even
with the application of the lowest
achievable emission rate, the use of an
alternate fuel will cause or contribute
to concentrations in an air quality con-
trol region of a pollutant for which any
national ambient air quality standard
is or would be exceeded;

(ii) No alternate power supply exists,
as required under §503.8 of these regu-
lations;

(iii) Alternative sites are not avail-
able, as required under §503.11 of these
regulations; and

(iv) Use of mixtures is not feasible, as
required under §503.19 of these regula-
tions.

(2) A petition by certification under
this paragraph must include:

(i) Duly executed certifications re-
quired under paragraph (d)(1) of this
section;

(ii) Exhibits containing the basis for
the certifications required under para-
graph (d)(1) of this section (including
those factual and analytical materials
deemed by the petitioner to be suffi-
cient to support the granting of this
exemption);

(iii) Environmental impact analysis,
as required under §503.13 of these regu-
lations; and

(iv) Fuels search, as required under
§503.14 of these regulations.

[46 FR 59903, Dec. 7, 1981, as amended at 54
FR 52895, Dec. 22, 1989]

§503.35 Inability to obtain adequate
capital.

(a) Eligibility. Section 212(a)(1)(D) of
the Act provides for a permanent ex-
emption due to inability to obtain ade-
quate capital. To qualify, a petitioner
must certify that:
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(1) Despite good faith efforts the peti-
tioner will be unable to comply with
the applicable prohibitions imposed by
the Act because the additional capital
required for an alternate fuel-capable
unit beyond that required for the pro-
posed unit cannot be raised;

(2) The additional capital cannot be
raised:

(i) Due to specific restrictions (e.g.,
convenants on existing bonds) which
constrain management’s ability to
raise debt or equity capital;

(ii) Without a substantial dilution of
shareholder equity;

(iii) Without an unreasonably adverse
affect on the utility’s credit rating; or

(iv) In the case of non-investor-owned
public utilities, without jeopardizing
the utility’s ability to recover its cap-
ital investment, through tariffs, with-
out unreasonably adverse economic ef-
fect on its service area (such as adverse
impacts on local industry or undue
hardship to ratepayers).

(3) No alternative power supply ex-
ists, as required under §503.8 of these
regulations;

(4) Use of mixtures is not feasible, as
required under §503.9 of these regula-
tions; and

(5) Alternative sites are not avail-
able, as required under §503.11 of these
regulations.

(b) Evidence required in support of a
petition. A petition must include the
following evidence in order to make
the demonstration required by this sec-
tion:

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion;

(2) Exhibits containing the basis for
the certifications required under para-
graph (a) of this section (including
those factual and analytical materials
deemed by the petitioner to be suffi-
cient to support the granting of this
exemption);

(3) Environmental impact analysis,
as required under §503.13 of these regu-
lations; and

(4) Fuels search, as required under
§503.14 of these regulations.

[46 FR 59903, Dec. 7, 1981, as amended at 47
FR 15315, Apr. 9, 1982; 54 FR 52895, Dec. 22,
1989]
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§503.36 State or local requirements.

(a) Eligibility. Section 212(b) of the
Act provides for an exemption due to
certain State or local requirements. To
qualify a petitioner must certify that:

(1) With respect to the proposed site
of the unit, the operation or construc-
tion of the new unit using an alternate
fuel is infeasible because of a State of
local requirement other than a build-
ing code, nuisance, or zoning law;

(2) The petitioner has made a good
faith effort to obtain a variance from
the State or local requirement but has
been unable to do so or has dem-
onstrated why none is available;

(3) The granting of the exemption
would be in the public interest and
would be consistent with the purposes
of the Act;

(4) The petitioner is not entitled to
an exemption for lack of alternate fuel
supply, site limitation, environmental
requirements, or inability to obtain
adequate capital at the site of the pro-
posed powerplant or at any reasonable
alternative site for the alternate
fuel(s) considered;

(5) At the proposed site and every
reasonable alternative site where the
petitioner is not entitled to an exemp-
tion for lack of alternate fuel supply,
site limitation, environmental require-
ments, or inability to obtain adequate
capital, the petitioner mnevertheless
would be barred at each such proposed
or alternate site from burning an alter-
nate fuel by reason of a State or local
requirement;

(6) No alternate power supply exists,
as required under §503.8 of these regu-
lations; and

(7) Use of mixtures is not feasible, as
required under §503.9 of these regula-
tions.

(b) Evidence required in support of a
petition. The petition must include the
following evidence in order to make
the demonstration required by this sec-
tion:

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion;

(2) Exhibits containing the basis for
the certifications required under para-
graph (a) of this section (including
those factual and analytical materials
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deemed by the petitioner to be suffi-
cient to support the granting of this
exemption);

(3) Environmental impact analysis,
as required under §503.13 of these regu-
lations; and

(4) Fuels search, as required under
§503.14 of these regulations.

[46 FR 59903, Dec. 7, 1981; 46 FR 63033, Dec. 30,
1981, as amended at 54 FR 52895, Dec. 22, 1989]

§503.37 Cogeneration.

The following table may be used to
determine eligibility for a permanent
exemption based on oil and natural gas
savings.

AVERAGE ANNUAL UTILIZATION OF OIL AND NAT-
URAL GAS FOR ELECTRICITY GENERATION BY
STATE

[BTU’s per KWHR sold]

Oil/gas

State name savings

Btu/kWh

Alabama ...... 33
Arizona . e 802
Arkansas ...... 1,363
California ....... 3,502
Colorado ..... 289
Connecticut e —— 3,924
3,478

895
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lllinois . 250
Indiana . [ 53
lowa . 147
Kansas .........ccocoviiiiiiii 686
Kentucky . 34
Louisiana 4,189
Maine ... . 2,560
Maryland ...... 895
M husetts 5,250
Michigan ...... 256
Minnesota ..... 151
Mississippi ... 1,519
Missouri . 57
Montana ... e 60
Nebraska ...... . 139
Nevada ........ 761
New Hampshire 2,695
New Jersey .. 1,894
New Mexico . 1,528
New York ..... 4,219
North Carolina . 49
North Dakota 47
Ohio ............. 36
Oklahoma ... 5,180
Oregon ........ e ————— 0
Pennsylvania 771
Rhode Island 1,800
South Carolina e —————— 24
South Dakota e 36
Tennessee .. e ————— 20
Texas ... . 4,899
Utah . 107
Vermol 105
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AVERAGE ANNUAL UTILIZATION OF OIL AND NAT-
URAL GAS FOR ELECTRICITY GENERATION BY
STATE—Continued

[BTU’s per KWHR sold]

Oil/gas

State name savings

Btu/kWh

Virginia ....... e ——— 460
Washington e ———— 3
West Virginia 126
Wisconsin ..... 72
Wyoming ..... 75

Data are based upon 1987 oil, natural
gas and electricity statistics published
by DOE’s Energy Information Adminis-
tration.

Example: The proposed cogeneration
project is to be located in Massachusetts and
is to use distillate oil. It will have a capacity
of 50 MW, an average annual heat rate of 7600
BTU/KWHR, and be operated at a capacity
factor of 90%. The annual fuel consumption
is therefore calculated to be 2,996x10° Btu/yr.
(50,000 KWx7600 BTU/KWHRXx.9x8760 HR/YR)
The oil and gas backed off the grid would be
calculated to be .2070x10° BTU/YR. (50,000
KWx5250 BTU/KWHRx.9x8760 HR/YR) since
the proposed unit would consume more oil
that would be ‘‘backed off”’ the grid, the unit
would not be eligible for a permanent exemp-
tion based on savings of oil and natural gas.

[54 FR 52895, Dec. 22, 1989]

§503.38 Permanent exemption for cer-
tain fuel mixtures containing nat-
ural gas or petroleum.

(a) Eligibility. Section 212(d) of the
Act provides for a permanent exemp-
tion for certain fuel mixtures. To qual-
ify a petitioner must certify that:

(1) The petitioner proposes to use a
mixture of natural gas or petroleum
and an alternate fuel as a primary en-
ergy source;

(2) The amount of petroleum or nat-
ural gas proposed to be used in the
mixture will not exceed the minimum
percentage of the total annual Btu
heat input of the primary energy
sources needed to maintain operational
reliability of the unit consistent with
maintaining a reasonable level of fuel
efficiency; and

(3) No alternate power supply exists,
as required under §503.8 of these regu-
lations.

(b) Evidence required in support of a
petition. The petition must include the
following evidence in order to make
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the demonstration required by this sec-
tion:

(1) Duly executed certifications re-
quired under paragraph (a) of this sec-
tion;

(2) Exhibits containing the basis for
the certifications required under para-
graph (a) of this section (including
those factual and analytical materials
deemed by the petitioner to be suffi-
cient to support the granting of this
exemption);

(3) A description of the fuel mixture,
including component fuels and the per-
centage of each such fuel to be used;
and

(4) Environmental impact analysis as
required under §503.13 of these regula-
tions.

(c) Solar mixtures. OFE will grant a
permanent mixtures exemption for the
use of a mixture of solar energy (in-
cluding wind, tide, and other intermit-
tent sources) and petroleum or natural
gas, where:

(1) Solar energy will account for at
least 20 percent of the total annual Btu
heat input, of the primary energy
sources of the unit; and

(2) Petitioner meets the eligibility
and evidentiary requirements of para-
graphs (a) and (c) of this section.

[46 FR 59903, Dec. 7, 1981, as amended at 54
FR 52896, Dec. 22, 1989]

§§503.39-503.44 [Reserved]

PART 504—EXISTING POWERPLANTS

Sec.

504.2 Purpose and scope.

504.3-504.4 [Reserved]

504.5 Prohibitions by order (certifying pow-
erplants under section 301 of FUA, as
amended).

504.6 Prohibitions by order (case-by-case).

504.7 Prohibition against excessive use of
petroleum or natural gas in mixtures—
electing powerplants.

504.8 Prohibitions against excessive use of
petroleum or natural gas in mixtures—
certifying powerplants.

504.9 Environmental requirements for certi-
fying powerplants.

APPENDIX I TO PART 504—PROCEDURES FOR
THE COMPUTATION OF THE REAL COST OF
CAPITAL

APPENDIX II TO PART 504—FUEL PRICE COM-
PUTATION

AUTHORITY: Department of Energy Organi-
zation Act, Pub. L. 95-91, 91 Stat. 565 (42
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U.S.C. §7101 et seq.); Powerplant and Indus-
trial Fuel Use Act of 1978, Pub. L. 95620, 92
Stat. 3289 (42 U.S.C. 8301 et seq.); Energy Se-
curity Act, Pub. L. 96-294, 94 Stat. 611 (42
U.S.C. 8701 et seq.); E.O. 1209, 42 FR 46267,
Sept. 15, 1977.

SOURCE: 45 FR 53692, Aug. 12, 1980, unless
otherwise noted.

(Approved by the Office of Management and
Budget under control number 1903-0075. See
46 FR 63209, Dec. 31, 1981)

§504.2 Purpose and scope.

(a) Sections 504.5, 504.6, and 504.8, set
forth the prohibitions that OFP, pursu-
ant to section 301 of the Act, as amend-
ed, may impose upon existing power-
plants after a review of the certifi-
cation and prohibition order compli-
ance schedule submitted by the owner
or operator of a powerplant. Sections
504.5 and 504.8 are explanatory sections,
and §504.6 provides the informational
requirements necessary to support the
certification.

(b) Sections 504.6 and 504.7, set forth
the prohibitions that OFP may impose
upon certain electing powerplants, pur-
suant to former section 301 (b) and (c¢)
of FUA, where OFP can make the find-
ings as to the unit’s technical capa-
bility and financial feasibility to use
coal or another alternate fuel as a pri-
mary energy source. The prohibitions
may be made to apply to electing pow-
erplants unless an exemption is grant-
ed by OFP under the provisions of the
Final Rule for Existing Facilities (10
CFR parts 500, 501 and 504) published at
45 FR 53682, Aug. 12, 1980 and 46 FR
59872, Dec. 7, 1981. Any person who
owns, controls, rents or leases an exist-
ing electing powerplant may be subject
to the prohibitions imposed by and the
sanctions provided for in the Act or
these regulations, if OFP can make the
findings required by former section 301
(b) and (c) of FUA.

(Department of Emnergy Organization Act,
Pub. L. 9591, 91 Stat. 565 (42 U.S.C. 7101 et
seq.); Powerplant and Industrial Fuel Use
Act of 1978, Pub. L. 95-620, 92 Stat. 3269 (42
U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981, Pub. L. 97-35; E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[47 FR 50849, Nov. 10, 1982]
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§§504.3-504.4 [Reserved]

§504.5 Prohibitions by order (certi-
fying powerplants under section
301 of FUA, as amended).

(a) In the case of existing power-
plants, OFP may prohibit, in accord-
ance with section 301 of the Act, as
amended, the use of petroleum or nat-
ural gas as a primary energy source
where the owner or operator of the
powerplant presents a complete certifi-
cation concurred in by OFP. The cer-
tification, which may be presented at
any time, pertains to the unit’s tech-
nical capability and financial feasi-
bility to use coal or another alternate
fuel as a primary energy source in the
unit. The informational requirements
necessary to support a certification are
contained in §504.6 of these regula-
tions. A prohibition compliance sched-
ule which meets the requirements of
§504.5(d) shall also be submitted.

(b) If OFP concurs with the certifi-
cation, a prohibition order on the pow-
erplant’s use of petroleum or natural
gas will be issued following the proce-
dure outlined in §501.52 of these regula-
tions.

(c) The petitioner may amend its cer-
tification at any time prior to the ef-
fective date of the prohibitions con-
tained in the final prohibition order in
order to take into account changes in
relevant facts and circumstances by
following the procedure contained in
§501.52(d).

(d) Prohibition order compliance sched-
ule. The certification described above,
which forms the basis for the issuance
of a prohibition order to a powerplant,
shall include a prohibition order com-
pliance schedule. The compliance
schedule should contain the following:

(1) A schedule of progressive events
involved in the conversion project, in-
cluding construction of any facilities
for the production of fuel or fuel han-
dling equipment, and contracts for the
purchase of alternate fuels, and esti-
mated date of compliance with the ap-
plicable prohibitions of the Act; and

(2) A schedule indicating estimated
dates for obtaining necessary federal,
state, and local permits and approvals.
Any prohibition order issued under the
certification provisions of §§504.5, 504.6,
and 504.8 will be subject to appropriate
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conditions subsequent so as to delay
the effectiveness of the prohibitions
contained in the final prohibition order
until the above events or permits have
occurred or been obtained.

(Approved by the Office of Management and
Budget under control number 1903-0077)

(Department of Energy Organization Act,
Pub. L. 9591 (42 U.S.C. 7101 et seq.); Energy
Supply and Environmental Coordination Act
of 1974, Pub. L. 93-319, as amended by Pub. L.
94-163, Pub. L. 95-70, and Pub. L. 95620 (15
U.S.C. 719 et seq.); Powerplant and Industrial
Fuel Use Act of 1978, Pub. L. 95620, as
amended by Pub. L. 97-35 (42 U.S.C. 8301 et
seq.); Omnibus Budget Reconciliation Act of
1981, Pub. L. 97-35)

[47 FR 17044, Apr. 21, 1982]

§504.6 Prohibitions by order (case-by-
case).

(a) OFP may prohibit, by order, the
use of natural gas or petroleum as a
primary energy source in existing pow-
erplants under certain circumstances.
In the case of certifying powerplants
under section 301 of the Act, as amend-
ed, the petitioner must present evi-
dence to support the certification, re-
quired by §504.6 (c), (d), (e), and (f). In
the case of electing powerplants, OFP
must make the following findings re-
quired by §504.6 (c), (d), (e), and (f), in
order to issue a prohibition order to
the unit, pursuant to former section
301 (b) or (c¢):

(1) The unit currently has, or pre-
viously had, the technical capability to
use an alternate fuel as a primary en-
ergy source;

(2) The unit has this technical capa-
bility now, or it could have the tech-
nical capability without:

(i) A substantial physical modifica-
tion of the unit; or

(ii) A substantial reduction in the
rated capacity of the unit; and

(3) It is financially feasible for the
unit to use an alternate fuel as its pri-
mary energy source.

(b) In the case of electing power-
plants, OFP must make a proposed
finding regarding the technical capa-
bility of a unit to use alternate fuel as
identified in paragraph (a) (1) of this
section prior to the date of publication
of the notice of the proposed prohibi-
tion. OFP will publish this finding in
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The FEDERAL REGISTER along with the
notice of the proposed prohibition.

(c) Technical capability. (1) In the case
of electing and certifying powerplants,
OFP will consider ‘‘technical capa-
bility”’ on a case-by-case basis in order
to make the required finding. In the
case of a certifying powerplant, the
powerplant should present information
to support the certification relevant to
the considerations set forth below.
OFP will consider the ability of the
unit, from the point of fuel intake to
physically sustain combustion of a
given fuel and to maintain heat trans-
fer.2

(2) OFP considers that a unit ‘“had”
the technical capability to use an al-
ternate fuel if the unit was once able to
burn that fuel (regardless of whether
the unit was expressly designed to burn
that fuel or whether it ever actually
did burn it), but is no longer able to do
so at the present due to temporary or
permanent alterations to the unit
itself.3

(3) A unit ““has’ the technical capa-
bility to use an alternate fuel if it can
burn an alternate fuel, mnotwith-
standing the fact that adjustments
must be made to the unit beforehand or
that pollution control equipment may
be required to meet air quality require-
ments. ¢

20FP will not ordinarily consider the na-
ture or absence of appurtenances outside the
unit. For example, OFP will examine the fur-
nace configuration and ash removal capa-
bility but will not normally consider the
need to install pollution control equipment
as a measure of technical capability. Fur-
thermore, OFP will not normally conclude
that the absence of fuel handling equipment,
such as conveyor belts, pulverizers, or un-
loading facilities, bears on the issue of a
unit’s ‘“‘technical capability” to burn an al-
ternate fuel.

3For example, a unit which at one time
burned solid coal but which could no longer
do so because its coal firing ports and sluic-
ing channels had been cemented over, would
be classified as having ‘‘had’” the technical
capability to use coal. (The question of
whether it again ‘‘could have’ such capa-
bility without ‘‘substantial physical modi-
fication” is a separate and additional ques-
tion.)

4A unit designed to burn natural gas shall
be presumed to have the technical capability
to burn a synthetic fuel such as medium Btu
gas from coal (assuming such gas is available
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(d) Substantial physical modification.
In the case of electing and certifying
powerplants, OFP will make its deter-
mination on whether a physical modi-
fication to a unit is ‘‘substantial’’ on a
case-by-case basis. In the case of certi-
fying powerplants, OFP will consider
the factors set forth below for the pur-
pose of concurrence in the certifi-
cation. OFP will consider physical
modifications made to the unit as
‘“‘substantial”’ where warranted by the
magnitude and complexity of the engi-
neering task or where the modification
would impact severely upon operations
at the site.5 OFP will not, however, as-
sess physical modification on the basis
of cost.

(e) Substantial reduction in rated ca-
pacity. In the case of electing and certi-
fying powerplants, OFP will make this
determination on the basis of the fol-
lowing factors. A certifying powerplant
should present information to support
its certification regarding these factors
in order for OFP to make its review for
concurrence.

(1) OFP regards a unit’s derating of
25 percent or more, as a result of con-
verting a unit from oil or gas to an al-
ternate fuel, as substantial.

(2) OFP will presume that a derating
of less than 10 percent, as a result of
converting a unit from oil or gas to an
alternate fuel, is not substantial unless

unless convincing evidence to the contrary is
submitted in rebuttal). Also a unit designed
to burn oil may, depending upon the chem-
ical characteristics, be a unit that ‘“has’ the
technical capability to burn liquefied coal.
The fact that certain adjustments may be
necessary does not render this a ‘hypo-
thetical” as opposed to a ‘‘real’” capability.
Even an oil fired unit converting from the
use of #2 distillate to #6 residual oil may be
required to adjust or replace burner nozzles
and add soot blowers.

5Generally, modification of a unit to burn
coal or an alternate fuel will be considered
insubstantial if significant alterations to the
boiler, such as a change to the furnace con-
figuration or a complete respacing of the
tubes, are not required. Minor alterations
such as replacement of burners or additions
of soot blowers, and additions or alterations
outside the boiler, shall not cause the modi-
fication to be substantial.
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convincing evidence to the contrary is
submitted in rebuttal. ¢

(3) OFP will assess units for which a
derating is claimed of 10 percent or
more, but less than 25 percent, on a
case-by-case.

(4) In assessing whether a unit’s de-
rating is not substantial, OFP will con-
sider the impact of a reduction in rated
capacity of the unit taking into consid-
eration all necessary appurtenances
such as air pollution control equipment
required to burn an alternate fuel in
compliance with environmental re-
quirements expected to be applicable
at the date the prohibitions contained
in the final prohibition order become
effective. However, the potential order
recipient may raise in rebuttal the im-
pact of derating on the site at which
the unit is located and on the system
as well as on the unit itself, if under
paragraph (e)(2), or case-by-case, if
under paragraph (e)(3) of this section.

(f) Financial feasibility. In the case of
certifying and electing powerplants,
OFP will make this finding based on
the following considerations. A certi-
fying powerplant should present infor-
mation to support its certification rel-
evant to these considerations in order
for OFP to make its review for concur-
rence. Conversion of a unit to burn coal
or an alternate fuel shall be deemed fi-
nancially feasible if the firm has the
actual ability to obtain sufficient cap-
ital to finance the conversion, includ-
ing all necessary land, coal and ash
handling equipment, pollution control
equipment, and all other necessary ex-
penditures, without violating legal re-
strictions on its ability to raise debt or
equity capital, unreasonably diluting
shareholder equity, or unreasonably
adversely affecting its credit rating.
OFP will consider any economic or fi-
nancial factors presented by the pro-
posed order recipient in determining

6 For example, units that are the subject of
a prohibition order will not have installed
any operating air pollution control equip-
ment sufficient to burn coal in compliance
with applicable environmental equipments.
The installation and use of air pollution con-
trol equipment alone can, in many cases,
produce a derating. Moreover, the shift to
coal itself will, because of differences in en-
ergy density and fuel flow characteristics,
typically involve some derating.
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the firm’s ability or inability to fi-
nance the conversion including, but
not limited to, the following:

(1) The required coverage ratios on
the firm’s debt and preferred stock;

(2) The firm’s investment program;
and

(3) The financial impact of the con-
version, including other conversions
which are or may be undertaken volun-
tarily by the proposed order recipient
or imposed upon the recipient’s system
by the Act, and including pending or
planned construction or reconstruction
of alternate-fuel-fired plants and
plants exempt from FUA prohibitions.?
Where helpful in clarifying the long-
term financial feasibility of a conver-
sion, DOE may analyze the economic
benefits anticipated from operation of
the converted unit or units using coal
or other alternate fuel relative to those
from continued operation using petro-
leum or natural gas.

(Approved by the Office of Management and
Budget under control number 1903-0077)

(Energy Supply and Environmental Coordi-
nation Act of 1974, Pub. L. 93-319, as amended
by Pub. L. 94-163, Pub. L. 95-70, and 15 U.S.C.
719 et seq.; Department of Energy Organiza-
tion Act, Pub. L. 95-91, 91 Stat. 565 (42 U.S.C.
7101 et seq.); Powerplant and Industrial Fuel
Use Act of 1978, Pub. L. 95-620, 92 Stat. 3269
(42 U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97-35); E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[45 FR 53692, Aug. 12, 1980, as amended at 47

FR 17044, Apr. 21, 1982; 47 FR 50849, Nov. 10,
1982]

§504.7 Prohibition against excessive
use of petroleum or natural gas in
mixtures—electing powerplants.

(a) In the case of electing power-
plants, if OFP finds that it is tech-
nically and financially feasible for a
unit to use a mixture of petroleum or
natural gas and an alternate fuel as its
primary energy source, OFP may pro-
hibit, by order, the use in that unit of

7OFP will not require the proposed order

recipient to cancel or defer construction or
reconstruction of any alternate-fuel-fired fa-
cility, or any facility exempt from the prohi-
bitions of the Act, for which a decision to fi-
nance such facility has been made by the ap-
propriate company official before the publi-
cation of the prohibition order. The proposed
order recipient may choose to cancel or defer
any such facility.
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petroleum or natural gas, or both, in
amounts exceeding the minimum
amount necessary to maintain reli-
ability of operation consistent with
maintaining reasonable fuel efficiency
of the mixture.

(b) In making the technical feasi-

bility finding required by former sec-
tion 301 (b) and (c) of the Act and para-
graph (a) of this section, OFP may
weigh ‘“‘physical modification” or ‘‘de-
rating of the unit,” but these consider-
ations, by themselves, will not control
the technical feasibility finding. A
technical feasibility finding might be
made notwithstanding the need for
substantial physical modification. The
economic consequences of a substantial
physical modification are taken into
account in determining financial feasi-
bility.
(Energy Supply and Environmental Coordi-
nation Act of 1974, Pub. L. 93-319, as amended
by Pub. L. 94-163, Pub. L. 95-70, and 15 U.S.C.
719 et seq.; Department of Energy Organiza-
tion Act, Pub. L. 95-91, 91 Stat. 565 (42 U.S.C.
7101 et seq.); Powerplant and Industrial Fuel
Use Act of 1978, Pub. L. 95-620, 92 Stat. 3269
(42 U.S.C. 8301 et seq.); Omnibus Budget Rec-
onciliation Act of 1981 (Pub. L. 97-35); E.O.
12009, 42 FR 46267, Sept. 15, 1977)

[47 FR 17045, Apr. 21, 1982, and 47 FR 50850,
Nov. 10, 1982]

§504.8 Prohibitions against excessive
use of petroleum or natural gas in
mixtures—certifying powerplants.

(a) In the case of certifying power-
plants, OFP may prohibit the use of pe-
troleum or natural gas in such power-
plant in amounts exceeding the min-
imum amount necessary to maintain
reliability of operation consistent with
maintaining the reasonable fuel effi-
ciency of the mixture. This authority
is contained in section 301(c) of the

Act, as amended. The owner or oper-

ator of the powerplant may certify at

any time to OFP that it is technically
capable and financially feasible for the
unit to use a mixture of petroleum or
natural gas and coal or another alter-
nate fuel as a primary energy source.
In assessing whether the unit is tech-
nically capable of using a mixture of
petroleum or natural gas and coal or
another alternate fuel as a primary en-
ergy source, for purposes of this sec-
tion, the extent of any physical modi-
fication necessary to convert the unit
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and any concomitant reduction in
rated capacity are not relevant factors.
So long as a unit as proposed to be
modified would be technically capable
of using the mixture as a primary en-
ergy source under §504.6(c), this certifi-
cation requirement shall be deemed
met. The criteria for certification of fi-
nancial feasibility are found at
§504.6(f). In addition, the powerplant’s
owner or operator must submit a prohi-
bition compliance schedule, which
meets the requirements of §504.5(d).

(b) If OFP concurs with the certifi-
cation, a prohibition order against the
unit’s excessive use of petroleum or
natural gas in the mixture will be
issued following the procedure outlined
in §501.52 of these regulations.

(c) The petitioner may seek to amend
its certification in order to take into
account changes in relevant facts and
circumstances by following the proce-
dure contained in §501.52(d).

NOTE: The authority of OFP implemented
under this section should not be confused
with the other two fuel mixture provisions of
these regulations. One is the general require-
ment that petitioners for permanent exemp-
tions demonstrate that the use of a mixture
of natural gas or petroleum and an alternate
fuel is not economically or technically fea-
sible (See §504.15). The second is the perma-
nent fuel mixtures exemption itself (See
§504.56).

(Approved by the Office of Management and
Budget under control number 1903-0077)

(Department of Emnergy Organization Act,
Pub. L. 95-91 (42 U.S.C. 7101 et seq.); Energy
Supply and Environmental Coordination Act
of 1974, Pub. L. 93-319, as amended by Pub. L.
94-163, Pub. L. 95-70, and Pub. L. 95-620 (15
U.S.C. 719 et seq.); Powerplant and Industrial
Fuel Use Act of 1978, Pub. L. 95-620, as
amended by Pub. L. 97-35 (42 U.S.C. 8301 et
seq.); Omnibus Budget Reconciliation Act of
1981, Pub. L. 97-35)

[47 FR 17045, Apr. 21, 1982]

§504.9 Environmental requirements
for certifying powerplants.

Under §§501.52, 504.5 and 504.6 of these
regulations, OFP may prohibit, in ac-
cordance with section 301 and section
303 (a) or (b) of FUA, as amended, the
use of natural gas or petroleum, or
both, as a primary energy source in
any certifying powerplant. Under sec-
tions 301(c) and 303(a) of FUA, as
amended, and §§501.52, 504.6, and 504.8 of
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these regulations, OFP may prohibit
the excessive use of natural gas or pe-
troleum in a mixture with an alternate
fuel as a primary energy source in a
certifying powerplant.

(a) NEPA compliance. Except as pro-
vided in paragraph (c) of this section,
where the owner or operator of a pow-
erplant seeks to obtain an OFP prohi-
bition order through the certification
procedure, and did not hold either a
proposed prohibition order under
former section 301 of FUA or pending
order under section 2 of ESECA, it will
be responsible for the costs of pre-
paring any necessary Environmental
Assessment (EA) or Environmental Im-
pact Statement (EIS) arising from
OFP’s obligation to comply with
NEPA. The powerplant owner or oper-
ator shall enter into a contract with an
independent party selected by OFP,
who is qualified to conduct an environ-
mental review and prepare an EA or
EIS, as appropriate, and who does not
have a financial or other interest in
the outcome of the proceedings, under
the supervision of OFP. The NEPA
process must be completed and ap-
proved before OFP will issue a final
prohibition order based on the certifi-
cation.

(b) Environmental review procedure.
Except as provided in paragraph (c) of
this section, environmental documents,
including the EA and EIS, where nec-
essary, will be prepared utilizing the
process set forth above. OFP, the pow-
erplant owner or operator and the inde-
pendent third party shall enter into an
agreement for the owner or operator to
engage and pay directly for the serv-
ices of the qualified third party to pre-
pare the necessary documents. The
third party will execute an OFP pre-
pared disclosure document stating that
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he does not have any conflict of inter-
est, financial or otherwise, in the out-
come of either the environmental proc-
ess or the prohibition order proceeding.
The agreement shall outline the re-
sponsibilities of each party and his re-
lationship to the other two parties re-
garding the work to be done or super-
vised. OFP shall approve the informa-
tion to be developed and supervise the
gathering, analysis and presentation of
the information. In addition, OFP will
have the authority to approve and
modify any statement, analysis, and
conclusion contained in the third party
prepared environmental documents.

(c) Financial hardship. Whenever the
bona fide estimate of the costs associ-
ated with NEPA compliance, if borne
by the powerplant owner or operator,
would make the conversion financially
infeasible, OFP may waive the require-
ment set forth in paragraphs (a) and (b)
of this section and perform the nec-
essary environmental review.

(Approved by the Office of Management and
Budget under control number 1903-0077)

(Department of Energy Organization Act,
Pub. L. 95-91 (42 U.S.C. 7101 et seq.); Energy
Supply and Environmental Coordination Act
of 1974, Pub. L. 93-319, as amended by Pub. L.
94-163, Pub. L. 95-70, and Pub. L. 95-620 (15
U.S.C. 719 et seq.); Powerplant and Industrial
Fuel Use Act of 1978, Pub. L. 95-620, as
amended by Pub. L. 97-35 (42 U.S.C. 8301 et
seq.); Omnibus Budget Reconciliation Act of
1981, Pub. L. 97-35)

[47 FR 17046, Apr. 21, 1982]

APPENDIX I TO PART 504—PROCEDURES
FOR THE COMPUTATION OF THE REAL
COST OF CAPITAL

(a) The firm’s real after-tax weighted aver-
age marginal cost of capital (K) is computed
with equation 1.

R (1-t)
B . Wy g - INF
1 - £,
R
p —_— - INF
+ Wy - INF| + S
l-fp “lte
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The terms in equation 1 are defined as fol-
lows:

Wa=Fraction of existing capital structure
which is debt.

W,=Fraction of existing capital structure
which is preferred equity.

W.=Fraction of existing capital structure
which is common equity and retained earn-

_ings.

Rq=Predicted nominal cost of long term debt

_expressed as a fraction.

Ry=Predicted nominal cost of preferred stock

_expressed as a fraction.

R.=Predicted nominal cost of common stock
expressed as a fraction.

INF=Percentage change in the GNP implicit
price deflator over the past 12 months ex-
pressed as a fraction.

fs=Flotation cost of debt expressed as a frac-
tion.

f,=Flotation cost of preferred stock ex-
pressed as a fraction.

f.=Flotation cost of common stock expressed
as a fraction.

t=Marginal federal income tax rate for the
current year.

(b) Information on parameters used in Equa-
tion 1. (1) The parameters used in equation 1
will be the best practicable estimates. They
will be obtained from the firm, accepted rat-
ing services (e.g., Standard & Poors,
Moody’s), government publications, accepted
financial publications, annual financial re-
ports and statements of firms, and invest-
ment bankers. .

(2) The predicted nominal cost of debt (Rq)
may be estimated by determining the cur-
rent average yield on newly issued bonds—
industrial or utility as appropriate—which
have the same rating as the firm’s most re-
cent debt issue.

(3) The predicted nominal cost of preferred
stock (Rp) may be estimated by determining
the current average yield on newly issued
preferred stock—industrial or utility as ap-
propriate—which has the same rating as the
firm’s most recent preferred stock issue.

(4)(A) The predicted nominal cost of com-
mon stock (Re) is computed with equation 2.

Eq2 Re=R+BxRnm
where:

Ri=The risk free interest rate—the average
of the most recent auction rates of U.S.
Government 13-week Treasury Bills,

B=The ‘‘beta’ coefficient—the relationship
between the excess return on common
stock and the excess return on the S&P 500

_ composite index, and

Rn=The mean excess return on the S&P 500
composite index—the mean of the dif-
ference between the return on the S&P 500
composite index and the risk free interest
rate for the years 1926-1976 as computed by
Ibbotson and Sinquefield(7)—9.2%
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(B) The ‘‘beta’ coefficient is computed
with regression analysis techniques. The re-
gression equation is Equation 3.

(Ret— Rit) = A+B(Ri! — Ret)+et
Eq. 3

where

PRCC, - PRCC, , +(DIVRATE/I2)
PRCC,_,

Rf t = The risk free interest rate in month
t—the average of the yields on 13-week
treasury bills auctioned in month t.(2)

A=A constant which should not be signifi-
cantly different than zero.

Vsp,l - Vsp,l—

Vsp,t—l

R, =

t_ 1 +Dsp,l
m

R

, and

et=The error in month t.

PRCC,=Closing market prices of the firm’s
common stock at the end of month t fully
adjusted for splits and stock dividends.

DIVRATE=The sum of the dividends paid in
the fiscal year which contain month t.

V. =The market value of ‘‘one share’ of the
S&P 500 composite index at the end of
month t.

Dy, =The estimated monthly income received
from holding ‘‘one share’’ of the S&P 500 in
month t.

The regression analysis is done with sixty
months of data. The first month (t=1) is
sixty months before the month in which the
firm’s current fiscal year started. The last
month (t=60) is the last month of the past
fiscal year.

(5) Where the parameters specified above
are not obtainable, alternate parameters
that closely correspond to those above may
be used. This may include substituting a
bond yield for nominal cost of preferred
stock where the former is not available.
Where the capital structure does not consist
of any debt, preferred equity, or common eq-
uity, an alternate methodology to predict
the firm’s real after-tax marginal cost of
capital may be used.

Example of using alternate parameters
that closely correspond to those above are:

(A) In the case of industrials, who do not
typically issue preferred stock, the predicted
nominal cost of preferred stock (Rp) can be
estimated by determining the current aver-
age yield on newly issued industrial bonds
which have the same rating as the firm’s
most recent debt issue.

(B) If necessary, the following assumptions
can be made to determine the nominal cost
of debt or preferred stock and their flotation
costs.

(i) Where a company issued privately
placed debt that was not rated, the rating,
applied to preferred stock could be used to
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determine the cost of debt and its flotation
cost.

(ii) Where a company issued privately
placed preferred stock that was not rated,
the rating applied to debt could be used to
determine the cost of preferred stock and its
flotation costs.

(iii) In the case where all issues were pri-
vately placed, the current average yield on
all newly issued debt or preferred could be
used to determine the cost of debt or pre-
ferred respectively, and an average flotation
cost, for debt or preferred, could be used.

(C) Evidence Requirements. Copies of this
calculation with notations as to the source
of the data must be submitted.

FOOTNOTES

(1) Ibbotson, R.E. and R.A. Sinquefield,
Stocks, Bonds, Bills, and Inflation, Charlottes-
ville, Va.: The Financial Analysts Research
Foundation, 1977, cited by Ernst & Whinney,
Costs of Capital and Rates of Return for Indus-
trial Firms and Class A&B Electric Utility
Firms, June 1979, p. 3-8.

(2) As an option, Rf t can be developed with
the following equation:

__36sD'
360 -~ ND"

1
12

t
f

where:

Dt=The average annual yield on three month
U.S. Treasury bills reported in the Survey
of Current Business auctioned in month t—
which is reported using the bank discount
method.

N=Number of days to maturity.

[46 FR 59920, Dec. 7, 1981]

APPENDIX II TO PART 504—FUEL PRICE
COMPUTATION

(a) Introduction. This appendix provides the
equations and parameters needed to specify
the price of the delivered fuels to be used in
the cost calculations associated with parts
503 and 504 of these regulations. The deliv-
ered price of the fuel to be used to calculate
delivered fuel expenses must reflect (1) the
price of each fuel at the time of the petition,
and (2) the effects of future real price in-
creases for each fuel. The delivered price of
an alternate fuel used to calculate delivered
fuel expenses must reflect the petitioner’s
delivered price of the alternate fuel and the
effects of real increases in the price of that
alternate fuel. Paragraphs (b), (¢c) and (d)
below provide the procedure to: (1) Calculate
fuel price and inflation indices; (2) account
for projected real increases in fuel prices
when planning to burn one or more than one
fuel; and (3) account for projected real in-
creases in the price of the alternate fuel.
Table II-1 of this appendix (See paragraph
(b)) contains example fuel price and inflation
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indices based on the latest data appearing in
the Energy Information Administration’s
(EIA) Annual Energy Outlook (AEO).

The fuel price and inflation indices will
change yearly with the publication of the
AEO. Revisions shall become effective after
final publication. However, the relevant set
of parameters for a specific petition for ex-
emption will be the set in effect at the time
the petition is submitted or the set in effect
at the time a decision is rendered, whichever
is more favorable to the petitioner.

(b) Computation of Fuel Price and Inflation
Indices. (1) the Petitioner is responsible for
computing the annual fuel price and infla-
tion indices by using Equation II-1 and
Equation II-2, respectively. The petitioner
may compute the fuel price index specified
in Equation II-1 or use his own price index.
However, if he uses his own price index, the
source or the derivation of the index must be
fully documented and be contained in the ev-
idential summary.

EQ II-2 is:
P.

1

PX. L
Po

1

where:

PX;=The fuel price index for each fuel in year
i. P;i=Price of fuel in year i.

P.,=Price of fuel in base year.

EQ II-2 is:
GX.

IX; !
GX

1

o

where:

IX;=The inflation index in year i.

GX;=The NIPA GNP price deflator for year i.

GX,=The NIPA GNP price deflator for the
base year.

(2) The parameters to be used in EQ II-1
are the Base Case fuel price projections
found in EIA’s current AEO.

(3) When computing annual inflation indi-
ces, the petitioner is to use the Base Case
National Macroeconomic Indicators (NIPA
GNP Price Deflator) contained in EIA’s cur-
rent AEO. If necessary, the petitioner must
rebase the projection to the same year used
for the fuel price projections. For example,
in 1989 AEO projects the price deflator in 1982
dollars; this must be rebased to the year in
which the petition is filed. The methodology
used to rebase the inflation indices must fol-
low standard statistical procedures and must
be fully documented within the petition.
This index will remain frozen at the last
year of the AEO’s projection for the remain-
der of the unit’(s) useful life.

(4) Table II-1 is provided as an example of
the application of equations II-1 and II-2.
This table contains annual fuel price indices
for distillate oil, residual oil, natural gas,
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and coal. It also contains annual inflation
indices. These values were computed from
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information contained in Table A3 and Table
All of EIA’s AEO, 1989.

TABLE |I-1: PRICE AND INFLATION INDICES FOR USE IN THE COST CALCULATIONS

Year Distillate (DPX) Residual (RPX) Natural gas (GPX) Coal (CPX) Inflation (IX)
1986 1.0000 1.0000 1.0000 1.0000 1.0000
1987 0.9810 1.2134 0.9508 0.9231 1.0334
1988 0.9429 0.9407 0.8934 0.8876 1.0658
1989 0.8929 0.9328 0.9057 0.8639 1.1054
1990 0.9905 1.0119 0.9221 0.9112 1.1607
1991 1.0381 1.0751 0.9344 0.9172 1.2204
1992 1.0929 1.1344 1.0205 0.9231 1.2836
1993 1.1595 1.2292 1.1148 0.9349 1.3512
1994 1.2286 1.3241 1.1844 0.9467 1.4214
1995 1.3000 1.4150 1.2705 0.9527 1.4960
1996 1.4000 1.5415 1.4016 0.9586 1.5768
1997 1.4762 1.6403 1.4918 0.9704 1.6585
1998 1.5452 1.7273 1.5615 0.9763 1.7410
1999 1.6143 1.7905 1.6475 0.9882 1.8235
2000 1.6690 1.8340 1.7049 0.9941 1.9025
2001 1.6690 1.8340 1.7049 0.9941 1.9025
2002 1.6690 1.8340 1.7049 0.9941 1.9025
2003 1.6690 1.8340 1.7049 0.9941 1.9025
2004 1.6690 1.8340 1.7049 0.9941 1.9025
2005 1.6690 1.8340 1.7049 0.9941 1.9025
2006 1.6690 1.8340 1.7049 0.9941 1.9025
2007 1.6690 1.8340 1.7049 0.9941 1.9025
2008 1.6690 1.8430 1.7049 0.9941 1.9025
2009 1.6690 1.8340 1.7049 0.9941 1.9025
2010 1.6690 1.8340 1.7049 0.9941 1.9025

(C) Fuel Price Computation. (1) The deliv-
ered price of the proposed fuel to be burned
(FPBi) must reflect the real escalation rate
of the proposed fuel, and must be computed
with Equation EQ II-3.

EQ-II-3 is: FPB;=MPB [PX|]
where:

FPB;=Price of the proposed fuel (distillate
oil, residual oil, or natural gas) in year i.

MPB=The current delivered market price of
the proposed fuel.

PX;=The fuel price index value in year i,

computed with Equation II-1.
or:

(2) When planning to use more than one
fuel in the proposed unit(s), the petitioner
must use Equation ITI-1 and Equation II-3 to
calculate the annual fuel price of each fuel
to be used. The petitioner then must esti-
mate the proportion of each fuel to be
burned annually over the useful life of the
unit(s). With these proportions and the re-
spective annual fuel prices for each fuel, the
petitioner must compute an annual weighted
average fuel price. The methodology used to
calculate the weighted average fuel price
must follow standard statistical procedures
and be fully documented within the petition.

(d) Fuel Price Computation—Alternate Fuel.
The delivered price of alternate fuel (PFA;)
must reflect the real escalation rate of alter-
nate fuel and must be computed with Equa-
tion II-4.

Equation II-4 is:

PFA=APFxapx;

where:
PFA=The price of the alternate fuel in year

i.

APF - i=The current market price of the al-
ternate fuel f.o.b. the facility).

APX;=The alternate fuel price index value
for year i, computed with Equation II-1.

In most cases the alternate fuel will be
coal. The petitioner must use Equation II-1
(paragraph (b)) to compute the escalation
rate (APX;). If an alternate fuel other than
coal is proposed the source or the derivation
of the index must be fully documented and
be contained in the evidential summary.

[54 FR 52896, Dec. 22, 1989]
PART 508 [RESERVED]
PART 516 [RESERVED]
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SUBCHAPTER G—NATURAL GAS (ECONOMIC REGULATORY
ADMINISTRATION)

PART 580—CURTAILMENT PRIOR-
ITIES FOR ESSENTIAL AGRICUL-
TURAL USES

Sec.

580.01 Purpose.

580.02 Definitions.

580.03 Curtailment priorities.

580.04 Administrative procedures. [Re-
served]

AUTHORITY: Secs. 401, 403, Pub. L. 95-621, 92
Stat. 3394-3395, 3396; secs. 301(b), 402(a), Pub.
L. 95-91, 91 Stat. 578, 594, (42 U.S.C. T115(b),
7117(a)); E.O. 12009, 42 FR 46267.

SOURCE: 44 FR 15646, Mar. 15, 1979, unless
otherwise noted.

§580.01 Purpose.

The purpose of this part is to imple-
ment the authority granted to the Sec-
retary of Energy in section 401 of the
Natural Gas Policy Act of 1978, Public
Law 95-621, 92 Stat. 3394-3395 (1978).

§580.02 Definitions.

(a) Terms defined in section 2 of the
Natural Gas Policy Act of 1978 shall
have the same meaning, as applicable,
for purposes of this part, unless further
defined in paragraph (b) of this section.

(b) The following definitions are ap-
plicable to this part:

(1) Commercial establishment means
any establishment, (including institu-
tions and local, state and federal gov-
ernment agencies) engaged primarily
in the sale of goods or services, where
natural gas is used for purposes other
than those involving manufacturing or
electric power generation.

(2) Essential agricultural use means
any use of natural gas:

(i) For agricultural production, nat-
ural fiber production, natural fiber
processing, food processing, food qual-
ity maintenance, irrigation pumping,
crop drying; or

(ii) As a process fuel or feedstock in
the production of fertilizer, agricul-
tural chemicals, animal feed, or food
which the Secretary of Agriculture de-
termines is necessary for full food and
fiber production.
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(3) Essential agricultural user means
any person who uses natural gas for an
essential agricultural use as defined in
paragraph (b)(2) of this section.

(4) Hospital means a facility whose
primary function is delivering medical
care to patients who remain at the fa-
cility, including nursing and convales-
cent homes. Outpatient clinics or doc-
tors’ offices are not included in this
definition.

(5) High-priority use means any use of
natural gas by a high-priority user as
defined in paragraph (a)(6) of this sec-
tion.

(6) High-priority user means, in no spe-
cific order, any person who uses nat-
ural gas:

(i) In a residence, or

(ii) In a commercial establishment in
amounts of less than 50 Mcf on a peak
day; or

(iii) In any school or hospital; or

(iv) For minimum plant protection
when operations are shut down, for po-
lice protection, for fire protection, in a
sanitation facility, in a correctional fa-
cility, or for emergency situations pur-
suant to 18 CFR 2.78(a)(4).

(T) Interstate pipeline means any per-
son engaged in natural gas transpor-
tation subject to the jurisdiction of the
Federal Energy Regulatory Commis-
sion under the Natural Gas Act.

(8) Residence means a dwelling using
natural gas predominately for residen-
tial purposes such as space heating, air
conditioning, hot water heating, cook-
ing, clothes drying, and other residen-
tial uses, and includes apartment
buildings and other multi-unit residen-
tial buildings.

(9) School means a facility, the pri-
mary function of which is to deliver in-
struction to regularly enrolled stu-
dents in attendance at such facility.
Facilities used for both educational
and non-educational activities are not
included under this definition unless
the latter are merely incidental to the
delivery of instruction.
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§580.03 Curtailment priorities.

(a) Notwithstanding any provision of
law other than section 401(b) of the
Natural Gas Policy Act of 1978, or any
other rule, regulation, or order of the
Department of Energy, the Federal En-
ergy Regulatory Commission or their
predecessor agencies, and to the max-
imum extent practicable, no curtail-
ment plan of an interstate pipeline
may provide for curtailment of deliv-
eries of natural gas for any essential
agricultural use, unless:

(1) Such curtailment does not reduce
the quantity of natural gas delivered
for such use below the use requirement
certified by the Secretary of Agri-
culture under section 401(c) of the Nat-
ural Gas Policy Act of 1978 in order to
meet the requirements of full food and
fiber production; or

(2) Such curtailment is necessary in
order to meet the requirements of
high-priority users; or

(3) The Federal Energy Regulatory
Commission, in consultation with the
Secretary of Agriculture, determines,
by rule or order issued pursuant to sec-
tion 401(b) of the Natural Gas Policy
Act of 1978, that use of a fuel (other
than natural gas) is economically prac-
ticable and that the fuel is reasonably
available as an alternative for such es-
sential agricultural use.

(b) Any essential agricultural user
who also qualifies as a high-priority
user shall be a high-priority user for
purposes of paragraph (a) of this sec-
tion.

(c) The specific relative order of pri-
ority for all uses and users of natural
gas, including high-priority and essen-
tial agricultural uses and users, shall
remain as reflected in effective curtail-
ment plans of interstate pipelines filed
with the Federal Energy Regulatory
Commission to the extent that the rel-
ative order of priorities does not con-
flict with paragraph (a) of this section.

(d) Nothing in this rule shall prohibit
the injection of natural gas into stor-
age by interstate pipelines or deliveries
to its customers for their injection into
storage unless it is demonstrated to
the Federal Energy Regulatory Com-
mission that these injections or deliv-
eries are not reasonably necessary to
meet the requirements of high-priority
users or essential agricultural uses.

Pt. 590

§580.04 Administrative
[Reserved]

PART 590—ADMINISTRATIVE PRO-
CEDURES WITH RESPECT TO THE
IMPORT AND EXPORT OF NAT-
URAL GAS

Subpart A—General Provisions

procedures.

Sec.

590.100 OMB Control Numbers.

590.101 Purpose and scope.

590.102 Definitions.

590.103 General requirements for filing doc-
uments with FE.

590.104 Address for filing documents.

590.106 Computation of time.

590.106 Dockets.

590.107 Service.

590.108 Off-the-record communications.

590.109 FE investigations.

Subpart B—Applications for Authorization
To Import or Export Natural Gas

590.201 General.

590.202 Contents of applications.

590.203 Deficient applications.

590.204 Amendment or withdrawal of appli-
cations.

590.206 Notice of applications.

590.206 Notice of procedures.

590.207 Filing fees.

590.208 Small volume exports.

590.209 Exchanges by displacement.

Subpart C—Procedures

590.301
590.302
590.303
590.304
590.305
590.306
590.307
590.308

General

Motions and answers.

Interventions and answers.

Protests and answers.

Informal discovery.

Subpoenas.

Depositions.

Admissions of facts.

590.309 Settlements.

590.310 Opportunity for additional proce-
dures.

590.311 Conferences.

590.312 Oral presentations.

590.313 Trial-type hearings.

590.314 Presiding officials.

590.315 Witnesses.

590.316 Shortened proceedings.

590.317 Complaints.

Subpart D—Opinions and Orders

590.401
590.402
590.403
590.404
590.405
590.406

Orders to show cause.
Conditional orders.
Emergency interim orders.
Final opinions and orders.
Transferability.
Compliance with orders.



§590.100
590.407 Reports of changes.

Subpart E—Applications for Rehearing

590.501
590.502
590.503
590.504
590.505
ing.

Filing.

Application is not a stay.

Opinion and order on rehearing.
Denial by operation of law.

Answers to applications for rehear-

AUTHORITY: Secs. 301(b), 402(f), and 644,
Pub. L. 95-91, 91 Stat. 578, 585, and 599 (42
U.S.C. 7151(b), 7T172(f), and 7254), Sec. 3, Act of
June 21, 1938, c. 556, 52 Stat. 822 (15 U.S.C.
T17b); E.O. 12009 (42 FR 46267, September 15,
1977); DOE Delegation Order Nos. 0204-111 and
0204-127 (49 FR 6684, February 22, 1984; 54 FR
11437, March 20, 1989).

SOURCE: 54 FR 53531, Dec. 29, 1989, unless
otherwise noted.

Subpart A—General Provisions

§590.100 OMB Control Numbers.

The information collection require-
ments contained in this part have been
approved by the Office of Management
and Budget under Control No. 1903-0081.

§590.101 Purpose and scope.

The purpose of this part is to estab-
lish the rules and procedures required
to be followed by persons to obtain au-
thorizations from DOE to import or ex-
port natural gas under the Natural Gas
Act and by all other persons interested
in participating in a natural gas im-
port or export proceeding before the
agency. This part establishes the pro-
cedural rules necessary to implement
the authorities vested in the Secretary
of Energy by sections 301(b) and 402(f)
of the DOE Act, which have been dele-
gated to the Assistant Secretary.

§590.102 Definitions.

As used in this part:

(a) Assistant Secretary means the As-
sistant Secretary for Fossil Energy or
any employee of the DOE who has been
delegated final decisional authority.

(b) Contested proceeding means a pro-
ceeding:

(1) Where a protest or a motion to in-
tervene, or a notice of intervention, in
opposition to an application or other
requested action has been filed, or

(2) Where a party otherwise notifies
the Assistant Secretary and the other
parties to a proceeding in writing that
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it opposes an application or other re-
quested action.

(c) Decisional employee means the As-
sistant Secretary, presiding officials at
conferences, oral presentations or
trial-type hearings, and any other em-
ployee of the DOE, including consult-
ants and contractors, who are, or may
reasonably be expected to be, involved
in the decision-making process, includ-
ing advising the Assistant Secretary on
the resolution of issues involved in a
proceeding. The term includes those
employees of the DOE assisting in the
conduct of trial-type hearings by per-
forming functions on behalf of the As-
sistant Secretary or presiding official.

(d) DOE means the Department of
Energy, of which FE is a part.

(e) DOE Act means the Department of
Energy Organization Act, Public Law
95-91, 91 Stat. 565 (42 U.S.C. 7101 et seq.).

(f) FE means the Office of The Assist-
ant Secretary for Fossil Energy.

(g) FERC means the Federal Energy
Regulatory Commission.

(h) Interested person means a person,
other than a decisional employee,
whose interest in a proceeding goes be-
yond the general interest of the public
as a whole and includes applicants, in-
tervenors, competitors of applicants,
and other individuals and organiza-
tions, including non-profit and public
interest organizations, and state, local,
and other public officials, with a pro-
prietary, financial or other special in-
terest in the outcome of a proceeding.
The term does not include other federal
agencies or foreign governments and
their representatives, unless the agen-
cy, foreign government, or representa-
tive of a foreign government is a party
to the proceeding.

(i) Natural gas means natural gas and
mixtures of natural gas and synthetic
natural gas, regardless of physical form
or phase, including liquefied natural
gas and gels primarily composed of
natural gas.

(j) NGA means the Natural Gas Act of
June 21, 1938, c. 556, 52 Stat. 821 (15
U.S.C. 717 et seq.).

(k) Off-the-record communication
means a written or oral communica-
tion not on the record which is rel-
evant to the merits of a proceeding,
and about which the parties have not
been given reasonable prior notice of
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the nature and purpose of the commu-
nication and an opportunity to be
present during such communication or,
in the case of a written communica-
tion, an opportunity to respond to the
communication. It does not include
communications concerned solely with
procedures which are not relevant to
the merits of a proceeding. It also does
not include general background discus-
sions about an entire industry or nat-
ural gas markets or communications of
a general nature made in the course of
developing agency policy for future
general application, even though these
discussions may relate to the merits of
a particular proceeding.

(1) Party means an applicant, any per-
son who has filed a motion for and been
granted intervenor status or whose mo-
tion to intervene is pending, and any
state commission which has intervened
by notice pursuant to §590.303(a).

(m) Person means any individual,
firm, estate, trust, partnership, asso-
ciation, company, joint-venture, cor-
poration, United States local, state and
federal governmental unit or instru-
mentality thereof, charitable, edu-
cational or other institution, and oth-
ers, including any officer, director,
owner, employee, or duly authorized
representative of any of the foregoing.

(n) Presiding official means any em-
ployee of the DOE who has been des-
ignated by the Assistant Secretary to
conduct any stage of a proceeding,
which may include presiding at a con-
ference, oral presentation, or trial-type
hearing, and who has been delegated
the authority of the Assistant Sec-
retary to make rulings and issue orders
in the conduct of such proceeding,
other than final opinions and orders,
orders to show cause, emergency in-
terim orders, or conditional decisions
under subpart D and orders on rehear-
ing under subpart E.

(0) Proceeding means the process and
activity, and any part thereof, insti-
tuted by FE either in response to an
application, petition, motion or other
filing under this part, or on its own ini-
tiative, by which FE develops and con-
siders the relevant facts, policy and ap-
plicable law concerning the importa-
tion or exportation of natural gas and
which may lead to the issuance of an
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order by the Assistant Secretary under
subparts D and E.

(p) State commission means the regu-
latory body of a state or municipality
having jurisdiction to regulate rates
and charges for the sale of natural gas
to consumers within the state or mu-
nicipality, or having any regulatory ju-
risdiction over parties involved in the
import or export arrangement.

§590.103 General requirements for fil-
ing documents with FE.

(a) Any document, including but not
limited to an application, amendment
of an application, request, petition,
motion, answer, comment, protest,
complaint, and any exhibit submitted
in connection with such documents,
shall be filed with FE under this part.
Such document shall be considered of-
ficially filed with FE when it has been
received and stamped with the time
and date of receipt by the Office of
Fuels Programs, FE. Documents trans-
mitted to FE must be addressed as pro-
vided in §590.104. All documents and ex-
hibits become part of the record in the
official FE docket file and will not be
returned. An original and fifteen (15)
copies of all applications, filings and
submittals shall be provided to FE. No
specific format is required. Applicants
required to file quarterly reports as a
condition to an authorization need
only file an original and four (4) copies.

(b) Upon receipt by FE, each applica-
tion or other initial request for action
shall be assigned a docket number. Any
petition, motion, answer, request, com-
ment, protest, complaint or other doc-
ument filed subsequently in a docketed
proceeding with FE shall refer to the
assigned docket number. All docu-
ments shall be signed either by the per-
son upon whose behalf the document is
filed or by an authorized representa-
tive. Documents signed by an author-
ized representative shall contain a cer-
tified statement that the representa-
tive is a duly authorized representative
unless the representative has a cer-
tified statement already on file in the
FE docket of the proceeding. All docu-
ments shall also be verified under oath
or affirmation by the person filing, or
by an officer or authorized representa-
tive of the firm having knowledge of
the facts alleged. Each document filed
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with FE shall contain a certification
that a copy has been served as required
by §590.107 and indicate the date of
service. Service of each document must
be made not later than the date of the
filing of the document.

(c) A person who files an application
shall state whether, to the best knowl-
edge of that person, the same or a re-
lated matter is being considered by any
other part of the DOE, including the
FERC, or any other Federal agency or
department and, if so, shall identify
the matter and the agency or depart-
ment.

§590.104 Address for filing documents.

All documents filed under this part
shall be addressed to: Office of Fuels
Programs, Fossil Energy, U.S. Depart-
ment of Energy, Docket Room 3F-056,
FE-50, Forrestal Building, 1000 Inde-
pendence Avenue SW., Washington, DC
20585. All hand delivered documents
shall be filed with the Office of Fuels
Programs at the above address between
the hours of 8 a.m. and 4:30 p.m., Mon-
day through Friday, except Federal
holidays.

§590.105 Computation of time.

(a) In computing any period of time
prescribed or allowed by these regula-
tions, the day of the act or event from
which the designated period of time be-
gins to run is not included. The period
of time begins to run the next day after
the day of the act or event. The last
day of the period so computed is in-
cluded unless it is a Saturday, Sunday,
or legal Federal holiday, in which
event the period runs until the end of
the next day that is neither a Satur-
day, Sunday, nor a legal Federal holi-
day, unless otherwise provided by this
part or by the terms of an FE order.
Documents received after the regular
business hours of 8 a.m. to 4:30 p.m. are
deemed filed on the next regular busi-
ness day.

(b) When a document is required to
be filed with FE within a prescribed
time, an extension of time to file may
be granted for good cause shown.

(c) An order is issued and effective
when date stamped by the Office of
Fuels Programs, FE, after the order
has been signed unless another effec-
tive date is specified in the order.
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§590.106 Dockets.

The FE shall maintain a docket file
of each proceeding under this part,
which shall contain the official record
upon which all orders provided for in
subparts D and E shall be based. The
official record in a particular pro-
ceeding shall include the official serv-
ice list, all documents filed under
§590.103, the official transcripts of any
procedures held under subpart C, and
opinions and orders issued by FE under
subparts D and E, and reports of con-
tract amendments under §590.407. All
dockets shall be available for inspec-
tion and copying by the public during
regular business hours between 8 a.m.
and 4:30 p.m. Dockets are located in the
Office of Fuels Programs, FE, Docket
Room 3F-056, Forrestal Building, 1000
Independence Avenue SW., Washington,
DC 20585.

§590.107

(a) An applicant, any other party to a
proceeding, or a person filing a protest
shall serve a copy of all documents
filed with FE upon all parties unless
otherwise provided in this part. The
copy of a document served upon parties
shall be a true copy of the document
filed with FE, but does not have to be
a copy stamped with the time and date
of receipt by FE. The FE shall main-
tain an official service list for each
proceeding which shall be provided
upon request.

(b) When the parties are not known,
such as during the initial comment pe-
riod following publication of the notice
of application, service requirements
under paragraph (a) of this section may
be met by serving a copy of all docu-
ments on the applicant and on FE for
inclusion in the FE docket in the pro-
ceeding.

(c) All documents required to be
served under this part may be served
by hand, certified mail, registered
mail, or regular mail. It shall be the re-
sponsibility of the serving party to en-
sure that service is effected in a timely
manner. Service is deemed complete
upon delivery or upon mailing, which-
ever occurs first.

(d) Service upon a person’s duly au-
thorized representatives on the official
service list shall constitute service
upon that person.

Service.
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(e) All FE orders, notices, or other
FE documents shall be served on the
parties by FE either by hand, reg-
istered mail, certified mail, or regular
mail, except as otherwise provided in
this part.

§590.108
tions.

Off-the-record communica-

(a) In any contested proceeding under
this part:

(1) No interested person shall make
an off-the-record communication or
knowingly cause an off-the-record com-
munication to be made to any
decisional employee.

(2) No decisional employee shall
make an off-the-record communication
or knowingly cause an off-the-record
communication to be made to any in-
terested person.

(3) A decisional employee who re-
ceives, makes, or knowingly causes to
be made an oral off-the-record commu-
nication prohibited by this section
shall prepare a memorandum stating
the substance of the communication
and any responses made to it.

(4) Within forty-eight (48) hours of
the off-the-record communication, a
copy of all written off-the-record com-
munications or memoranda prepared in
compliance with paragraph (a)(3) of
this section shall be delivered by the
decisional employee to the Assistant
Secretary and to the Deputy Assistant
Secretary for Fuels Programs. The ma-
terials will then be made available for
public inspection by placing them in
the docket associated with the pro-
ceeding.

(5) Requests by a party for an oppor-
tunity to rebut, on the record, any
facts or contentions in an off-the-
record communication may be filed in
writing with the Assistant Secretary.
The Assistant Secretary shall grant
such requests only for good cause.

(6) Upon being notified of an off-the-
record communication made by a party
in violation of this section, the Assist-
ant Secretary may, to the extent con-
sistent with the interests of justice and
the policies of the NGA and the DOE
Act, require the party to show cause
why the party’s claim or interest in
the proceeding should not be dismissed,
denied, disregarded, or otherwise ad-
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versely affected on account of the vio-
lation.

(b) The prohibitions of paragraph (a)
of the section shall apply only to con-
tested proceedings and begin at the
time either a protest or a motion to in-
tervene or notice of intervention in op-
position to the application or other re-
quested action is filed with FE, or a
party otherwise specifically notifies
the Assistant Secretary and the other
parties in writing of its opposition to
the application or other requested ac-
tion, whichever occurs first.

§590.109 FE investigations.

The Assistant Secretary or the As-
sistant Secretary’s delegate may inves-
tigate any facts, conditions, practices,
or other matters within the scope of
this part in order to determine whether
any person has violated or is about to
violate any provision of the NGA or
other statute or any rule, regulation,
or order within the Assistant Sec-
retary’s jurisdiction. In conducting
such investigations, the Assistant Sec-
retary or the Assistant Secretary’s del-
egate may, among other things, sub-
poena witnesses to testify, subpoena or
otherwise require the submission of
documents, and order testimony to be
taken by deposition.

Subpart B—Applications for Au-
thorization To Import or Export
Natural Gas

§590.201 General.

(a) Any person seeking authorization
to import or export natural gas into or
from the United States, to amend an
existing import or export authoriza-
tion, or seeking any other requested
action, shall file an application with
the FE under the provisions of this
part.

(b) Applications shall be filed at least
ninety (90) days in advance of the pro-
posed import or export or other re-
quested action, unless a later date is
permitted for good cause shown.

[64 FR 53531, Dec. 29, 1989; 55 FR 14916, Apr.
19, 1990]
§590.202 Contents of applications.

(a) KEach application filed under
§590.201 shall contain the exact legal
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name of the applicant, the names, ti-
tles, and mailing addresses of a max-
imum of two persons for the official
service list, a statement describing the
action sought from FE, the justifica-
tion for such action, including why the
proposed action is not inconsistent
with the public interest, and the FE
docket number, if applicable.

(b) Each application shall include the
matters listed below to the extent ap-
plicable. All factual matters shall be
supported to the extent practicable by
the necessary data or documents. Cop-
ies of relevant documents filed or in-
tended to be filed with FERC may be
submitted to satisfy the requirements
of this section. Topics to be addressed
or described shall include:

(1) The scope of the project, including
the volumes of natural gas involved,
expressed in either Mcf or Bef and their
Btu equivalents, the dates of com-
mencement and completion of the pro-
posed import or export, and the facili-
ties to be utilized or constructed;

(2) The source and security of the
natural gas supply to be imported or
exported, including contract volumes
and a description of the gas reserves
supporting the project during the term
of the requested authorization;

(3) Identification of all the partici-
pants in the transaction, including the
parent company, if any, and identifica-
tion of any corporate or other affili-
ations among the participants;

(4) The terms of the transaction, such
as take-or-pay obligations, make-up
provisions, and other terms that affect
the marketability of the gas;

(5) The provisions of the import ar-
rangement which establish the base
price, volume requirements, transpor-
tation and other costs, and allow ad-
justments during the life of the
project, and a demonstration as to why
the import arrangement is and will re-
main competitive over the life of the
project and is otherwise not incon-
sistent with the public interest;

(6) For proposed imports, the need for
the natural gas by the applicant or ap-
plicant’s prospective customers, in-
cluding a description of the persons
who are expected to purchase the nat-
ural gas; and for proposed exports, the
lack of a national or regional need for
the gas; and
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(7) The potential environmental im-
pact of the project. To the extent pos-
sible, the application shall include a
listing and description of any environ-
mental assessments or studies being
performed on the proposed gas project.
The application shall be updated as the
status of any environmental assess-
ments changes.

(c) The application shall also have
attached a statement, including a
signed opinion of legal counsel, show-
ing that a proposed import or export of
natural gas is within the corporate
powers of the applicant and a copy of
all relevant contracts and purchase
agreements.

(d) The Assistant Secretary or the
Assistant Secretary’s delegate may at
any time require the applicant and
other parties to make supplemental fil-
ings of additional information nec-
essary to resolve issues raised by the
application.

(e) All information and data filed in
support of or against an application
will be placed in the official FE docket
file of the proceeding and will not be
afforded confidential treatment, unless
the party shows why the information
or data should be exempted from public
disclosure and the Assistant Secretary
or Assistant Secretary’s delegate de-
termines that such information or data
shall be afforded confidential treat-

ment. Such determination shall be
made in accordance with 10 CFR
1004.11.

[54 FR 53531, Dec. 29, 1989; 556 FR 18227, May 1,
1990]

§590.203 Deficient applications.

If an application is incomplete or
otherwise deemed deficient, the Assist-
ant Secretary or the Assistant Sec-
retary’s delegate may require the ap-
plicant to submit additional informa-
tion or exhibits to remedy the defi-
ciency. If the applicant does not rem-
edy the deficiency within the time
specified by the Assistant Secretary or
the Assistant Secretary’s delegate, the
application may be dismissed without
prejudice to refiling at another time.

§590.204 Amendment or withdrawal of
applications.

(a) The applicant may amend or sup-
plement the application at any time
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prior to issuance of the Assistant Sec-
retary’s final opinion and order resolv-
ing the application, and shall amend or
supplement the application whenever
there are changes in material facts or
conditions upon which the proposal is
based.

(b) The Assistant Secretary may for
good cause shown by motion of a party
or upon the Assistant Secretary’s own
initiative decline to act on, in whole or
in part, an amendment or supplement
requested by an applicant under para-
graph (a) of this section.

(c) After written notice to FE and
service upon the parties of that notice
an applicant may withdraw an applica-
tion. Such withdrawal shall be effec-
tive thirty (30) days after notice to FE
if the Assistant Secretary does not
issue an order to the contrary within
that time period.

§590.205 Notice of applications.

(a) Upon receipt of an application,
the FE shall publish a notice of appli-
cation in the FEDERAL REGISTER. The
notice shall summarize the proposal.
Except in emergency circumstances,
generally the notice shall provide a
time limit of not less than thirty (30)
days from the notice’s date of publica-
tion in the FEDERAL REGISTER for per-
sons to file protests, comments, or a
motion to intervene or notice of inter-
vention, as applicable. The notice may
also request comments on specific
issues or matters of fact, law, or policy
raised by the application.

(b) The notice of application shall ad-
vise the parties of their right to re-
quest additional procedures, including
the opportunity to file written com-
ments and to request that a con-
ference, oral presentation, or trial-type
hearing be convened. Failure to request
additional procedures at this time shall
be deemed a waiver of any right to ad-
ditional procedures should the Assist-
ant Secretary decide to grant the ap-
plication and authorize the import or
export by issuing a final opinion and
order in accordance with §590.316.

(c) Where negotiations between the
DOE, including FE, and a foreign gov-
ernment have resulted in a formal pol-
icy agreement or statement affecting a
particular import or export proceeding,
FE shall include in the notice of appli-
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cation a description of the terms or
policy positions of that agreement or
statement to the extent they apply to
the proceeding, and invite comment. A
formal policy agreement or statement
affecting a particular import or export
proceeding that is arrived at after pub-
lication of the notice of application
shall be placed on the record in that
proceeding and the parties given an op-
portunity to comment thereon.

§590.206 Notice of procedures.

In all proceedings where, following a
notice of application and the time
specified in the notice for the filing of
responses thereto, the Assistant Sec-
retary determines to have additional
procedures, which may consist of the
filing of supplemental written com-
ments, written interrogatories or other
discovery procedures, a conference,
oral presentation, or trial-type hear-
ing, the Assistant Secretary shall pro-
vide the parties with notice of the pro-
cedures the Assistant Secretary has de-
termined to follow in the proceeding
and advise the parties of their right to
request any additional procedures in
accordance with the provisions of
§590.310. The notice of procedures may
identify and request comments on spe-
cific issues of fact, law, or policy rel-
evant to the proceeding and may estab-
lish a time limit for requesting addi-
tional procedures.

§590.207

A non-refundable filing fee of fifty
dollars ($50) shall accompany each ap-
plication filed under §590.201. Checks
shall be made payable to ‘“‘Treasury of
the United States.”

Filing fees.

§590.208 Small volume exports.

Any person may export up to 100,000
cubic feet of natural gas (14.73 pounds
per square inch at 60 degrees Fahr-
enheit) or the liquefied or compressed
equivalent thereof, in a single ship-
ment for scientific, experimental, or
other non-utility gas use without prior
authorization of the Assistant Sec-
retary.
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§590.209 Exchanges by displacement.

Any importer of natural gas may
enter into an exchange by displace-
ment agreement without the prior au-
thorization of the Assistant Secretary
when the net effect of the exchange is
no different than under the importer’s
existing authorization. An exchange by
displacement is an arrangement where-
by authorized imported volumes are
displaced by other gas for purposes of
storage or flexibility. The term of the
exchange agreement may not exceed
five (b) years, the volumes imported
may not exceed the importer’s existing
import authorization, and no actual
natural gas may flow across the United
States border under the terms of the
exchange agreement. Any importer
who enters into an exchange agreement
pursuant to this section shall file with
FE within fifteen (15) days after the
start up of the exchange, a written de-
scription of the transaction, the exact
volume of natural gas to be displaced,
the name of the purchaser, and the im-
port authorization under which the ex-
change is being carried out.

Subpart C—Procedures

§590.301 General.

The procedures of this subpart are
applicable to proceedings conducted on
all applications or other requested ac-
tions filed under this part. The Assist-
ant Secretary may conduct all aspects
of the procedures of this subpart or
may designate a presiding official pur-
suant to §590.314.

§590.302 Motions and answers.

(a) Motions for any procedural or in-
terlocutory ruling shall set forth the
ruling or relief requested and state the
grounds and the statutory or other au-
thority relied upon. All written mo-
tions shall comply with the filing re-
quirements of §590.103. Motions made
during conferences, oral presentations
or trial-type hearings may be stated
orally upon the record, unless the As-
sistant Secretary or the presiding offi-
cial determines otherwise.

(b) Any party may file an answer to
any written motion within fifteen (15)
days after the motion is filed, unless
another period of time is established by
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the Assistant Secretary or the pre-
siding official. Answers shall be in
writing and shall detail each material
allegation of the motion being an-
swered. Answers shall state clearly and
concisely the facts and legal authori-
ties relied upon.

(c) Any motion, except for motions
seeking intervention or requesting that
a conference, oral presentation or trial-
type hearing be held, shall be deemed
to have been denied, unless the Assist-
ant Secretary or presiding official acts
within thirty (30) days after the motion
is filed.

§590.303 Interventions and answers.

(a) A state commission may inter-
vene in a proceeding under this part as
a matter of right and become a party
to the proceeding by filing a notice of
intervention no later than the date
fixed for filing motions to intervene in
the applicable FE notice or order. If
the period for filing the notice has ex-
pired, a state commission may be per-
mitted to intervene by complying with
the filing and other requirements ap-
plicable to any other person seeking to
become a party to the proceeding as
provided in this section.

(b) Any other person who seeks to be-
come a party to a proceeding shall file
a motion to intervene, which sets out
clearly and concisely the facts upon
which the petitioner’s claim of interest
is based.

(c) A motion to intervene shall state,
to the extent known, the position
taken by the movant and the factual
and legal basis for such positions in
order to advise the parties and the As-
sistant Secretary as to the specific
issues of policy, fact, or law to be
raised or controverted.

(d) Motions to intervene may be filed
at any time following the filing of an
application, but no later than the date
fixed for filing such motions or notices
in the applicable FE notice or order,
unless a later date is permitted by the
Assistant Secretary for good cause
shown and after considering the impact
of granting the late motion of the pro-
ceeding. BEach motion or notice shall
list the names, titles, and mailing ad-
dresses of a maximum of two persons
for the official service list.
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(e) Any party may file an answer to a
motion to intervene, but such answer
shall be made within fifteen (15) days
after the motion to intervene was filed,
unless a later date is permitted by the
Assistant Secretary for good cause
shown. Answers shall be in writing. An-
swers shall detail each material allega-
tion of the motion to intervene being
answered and state clearly and con-
cisely the facts and legal authorities
relied upon. Failure to answer is
deemed a waiver of any objection to
the intervention. This paragraph does
not prevent the Assistant Secretary
from ruling on a motion to intervene
and issuing a final opinion and order in
accordance with §590.316 prior to the
expiration of the fifteen (15) days in
which a party has to answer a motion
to intervene.

(f) If an answer in opposition to a mo-
tion to intervene is timely filed or if
the motion to intervene is not timely
filed, then the movant becomes a party
only after the motion to intervene is
expressly granted.

(g) If no answer in opposition to a
motion to intervene is filed within the
period of time prescribed in paragraph
(e) of this section, the motion to inter-
vene shall be deemed to be granted, un-
less the Assistant Secretary denies the
motion in whole or in part or otherwise
limits the intervention prior to the ex-
piration of the time allowed in para-
graph (e) for filing an answer to the
motion to intervene. Where the motion
to intervene is deemed granted, the
participation of the intervenor shall be
limited to matters affecting asserted
rights and interests specifically set
forth in the motion to intervene, and
the admission of such intervenor to
party status shall not be construed as
recognition by FE that the intervenor
might be aggrieved because of any
order issued.

(h) In the event that a motion for
late intervention is granted, an inter-
venor shall accept the record of the
proceeding as it was developed prior to
the intervention.

§590.304 Protests and answers.

(a) Any person objecting to an appli-
cation filed under §590.201 of this part
or to any action taken by FE under
this part may file a protest. No par-
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ticular form is required. The protest
shall identify the person filing the pro-
test, the application or action being
objected to, and provide a concise
statement of the reasons for the pro-
test.

(b) The filing of a protest, without
also filing a motion to intervene or a
notice of intervention, shall not make
the person filing the protest a party to
the proceeding.

(c) A protest shall be made part of
the official FE docket file in the pro-
ceeding and shall be considered as a
statement of position of the person fil-
ing the protest, but not as establishing
the validity of any assertion upon
which the decision would be based.

(d) Protests shall be served on the ap-
plicant and all parties by the person
filing the protest. If the person filing
the protest is unable to provide service
on any person identified as a party to
the proceeding after a good faith effort,
then FE shall effect service. However,
when the parties are not known, serv-
ice requirements may be met by serv-
ing a copy on the applicant and on FE
as provided in §590.107(b).

(e) Protests may be filed at any time
following the filing of an application,
but no later than the date fixed for fil-
ing protests in the applicable FE notice
or order, unless a later date is per-
mitted by the Assistant Secretary for
good cause shown.

(f) Any party may file an answer to a
protest but such answer must be filed
within fifteen (15) days after the pro-
test was filed, unless a later date is
permitted by the Assistant Secretary
for good cause shown.

[564 FR 53531, Dec. 29, 1989; 55 FR 14916, Apr.
19, 1990]

§590.305 Informal discovery.

The parties to a proceeding may con-
duct discovery through use of proce-
dures such as written interrogatories
or production of documents. In re-
sponse to a motion by a party, the As-
sistant Secretary or presiding official
may determine the procedures to be
utilized for discovery if the parties
cannot agree on such procedures.

§590.306 Subpoenas.

(a) Subpoenas for the attendance of
witnesses at a trial-type hearing or for
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the production of documentary evi-
dence may be issued upon the initiative
of the Assistant Secretary or presiding
official, or upon written motion of a
party or oral motion of a party during
a conference, oral presentation, or
trial-type hearing, if the Assistant Sec-
retary or presiding official determines
that the evidence sought is relevant
and material.

(b) Motions for the issuance of a sub-
poena shall specify the relevance, ma-
teriality, and scope of the testimony or
documentary evidence sought, includ-
ing, as to documentary evidence, speci-
fication to the extent possible of the
documents sought and the facts to be
proven by them, the issues to which
they relate, and why the information
or evidence was not obtainable through
discovery procedures agreed upon by
the parties.

(c) If service of a subpoena is made by
a United States Marshal or a Deputy
United States Marshal, service shall be
evidenced by their return. If made by
another person, that person shall af-
firm that service has occurred and file
an affidavit to that effect with the
original subpoena. A witness who is
subpoenaed shall be entitled to witness
fees as provided in §590.315(c).

§590.307

(a) Upon motion filed by a party, the
Assistant Secretary or presiding offi-
cial may authorize the taking of testi-
mony of any witness by deposition. Un-
less otherwise directed in the author-
ization issued, a witness being deposed
may be examined regarding any matter
which is relevant to the issues involved
in the pending proceeding.

(b) Parties authorized to take a depo-
sition shall provide written notice to
the witness and all other parties at
least ten (10) days in advance of the
deposition unless such advance notice
is waived by mutual agreement of the
parties.

(c) The requesting motion and notice
shall state the name and mailing ad-
dress of the witness, delineate the sub-
ject matters on which the witness is
expected to testify, state the reason
why the deposition should be taken, in-
dicate the time and place of the deposi-
tion, and provide the name and mailing

Depositions.
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address of the person taking the depo-
sition.

(d) A witness whose testimony is
taken by deposition shall be sworn in
or shall affirm concerning the matter
about which the witness has been
called to testify before any questions
are asked or testimony given. A wit-
ness deposed shall be entitled to wit-
ness fees as provided in §590.315(c).

(e) The moving party shall file the
entire deposition with FE after it has
been subscribed and certified. No por-
tion of the deposition shall constitute
a part of the record in the proceedings
unless received in evidence, in whole or
in part, by the Assistant Secretary or
presiding official.

§590.308 Admissions of facts.

(a) At any time prior to the end of a
trial-type hearing, or, if there is no
trial-type hearing, ©prior to the
issuance of a final opinion and order
under §590.404, any party, the Assistant
Secretary, or the presiding official may
serve on any party a written request
for admission of the truth of any mat-
ters at issue in the proceeding that re-
late to statements or opinions of fact
or of the application of law to fact.

(b) A matter shall be considered ad-
mitted and conclusively established for
the purposes of any proceeding in
which a request for admission is served
unless, within fifteen (15) days of such
time limit established by the Assistant
Secretary or presiding official, the
party to whom the request is directed
answers or objects to the request. Any
answer shall specifically admit or deny
the matter, or set forth in detail the
reasons why the answering party can-
not truthfully admit or deny the mat-
ter. An answering party may not give
lack of information or knowledge as a
reason for failure to admit or deny, un-
less the answering party states that,
after reasonable inquiry, the answering
party has been unable to obtain suffi-
cient information to admit or deny. If
an objection is made, the answering
party shall state the reasons for the
objection.

(c) If the Assistant Secretary or pre-
siding official determines that an an-
swer to a request for admission does
not comply with the requirements of
this section, the Assistant Secretary or
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presiding official may order either that
the matter is admitted or that an
amended answer be served.

(d) A copy of all requests for admis-
sion and answers thereto shall be filed
with FE in accordance with §590.103.
Copies of any documents referenced in
the request shall be served with the re-
quest unless they are known to be in
the possession of the other parties.

(e) The Assistant Secretary or pre-
siding official may limit the number of
requests for admission of facts in order
to expedite a proceeding through elimi-
nation of duplicative requests.

§590.309 Settlements.

The parties may conduct settlement
negotiations. If settlement negotia-
tions are conducted during a con-
ference, at the request of one of the
parties, the Assistant Secretary or pre-
siding official may order that the dis-
cussions be off-the-record with no tran-
script of such settlement negotiations
being prepared for inclusion in the offi-
cial record of the proceeding. No offer
of settlement, comment or discussion
by the parties with respect to an offer
of settlement shall be subject to dis-
covery or admissible into evidence
against any parties who object to its
admission.

§590.310 Opportunity for additional
procedures.

Any party may file a motion request-
ing additional procedures, including
the opportunity to file written com-
ments, request written interrogatories
or other discovery procedures, or re-
quest that a conference, oral presen-
tation or trial-type hearing be held.
The motion shall describe what type of
procedure is requested and include the
information required by §§590.311,
590.312 and 590.313, as appropriate. Fail-
ure to request additional procedures
within the time specified in the notice
of application or in the notice of proce-
dure, if applicable, shall constitute a
waiver of that right unless the Assist-
ant Secretary for good cause shown
grants additional time for requesting
additional procedures. If no time limit
is specified in the notice or order, addi-
tional procedures may be requested at
any time prior to the issuance of a
final opinion and order. At any time
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during a proceeding, the Assistant Sec-
retary or presiding official may on his
or her own initiative determine to pro-
vide additional procedures.

[564 FR 53531, Dec. 29, 1989; 55 FR 14916, Apr.
19, 1990]

§590.311 Conferences.

(a) Upon motion by a party, a con-
ference of the parties may be convened
to adjust or settle the proceedings, set
schedules, delineate issues, stipulate
certain issues of fact or law, set proce-
dures, and consider other relevant mat-
ters where it appears that a conference
will materially advance the pro-
ceeding. The Assistant Secretary or
presiding official may delineate the
issues which are to be considered and
may place appropriate limitations on
the number of intervenors who may
participate, if two or more intervenors
have substantially like interests.

(b) A motion by a party for a con-
ference shall include a specific showing
why a conference will materially ad-
vance the proceeding.

(c) Conferences shall be recorded, un-
less otherwise ordered by the Assistant
Secretary or presiding official, and the
transcript shall be made a part of the
official record of the proceeding and
available to the public.

§590.312 Oral presentations.

(a) Any party may file a motion re-
questing an opportunity to make an
oral presentation of views, arguments,
including arguments of counsel, and
data on any aspect of the proceeding.
The motion shall identify the substan-
tial question of fact, law or policy at
issue and demonstrate that it is mate-
rial and relevant to the merits of the
proceeding. The party may submit ma-
terial supporting the existence of sub-
stantial issues. The Assistant Sec-
retary or presiding official ordinarily
will grant a party’s motion for an oral
presentation, if the Assistant Sec-
retary or presiding official determines
that a substantial question of fact, law,
or policy is at issue in the proceeding
and illumination of that question will
be aided materially by such an oral
presentation.

(b) The Assistant Secretary or pre-
siding official may require parties
making oral presentations to file briefs
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or other documents prior to the oral
presentation. The Assistant Secretary
or presiding official also may delineate
the issues that are to be considered at
the oral presentation and place appro-
priate limitations on the number of in-
tervenors who may participate if two
or more intervenors have substantially
like interests.

(c) Oral presentations shall be con-
ducted in an informal manner with the
Assistant Secretary or the presiding of-
ficial and other decisional employees
presiding as a panel. The panel may
question those parties making an oral
presentation. Cross-examination by the
parties and other more formal proce-
dures used in trial-type hearings will
not be available in oral presentations.
The oral presentation may be, but need
not be, made by legal counsel.

(d) Oral presentations shall be re-
corded, and the transcript shall be
made part of the official record of the
proceeding and available to the public.

§590.313 Trial-type hearings.

(a) Any party may file a motion for a
trial-type hearing for the purpose of
taking evidence on relevant and mate-
rial issues of fact genuinely in dispute
in the proceeding. The motion shall
identify the factual issues in dispute
and the evidence that will be pre-
sented. The party must demonstrate
that the issues are genuinely in dis-
pute, relevant and material to the deci-
sion and that a trial-type hearing is
necessary for a full and true disclosure
of the facts. The Assistant Secretary or
presiding official shall grant a party’s
motion for a trial-type hearing, if the
Assistant Secretary or presiding offi-
cial determines that there is a relevant
and material factual issue genuinely in
dispute and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

(b) In trial-type hearings, the parties
shall have the right to be represented
by counsel, to request discovery, to
present the direct and rebuttal testi-
mony of witnesses, to cross-examine
witnesses under oath, and to present
documentary evidence.

(c) The Assistant Secretary or pre-
siding official upon his or her own ini-
tiative or upon the motion of any party
may consolidate any proceedings in-
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volving common questions of fact in
whole or in part for a trial-type hear-
ing. The Assistant Secretary or pre-
siding official may also place appro-
priate limitations on the number of in-
tervenors who may participate if two
or more intervenors have substantially
like interests.

(d) The Assistant Secretary or pre-
siding official may make such rulings
for trial-type hearings, including delin-
eation of the issues and limitation of
cross-examination of a witness, as are
necessary to obtain a full and true dis-
closure of the facts and to limit irrele-
vant, immaterial, or unduly repetitious
evidence.

(e) At trial-type hearings, the Assist-
ant Secretary or presiding official, or
any other decisional employee directed
by the Assistant Secretary or presiding
official, may call witnesses for testi-
mony or presenting exhibits that di-
rectly relate to a particular issue of
fact to be considered at the hearing.
The Assistant Secretary or presiding
official, or any other decisional em-
ployee directed by the Assistant Sec-
retary or presiding official, may also
question witnesses offered by the par-
ties concerning their testimony.

(f) Trial-type hearings shall be re-
corded, and the transcript shall be
made part of the official record of the
proceeding and available to the public.

§590.314 Presiding officials.

(a) The Assistant Secretary may des-
ignate a presiding official to conduct
any stage of the proceeding, including
officiating at a conference, oral presen-
tation, or trial-type hearing. The pre-
siding official shall have the full au-
thority of the Assistant Secretary dur-
ing such proceedings.

(b) A presiding official at a con-
ference, oral presentation, or trial-type
hearing shall have the authority to
regulate the conduct of the proceeding
including, but not limited to, deter-
mination of the issues to be raised dur-
ing the course of the conference, oral
presentation, or trial-type hearing, ad-
ministering oaths or affirmations, di-
recting discovery, ruling on objections
to the presentation of testimony or ex-
hibits, receiving relevant and material
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evidence, requiring the advance sub-
mission of written testimony and ex-
hibits, ruling on motions, determining
the format, directing that briefs be
filed with respect to issues raised or to
be raised during the course of the con-
ference, oral presentation or trial-type
hearing, questioning witnesses, taking
reasonable measures to exclude dupli-
cative material, and placing limita-
tions on the number of witnesses to be
called by a party.

§590.315 Witnesses.

(a) The Assistant Secretary or pre-
siding official may require that the di-
rect testimony of witnesses in trial-
type hearings be submitted in advance
of the hearing and be under oath, and
in written form.

(b) Witnesses who testify in trial-
type hearings shall be under oath or af-
firmation before being allowed to tes-
tify.

(c) Witnesses subpoenaed pursuant to
§590.306 shall be paid the same fees and
mileage as paid for like services in the
District Courts of the United States.

(d) Witnesses subpoenaed pursuant to
§590.307 shall be paid the same fees and
mileage as paid for like services in the
District Court of the United States.

[564 FR 53531, Dec. 29, 1989; 55 FR 14916, Apr.
19, 1990]

§590.316 Shortened proceedings.

In any proceeding where, in response
to a notice of application or notice of
procedures, if applicable, no party files
a motion requesting additional proce-
dures, including the right to file writ-
ten comments, or the holding of a con-
ference, oral presentation, or trial-type
hearing, or where the Assistant Sec-
retary determines that such requested
additional procedures are not required
pursuant to §§590.310, 590.311, 590.312
and 590.313, the Assistant Secretary
may issue a final opinion and order on
the basis of the official record, includ-
ing the application and all other fil-
ings. In any proceeding in which the
Assistant Secretary intends to deny
the application or grant the applica-
tion with the attachment of material
conditions unknown to, or likely to be
opposed by, the applicant, solely on the
basis of the application and responses
to the notice of application or notice of
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procedures, if applicable, without addi-
tional procedures, the Assistant Sec-
retary shall advise the parties in writ-
ing generally of the issues of concern
to the Assistant Secretary upon which
the denial or material conditions would
be based and provide them with an op-
portunity to request additional proce-
dures pursuant to §§590.310, 590.311,
590.312 and 590.313.

§590.317 Complaints.

(a) Any person may file a complaint
objecting to the actions by any other
person under any statute, rule, order or
authorization applicable to an existing
import or export authorization over
which FE has jurisdiction. No par-
ticular form is required. The complaint
must be filed with FE in writing and
must contain the name and address of
the complainant and the respondent
and state the facts forming the basis of
the complaint.

(b) A complaint concerning an exist-
ing import or export authorization
shall be served on all parties to the
original import or export authorization
proceeding either by the complainant
or by FE if the complainant has made
a good faith effort but has been unable
to effect service.

(c) The Assistant Secretary may
issue an order to show cause under
§590.401, or may provide opportunity
for additional procedures pursuant to
§§590.310, 590.311, 590.312, or §590.313, in
order to determine what action should
be taken in response to the complaint.

Subpart D—Opinions and Orders

§590.401 Orders to show cause.

A proceeding under this part may
commence upon the initiative of the
Assistant Secretary or in response to
an application by any person request-
ing FE action against any other person
alleged to be in contravention or viola-
tion of any authorization, statute,
rule, order, or law administered by FE
applicable to the import or export of
natural gas, or for any other alleged
wrong involving importation or expor-
tation of natural gas over which FE
has jurisdiction. Any show cause order
issued shall identify the matters of in-
terest or the matters complained of
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that the Assistant Secretary is inquir-
ing about, and shall be deemed to be
tentative and for the purpose of fram-
ing issues for consideration and deci-
sion. The respondent named in the
order shall respond orally or in writ-
ing, or both, as required by the order. A
show cause order is not a final opinion
and order.

§590.402 Conditional orders.

The Assistant Secretary may issue a
conditional order at any time during a
proceeding prior to issuance of a final
opinion and order. The conditional
order shall include the basis for not
issuing a final opinion and order at
that time and a statement of findings
and conclusions. The findings and con-
clusions shall be based solely on the of-
ficial record of the proceeding.

§590.403 Emergency interim orders.

Where consistent with the public in-
terest, the Assistant Secretary may
waive further procedures and issue an
emergency interim order authorizing
the import or export of natural gas.
After issuance of the emergency in-
terim order, the proceeding shall be
continued until the record is complete,
at which time a final opinion and order
shall be issued. The Assistant Sec-
retary may attach necessary or appro-
priate terms and conditions to the
emergency interim order to ensure
that the authorized action will be con-
sistent with the public interest.

§590.404 Final opinions and orders.

The Assistant Secretary shall issue a
final opinion and order and attach such
conditions thereto as may be required
by the public interest after completion
and review of the record. The final
opinion and order shall be based solely
on the official record of the proceeding
and include a statement of findings and
conclusions, as well as the reasons or
basis for them, and the appropriate
order, condition, sanction, relief or de-
nial.

§590.405 Transferability.

Authorizations by the Assistant Sec-
retary to import or export natural gas
shall not be transferable or assignable,
unless specifically authorized by the
Assistant Secretary.
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§590.406 Compliance with orders.

Any person required or authorized to
take any action by a final opinion and
order of the Assistant Secretary shall
file with FE, within thirty (30) days
after the requirement or authorization
becomes effective, a notice, under oath,
that such requirement has been com-
plied with or such authorization ac-
cepted or otherwise acted upon, unless
otherwise specified in the order.

§590.407

Any person authorized to import or
export natural gas has a continuing ob-
ligation to give the Assistant Sec-
retary written notification, as soon as
practicable, of any prospective or ac-
tual changes to the information sub-
mitted during the application process
upon which the authorization was
based, including, but not limited to,
changes to: The parties involved in the
import or export arrangement, the
terms and conditions of any applicable
contracts, the place of entry or exit,
the transporters, the volumes accepted
or offered, or the import or export
price. Any notification filed under this
section shall contain the FE docket
number(s) to which it relates. Compli-
ance with this section does not relieve
an importer or exporter from responsi-
bility to file the appropriate applica-
tion to amend a previous import or ex-
port authorization under this part
whenever such changes are contrary to
or otherwise not permitted by the ex-
isting authorization.

Reports of changes.

Subpart E—Applications for
Rehearing

§590.501 Filing.

(a) An application for rehearing of a
final opinion and order, conditional
order, or emergency interim order may
be filed by any party aggrieved by the
issuance of such opinion and order
within thirty (30) days after issuance.
The application shall be served on all
parties.

(b) The application shall state con-
cisely the alleged errors in the final
opinion and order, conditional order, or
emergency interim order and must set
forth specifically the ground or
grounds upon which the application is
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based. If an order is sought to be va-
cated, reversed, or modified by reason
of matters that have arisen since the
issuance of the final opinion and order,
conditional order, or emergency in-
terim order, the matters relied upon
shall be set forth with specificity in
the application. The application shall
also comply with the filing require-
ments of §590.103.

§590.502

The filing of an application for re-
hearing does not operate as a stay of
the Assistant Secretary’s order, unless
specifically ordered by the Assistant
Secretary.

Application is not a stay.

§590.503 Opinion and order on rehear-
ing.

Upon application for rehearing, the
Assistant Secretary may grant or deny
rehearing or may abrogate or modify
the final opinion and order, conditional
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order, or emergency interim order with
or without further proceedings.

§590.504 Denial by operation of law.

Unless the Assistant Secretary acts
upon the application for rehearing
within thirty (30) days after it is filed,
it is deemed to be denied. Such denial
shall constitute final agency action for
the purpose of judicial review.

§590.505 Answers to applications for
rehearing.

No answers to applications for re-
hearing shall be entertained. Prior to
the issuance of any final opinion and
order on rehearing, however, the As-
sistant Secretary may afford the par-
ties an opportunity to file briefs or an-
swers and may order that a conference,
oral presentation, or trial-type hearing
be held on some or all of the issues pre-
sented by an application for rehearing.
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Subpart A—General

SOURCE: 61 FR 7166, Feb. 26, 1996, unless
otherwise noted.

§600.1 Purpose.

This part implements the Federal
Grant and Cooperative Agreement Act,
Pub. L. 95224, as amended by Pub. L.
97-258 (31 U.S.C. 6301-6308), and estab-
lishes uniform policies and procedures
for the award and administration of
DOE grants and cooperative agree-
ments. This subpart (Subpart A) sets
forth the general policies and proce-
dures applicable to the award and ad-
ministration of grants, cooperative
agreements, and technology invest-
ment agreements. The specific guid-
ance for technology investment agree-
ments is contained in part 603.

[61 FR 7166, Feb. 26, 1996, as amended at 70
FR 69253, Nov. 15, 2005]

§600.2 Applicability.

(a) Except as otherwise provided by
Federal statute or program rule, this
part applies to applications, funding
opportunity announcement, and new,
continuation, and renewal awards (and
any subsequent subawards).
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(b) Any new, continuation, or re-
newal award (and any subsequent
subaward) shall comply with any appli-
cable Federal statute, Federal rule, Of-
fice of Management and Budget (OMB)
Circular and Governmentwide guidance
in effect as of the date of such award.

(¢c) Financial assistance to foreign
entities is governed, to the extent ap-
propriate, by this part and by the ad-
ministrative requirements and cost
principles applicable to their respec-
tive recipient type, e.g, governmental,
non-profit, commercial.

[61 FR 7166, Feb. 26, 1996, as amended at 74
FR 44275, Aug. 28, 2009]

§600.3 Definitions.

Amendment means the written docu-
ment executed by a DOE Contracting
Officer that changes one or more terms
or conditions of an existing financial
assistance award.

Award means the written document
executed by a DOE Contracting Officer,
after an application is approved, which
contains the terms and conditions for
providing financial assistance to the
recipient.

Budget period means the interval of
time, specified in the award, into which
a project is divided for budgeting and
funding purposes.

Continuation award means an award
for a succeeding or subsequent budget
period after the initial budget period of
either an approved project period or re-
newal thereof.

Contract means a written procure-
ment contract executed by a recipient
or subrecipient for the acquisition of
property or services under a financial
assistance award.

Contracting Officer means the DOE of-
ficial authorized to execute awards on
behalf of DOE and who is responsible
for the business management and non-
program aspects of the financial assist-
ance process.

Cost sharing or matching means that
portion of project or programs costs
not borne by the Federal Government.

DOE Patent Counsel means the De-
partment of Energy Patent Counsel as-
sisting the Contracting Officer in the
review and coordination of patents and
data related items.

Financial assistance means the trans-
fer of money or property to a recipient
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or subrecipient to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute. For pur-
poses of this part, financial assistance
instruments are grants and cooperative
agreements and subawards.

Head of Contracting Activity or HCA
means a DOE official with senior man-
agement authority for the award and
administration of financial assistance
instruments within one or more DOE
organizational elements.

Merit review means a thorough, con-
sistent, and objective examination of
applications based on pre-established
criteria by persons who are inde-
pendent of those submitting the appli-
cations and who are knowledgeable in
the field of endeavor for which support
is requested.

Nonprofit organization means any cor-
poration, trust, foundation, or institu-
tion which is entitled to exemption
under section 501(c)(3) of the Internal
Revenue Code, or which is not orga-
nized for profit and no part of the net
earnings of which inure to the benefit
of any private shareholder or indi-
vidual (except that the definition of
“nonprofit organization” at 48 CFR
27.301 shall apply for patent matters
set forth at §§600.136 and 600.325).

Program rule means a rule issued by a
DOE program office for the award and
administration of financial assistance
which may describe the program’s pur-
pose or objectives, eligibility require-
ments for applicants, types of program
activities or areas to be supported,
evaluation and selection process, cost
sharing requirements, etc. These rules
usually supplement the generic policies
and procedures for financial assistance
contained in this part.

Project means the set of activities de-
scribed in an application, State plan,
or other document that is approved by
DOE for financial assistance (whether
such financial assistance represents all
or only a portion of the support nec-
essary to carry out those activities.)

Project period means the total period
of time indicated in an award during
which DOE expects to provide financial
assistance. A project period may con-
sist of one or more budget periods and
may be extended by DOE.

Recipient means the organization, in-
dividual, or other entity that receives
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an award from DOE and is financially
accountable for the use of any DOE
funds or property provided for the per-
formance of the project, and is legally
responsible for carrying out the terms
and conditions of the award.

Renewal award means an award which
adds one or more additional budget pe-
riods to an existing project period.

Research and development means all
research activities, both basic and ap-
plied, and all development activities
that are supported at universities, col-
leges, and other non-profit institutions
and commercial organizations. ‘‘Re-
search’” is defined as a systematic
study directed toward fuller scientific
knowledge or understanding of the sub-
ject studied. The term research also in-
cludes activities involving the training
of individuals in research techniques
where such activities utilize the same
facilities as other research and devel-
opment activities and where such ac-
tivities are not included in the instruc-
tion function. ‘“‘Development’ is the
systematic use of knowledge and un-
derstanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes.

Total Project Cost means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred in ac-
complishing the objective of the
project during the project period, in-
cluding the value of contributions
made by third parties and costs in-
curred by Federally Funded Research
and Development Centers.

[61 FR 7166, Feb. 26, 1996, as amended at 64
FR 56420, Oct. 20, 1999; 68 FR 50650, Aug. 21,
2003; 74 FR 44275, Aug. 28, 2009]

§600.4 Deviations.

(a) General. (1) A deviation is the use
of any policy, procedure, form, stand-
ard, term, or condition which varies
from a requirement of this part, or the
waiver of any such requirement, unless
such use or waiver is authorized or pre-
cluded by Federal statute. The use of
optional or discretionary provisions of
this part, including special restrictive
conditions used in accordance with
§§600.114, 600.212, and 600.304 are not de-
viations. Awards to foreign entities
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and the waiver of the cost sharing re-
quirements in §600.30 are not subject to
this section.

(2) A single-case deviation is a devi-
ation which applies to one financial as-
sistance transaction and one applicant,
recipient, or subrecipient only.

(3) A class deviation is a deviation
which applies to more than one finan-
cial assistance transaction, applicant,
recipient, or subrecipient.

(b) The DOE officials specified in
paragraph (c) of this section may au-
thorize a deviation only upon a written
determination that the deviation is—

(1) Necessary to achieve program ob-
jectives;

(2) Necessary to conserve public
funds;

(3) Otherwise essential to the public
interest; or

(4) Necessary to achieve equity.

(c) Approval procedures. (1) A devi-
ation request must be in writing and
must be submitted to the responsible
DOE Contracting Officer. An applicant
for a subaward or a subrecipient shall
submit any such request through the
recipient.

(2) Except as provided in paragraph
(c)(3) of this section—

(i) A single-case deviation may be au-
thorized by the responsible HCA.

(ii) A class deviation may be author-
ized by the Director, Procurement and
Assistance Management or designee.

(3) Whenever the approval of OMB,
other Federal agency, or other DOE of-
fice is required to authorize a devi-
ation, the proposed deviation must be
submitted to the Director, Procure-
ment and Assistance Management or
designee for concurrence prior to sub-
mission to the authorizing official.

(d) Notice. Whenever a request for a
class deviation is approved, DOE shall
publish a notice in the FEDERAL REG-
ISTER at least 15 days before the class
deviation becomes effective. Whenever
a class deviation is contained in a pro-
posed program rule, the preamble to
the proposed rule shall describe the
purpose and scope of the deviation.

(e) Subawards. A recipient may use a
deviation in a subaward only with the
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prior written approval of a DOE Con-
tracting Officer.

[61 FR 7166, Feb. 26, 1996, as amended at 64
FR 56420, Oct. 20, 1999; 68 FR 50650, Aug. 21,
2003; 74 FR 44275, Aug. 28, 2009]

§600.5 Selection of award instrument.

(a) If DOE has administrative discre-
tion in the selection of the award in-
strument, the DOE decision as to
whether the relationship is principally
one of procurement or financial assist-
ance shall be made pursuant to the
Federal Grant and Cooperative Agree-
ment Act as codified at 31 U.S.C. 6301-
6306. A grant or cooperative agreement
shall be the appropriate instrument, in
accordance with this part, when the
principal purpose of the relationship is
the transfer of money or property to
accomplish a public purpose of support
or stimulation authorized by Federal
statute. In selecting the type of finan-
cial assistance instrument, DOE shall
limit involvement between itself and
the recipient in the performance of a
project to the minimum necessary to
achieve DOE program objectives.

(b) When it is anticipated that sub-
stantial involvement will be necessary
between DOE and the recipient during
performance of the contemplated activ-
ity, the award instrument shall be a
cooperative agreement rather than a
grant. Every cooperative agreement
shall explicitly state the substantial
involvement anticipated between DOE
and the recipient during the perform-
ance of the project. Substantial in-
volvement exists if:

(1) Responsibility for the manage-
ment, control, or direction of the
project is shared by DOE and the re-
cipient; or

(2) Responsibility for the perform-
ance of the project is shared by DOE
and the recipient.

(c) Providing technical assistance or
guidance of a programmatic nature to
a recipient does not constitute sub-
stantial involvement if:

(1) the recipient is not required to
follow such guidance;

(2) the technical assistance or guid-
ance is not expected to result in con-
tinuing DOE involvement in the per-
formance of the project; or
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(3) The technical assistance or guid-
ance pertains solely to the administra-
tive requirements of the award.

(d) In cooperative agreements, DOE
has the right to intervene in the con-
duct or performance of project activi-
ties for programmatic reasons. Inter-
vention includes the interruption or
modification of the conduct or per-
formance of project activities. Suspen-
sion or termination of the cooperative
agreement under §§600.162, 600.243 and
600.352 does not constitute intervention
in the conduct or performance of
project activities.

[61 FR 7166, Feb. 26, 1996, as amended at 74
FR 44275, Aug. 28, 2009]

§600.6 Eligibility.

(a) General. DOE shall solicit applica-
tions for financial assistance in a man-
ner which provides for the maximum
amount of competition feasible.

(b) Restricted eligibility. If DOE re-
stricts eligibility, an explanation of
why the restriction of eligibility is
considered necessary shall be included
in the funding opportunity announce-
ment, program rule, or published no-
tice.

(1) If the aggregate amount of DOE
funds available for award under a fund-
ing opportunity announcement or pub-
lished notice is $1million or more, un-
less authorized by statute or program
rule, such restriction of eligibility
shall be:

(i) Supported by a written determina-
tion initiated by the program office;

(ii) Concurred in by legal counsel and
the Contracting Officer; and

(iii) Approved by an official no less
than one level below the responsible
program Assistant Secretary, Deputy
Administrator, or other official of
equivalent authority.

(2) Where the amount of DOE funds is
less than $1 million, the cognizant HCA
and the Contracting Officer may ap-
prove the determination.

(c) Noncompetitive financial assistance.
DOE may award a grant or cooperative
agreement or technology investment
agreement on a noncompetitive basis
only if the application satisfies one or
more of the follow selection criteria:

(1) The activity to be funded is nec-
essary to the satisfactory completion
of, or is a continuation or renewal of,
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an activity presently being funded by
DOE or another Federal agency, and
for which competition for support
would have a significant adverse effect
on continuity or completion of the ac-
tivity.

(2) The activity is being or would be
conducted by the applicant using its
own resources or those donated or pro-
vided by third parties; however, DOE
support of that activity would enhance
the public benefits to be derived and
DOE knows of no other entity which is
conducting or is planning to conduct
such an activity.

(3) The applicant is a unit of govern-
ment and the activity to be supported
is related to performance of a govern-
mental function within the subject ju-
risdiction, thereby precluding DOE pro-
vision of support to another entity.

(4) The applicant has exclusive do-
mestic capability to perform the activ-
ity successfully, based upon unique
equipment, proprietary data, technical
expertise, or other such unique quali-
fications.

(5) The award implements an agree-
ment between the United States Gov-
ernment and a foreign government to
fund a foreign applicant.

(6) Time constraints associated with
a public health, safety, welfare or na-
tional security requirement preclude
competition.

(7) The proposed project was sub-
mitted as an unsolicited proposal and
represents a unique or innovative idea,
method, or approach that would not be
eligible for financial assistance under a
recent, current, or planned funding op-
portunity announcement, and if, as de-
termined by DOE, a competitive fund-
ing opportunity announcement would
not be appropriate.

(8) The responsible program Assist-
ant Secretary, Deputy Administrator,
or other official of equivalent author-
ity determines that a noncompetitive
award is in the public interest. This au-
thority may not be delegated.

(d) Approval requirements. (1) Where
the amount of DOE funds is $1 million
or greater, determinations of non-
competitive awards shall be:

(i) Documented in writing;

(ii) Concurred in by the responsible
program technical official and local
legal counsel; and
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(iii) Approved, prior to award, by the
responsible program Assistant Sec-
retary, Deputy Administrator, or offi-
cial of equivalent authority and the
Contracting Officer. The approval au-
thority may be delegated to one orga-
nizational level below the Assistant
Secretary, Deputy Administrator, or
official of equivalent authority.

(2) Where the amount of DOE funds is
less than $1 million, determinations of
noncompetitive awards shall be:

(i) Documented in writing;

(ii) Concurred in by local legal coun-
sel, unless for a particular award or
class of awards of $1 million or less, re-
view is waived by legal counsel; and

(iii) Approved by the cognizant HCA
and the Contracting Officer.

[74 FR 44275, Aug. 28, 2009, as amended at 74
FR 48850, Sept. 25, 2009]

§600.7 Small and disadvantaged and
women-owned business participa-
tion.

(a) DOE encourages the participation
in financial assistance awards of small
businesses, including those owned by
socially and economically disadvan-
taged individuals and women, of his-
torically black colleges, and of colleges
and universities with substantial mi-
nority enrollments.

(b) For definitions of the terms in
paragraph (a) of this section, see the
Higher Education Act of 1965, and 15
U.S.C. 644, as amended by the Federal
Acquisition Streamlining Act (FASA),
and implementing regulations under
FASA issued by the Office of Federal
Procurement Policy.

(c) When entering into contracts
under financial assistance awards, re-
cipients and subrecipients shall comply
with the requirements of §§600.144,
600.236 and 600.331, as applicable.

[61 FR 7166, Feb. 26, 1996, as amended at 74
FR 44276, Aug. 28, 2009]

§600.8 Funding An-

nouncement.

(a) General. Funding Opportunity An-
nouncements (FOA) include any
issuance used to announce funding op-
portunities that would result in the
award of a discretionary grant, cooper-
ative agreement, or technology invest-
ment agreement, whether it is called a

Opportunity
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program announcement, program no-
tice, solicitation, broad agency an-
nouncement, research announcement,
notice of program interest, or some-
thing else.

(1) A Program Assistant Secretary
(or official of equivalent authority)
may annually issue a program notice
describing research areas in which fi-
nancial assistance is being made avail-
able. Such notice shall also state
whether the research areas covered by
the notice are to be added to those list-
ed in a previously issued program rule.
If they are to be included, then applica-
tions received as a result of the notice
may be treated as having been in re-
sponse to that previously published
program rule. If they are not to be in-
cluded, then applications received in
response to the notice are to be treated
as unsolicited applications. FOAs may
be issued by a DOE Contracting Officer
or program office with prior concur-
rence of the contracting office.

(2) DOE must post synopses of its
FOAs and modifications to the an-
nouncements at the Grants.gov Inter-
net site, using the standard data ele-
ments/format, except for:

(i) Announcements of funding oppor-
tunities for awards less than $25,000 for
which 100 percent of eligible applicants
live outside of the United States.

(ii) Single source announcements of
funding opportunities which are spe-
cifically directed to a known recipient.

(b) Subawards. In accordance with the
provisions of the applicable statute and
program rules, if a DOE financial as-
sistance program involves the award of
financial assistance by a recipient to a
subrecipient, the recipient shall pro-
vide sufficient advance notice so that
potential subrecipients may prepare
timely applications and secure pre-
requisite reviews and approvals.

(c) Announcement format. DOE must
use the government-wide standard for-
mat to publish program announce-
ments of funding opportunities.

[61 FR 7166, Feb. 26, 1996, as amended at 69
FR 17867, Feb. 20, 2004; 70 FR 69254, Nov. 15,
2005; 74 FR 44276, Aug. 28, 2009]
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§600.9 [Reserved]

§600.10 Form and content of applica-
tions.

(a) General. Applications shall be re-
quired for all financial assistance
projects or programs.

(b) Forms. Applications shall be on
the form specified in a program rule,
the program announcement, or these
regulations. (See also §§600.112 and
600.210.) For unsolicited applications, a
guide for preparation and submission is
available from U.S. Department of En-
ergy, Federal Energy Technology Cen-
ter, Attn: Unsolicited Proposal Man-
ager, Post Office Box 10940, Pittsburgh,
PA, 15236-0940.

(c) Contents of an application. In gen-
eral, a financial assistance application
shall include:

(1) A facesheet containing basic iden-
tifying information. The facesheet
shall be the Standard Form (SF)424;

(2) A detailed narrative description of
the proposed project, including the ob-
jectives of the project and the appli-
cant’s plan for carrying it out;

(3) A budget with supporting jus-
tification; and

(d) Incomplete applications. DOE may
return an application that:

(1) Is not signed, either in writing or
electronically, by an official author-
ized to bind the applicant; or

(2) Omits any information or docu-
mentation required by statute, pro-
gram rule, or the solicitation, if the
nature of the omission precludes re-
view of the application.

(e) Supplemental information. During
the review of a complete application,
DOE may request the submission of ad-
ditional information only if the infor-
mation is essential to evaluate the ap-
plication.

(f) Registration is required in the
Central Contractor Registration (CCR)
for all applications. Information on
registration can be obtained at http:/
www.ccr.gov/Grantees.aspx.

[61 FR 7166, Feb. 26, 1996, as amended at 64

FR 56420, Oct. 20, 1999; 69 FR 7867, Feb. 20,
2004; 74 FR 44276, Aug. 28, 2009]
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§§600.11-600.12 [Reserved]

§600.13 Merit review.

(a) It is the policy of DOE that dis-
cretionary financial assistance be
awarded through a merit-based selec-
tion process. A merit review means a
thorough, consistent, and objective ex-
amination of applications based on pre-
established criteria by persons who are
independent of those submitting the
applications and who are Kknowledge-
able in the field of endeavor for which
support is requested.

(b) Each program office must estab-
lish a merit review system covering the
financial assistance programs it ad-
ministers. Merit review of financial as-
sistance applications is intended to be
advisory and is not intended to replace
the authority of the project/program
official with responsibility for deciding
whether an award will be made.

[64 FR 56420, Oct. 20, 1999]
§600.14 [Reserved]

§600.15 Authorized uses of informa-
tion.

(a) General. Information contained in
applications shall be used only for
evaluation purposes unless such infor-
mation is generally available to the
public or is already the property of the
Government. The Trade Secrets Act, 18
U.S.C. 1905, prohibits the unauthorized
disclosure by Federal employees of
trade secret and confidential business
information.

(b) Treatment of application informa-
tion. (1) An application may include
technical data and other data, includ-
ing trade secrets and/or privileged or
confidential commercial or financial
information, which the applicant does
not want disclosed to the public or
used by the Government for any pur-
pose other than application evaluation.
To protect such data, the applicant
should specifically identify each page
including each line or paragraph there-
of containing the data to be protected
and mark the cover sheet of the appli-
cation with the following Notice as
well as referring to the Notice on each
page to which the Notice applies:
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Notice of Restriction on Disclosure and Use
of Data

The data contained in pages of this
application have been submitted in con-
fidence and contain trade secrets or propri-
etary information, and such data shall be
used or disclosed only for evaluation pur-
poses, provided that if this applicant re-
ceives an award as a result of or in connec-
tion with the submission of this application,
DOE shall have the right to use or disclose
the data herein to the extent provided in the
award. This restriction does not limit the
Government’s right to use or disclose data
obtained without restriction from any
source, including the applicant.

(2) Unless a funding opportunity an-
nouncement specifies otherwise, DOE
shall not refuse to consider an applica-
tion solely on the basis that the appli-
cation is restrictively marked.

(3) Data (or abstracts of data)
marked with the Notice under para-
graph (b)(1) of this section shall be re-
tained in confidence and used by DOE
or its designated representatives as
specified in §600.13 solely for the pur-
pose of evaluating the proposal. The
data so marked shall not be disclosed
or used for any other purpose except to
the extent provided in any resulting
award, or to the extent required by
law, including the Freedom of Informa-
tion Act (6 U.S.C. 552) (10 CFR part
1004). The Government shall not be lia-
ble for disclosure or use of unmarked
data and may use or disclose such data
for any purpose.

[61 FR 7166, Feb. 26, 1996, as amended at 68
FR 50650, Aug. 21, 2003; 74 FR 44276, Aug. 28,
2009]

§600.16 Legal authority and effect of
an award.

(a) A DOE financial assistance award
is valid only if it is in writing and is
signed, either in writing or electroni-
cally, by a DOE Contracting Officer.

(b) Recipients are free to accept or
reject the award. A request to draw
down DOE funds constitutes accept-
ance; however, DOE may require for-
mal acceptance of an award.

(c) DOE funds awarded under a grant,
cooperative agreement, or technology
investment agreement shall be obli-
gated as of the date the DOE Con-
tracting Officer signs the award; how-
ever, the recipient is not authorized to
incur costs under an award prior to the
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beginning date of the budget period
shown in the award except as may be
authorized in accordance with
§§600.125(e), 600.230, 600.317(b), or 603.830
of this part. The duration of the DOE
financial obligation shall not extend
beyond the expiration date of the budg-
et period shown in the award unless au-
thorized by a DOE Contracting Officer
by means of a continuation or renewal
award or other extension of the budget
period.

[61 FR 7166, Feb. 26, 1996, as amended at 70
FR 69254, Nov. 15, 2005; 74 FR 44276, Aug. 28,
2009]

§600.17 Contents of Award.

Each financial assistance award shall
be made on a Notice of Financial As-
sistance Award (NFAA) which contains
basic identifying and funding informa-
tion. The NFAA provides the contents
of the award including any special
terms and conditions, program regula-
tions, the National Policy Assurances,
and any other provisions necessary to
establish the respective rights, duties,
obligations, and responsibilities of DOE
and the recipient, consistent with the
requirements of this part.

[74 FR 44276, Aug. 28, 2009]
§600.18 [Reserved]

§600.19 Notification to wunsuccessful
applicants.

DOE shall promptly notify in writing
each applicant whose application has
not been selected for award or whose
application cannot be funded because
of the unavailability of appropriated
funds. If the application was not se-
lected, the written notice shall explain
why the application was not selected.

[61 FR 7166, Feb. 26, 1996, as amended at 74
FR 44276, Aug. 28, 2009]

§600.20 Maximum DOE obligation.

(a) The maximum DOE obligation to
the recipient is—

(1) For monetary awards, the amount
shown in the award as the amount of
DOE funds obligated, and

(2) Any designated property.

(b) DOE shall not be obligated to
make any additional, supplemental,
continuation, renewal, or other award
for the same or any other purpose.



Department of Energy

§600.21 Access to records.

(a) In addition to recipient and sub-
recipient responsibilities relative to
access to records specified in §§600.153,
600.242 and 600.342, for any negotiated
contract or subcontract in excess of
$10,000 under a grant or cooperative
agreement, DOE, the Comptroller Gen-
eral of the United States, the recipient
and the subrecipient (if the contract
was awarded under a financial assist-
ance subaward), or any of their author-
ized representatives shall have the
right of access to any books, docu-
ments, papers, or other records of the
contractor or subcontractor which are
pertinent to that contract or sub-
contract, in order to make audit, ex-
amination, excerpts, and copies.

(b) The right of access may be exer-
cised for as long as the applicable
records are retained by the recipient,
subrecipient, contractor, or subcon-
tractor.

[61 FR 7166, Feb. 26, 1996, as amended at 74
FR 44276, Aug. 28, 2009]

§600.22 Disputes and appeals.

(a) Informal dispute resolution. When-
ever practicable, DOE shall attempt to
resolve informally any dispute over the
award or administration of financial
assistance. Informal resolution, includ-
ing resolution through an alternative
dispute resolution mechanism, shall be

preferred over formal procedures, to
the extent practicable.
(b) Alternative dispute resolution

(ADR). Before issuing a final deter-
mination in any dispute in which infor-
mal resolution has not been achieved,
the Contracting Officer shall suggest
that the other party consider the use of
voluntary consensual methods of dis-
pute resolution, such as mediation. The
DOE dispute resolution specialist is
available to provide assistance for such
disputes, as are trained mediators of
other federal agencies. ADR may be
used at any stage of a dispute.

(c) Final determination. Whenever a
dispute is not resolved informally or
through an alternative dispute resolu-
tion process, DOE shall mail (by cer-
tified mail) a brief written determina-
tion signed by a Contracting Officer,
setting forth DOE’s final disposition of
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such dispute. Such determination shall
contain the following information:

(1) A summary of the dispute, includ-
ing a statement of the issues and of the
positions taken by the Department and
the party or parties to the dispute; and

(2) The factual, legal and, if appro-
priate, policy reasons for DOE’s dis-
position of the dispute.

(d) Right of appeal. Except as provided
in paragraph (f)(1) of this section, the
final determination under paragraph
(c) of this section may be appealed to
the cognizant Senior Procurement Ex-
ecutive (SPE) for either DOE or the
National Nuclear Security Administra-
tion (NNSA). The mailing address for
the DOE SPE is Office of Procurement
and Assistance Management, 1000 Inde-
pendence Ave., SW, Washington, DC
20585. The mailing address for the
NNSA SPE is Office of Acquisition and
Supply Management, 1000 Independence
Ave., SW., Washington, DC 20585.

(e) Effect of appeal. The filing of an
appeal with the SPE shall not stay any
determination or action taken by DOE
which is the subject of the appeal. Con-
sistent with its obligation to protect
the interests of the Federal Govern-
ment, DOE may take such authorized
actions as may be necessary to pre-
serve the status quo pending decision
by the SPE, or to preserve its ability
to provide relief in the event the SPE
decides in favor of the appellant.

(f) Review on appeal. (1) The SPE
shall have no jurisdiction to review

(i) Any preaward dispute (except as
provided in paragraph (f)(2)(ii) of this
section), including use of any special
restrictive condition pursuant to
§600.114, §600.212, or §600.304;

(ii) DOE denial of a request for a de-
viation under §600.4, §600.103, §600.205,
or §600.303 of this part;

(iii) DOE denial of a request for a
budget revision or other change in the
approved project under §600.125,
§600.127, §600.222, §600.230, §600.315, or
§600.317 of this part or under another
term or condition of the award;

(iv) Any DOE action authorized
under §600.162(a)(1), (2), (3) or (5),
§600.243(a)(1), (a)(3), or §600.352(a)(1),
(2), (3) or (b) for suspensions only; or
§600.162(a)(4), §600.243(a)(4) or
§600.352(a)(4) for actions disapproving
renewal applications or other requests
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for extension of time or additional
funding for the same project when re-
lated to recipient noncompliance, or
such actions authorized by program
rule;

(v) Any DOE decision about an action
requiring prior DOE approval under
§600.144, §600.236, or §600.331 of this part
or under another term or condition of
the award;

(2) In addition to any right of appeal
established by program rule, or by the
terms and conditions (not inconsistent
with paragraph (f)(1) of this section) of
an award, the Board shall have juris-
diction to review:

(i) A DOE determination that the re-
cipient has failed to comply with the
applicable requirements of this part,
the program statute or rules, or other
terms and conditions of the award;

(ii) A DOE decision not to make a
continuation award based on any of the
determinations described in paragraph
(£)(2)(1) of this section;

(iii) Termination of an award for
cause, in whole or in part, by DOE;

(iv) A DOE determination that an
award is void or invalid;

(v) The application by DOE of an in-
direct cost rate; and

(vi) DOE disallowance of costs.

(3) In reviewing disputes authorized
under paragraph (f)(2) of this section,
the Board shall be bound by the appli-
cable law, statutes, and rules, includ-
ing the requirements of this part, and
by the terms and conditions of the
award.

(4) The decision of the Board shall be
the final decision of the Department.

[61 FR 7166, Feb. 26, 1996, as amended at 74
FR 44276, Aug. 28, 2009]

§600.23 [Reserved]

§600.24 Noncompliance.

(a) Except for noncompliance with
nondiscrimination requirements under
10 CFR part 1040, whenever DOE deter-
mines that a recipient has not com-
plied with the applicable requirements
of this part, with the requirements of
any applicable program statute or rule,
or with any other term or condition of
the award, a DOE Contracting Officer
shall provide to the recipient (by cer-
tified mail, return receipt requested) a
written notice setting forth:
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(1) The factual and legal bases for the
determination of noncompliance;

(2) The corrective actions and the
date (not less than 30 days after the
date of the notice) by which they must
be taken.

(3) Which of the actions authorized
under §600.122(n), §600.162(a) §600.243(a),
§600.312(g), or §600.352(a) of this part
DOE may take if the recipient does not
achieve compliance within the time
specified in the notice, or does not pro-
vide satisfactory assurances that ac-
tions have been initiated which will
achieve compliance in a timely man-
ner.

(b) DOE may take any of the actions
set forth in §600.122(n), §600.162(a),
§600.243(a), §600.312(g), or §600.352(a) of
this part concurrent with the written
notice required under paragraph (a) of
this section or with less than 30 days
written notice to the recipient when-
ever:

(1) There is evidence the award was
obtained by fraud;

(2) The recipient ceases to exist or
becomes legally incapable of per-
forming its responsibilities under the
financial assistance award; or

(38) There is a serious mismanagement
or misuse of financial assistance award
funds necessitating immediate action.

[61 FR 7166, Feb. 26, 1996, as amended at 64
FR 56420, Oct. 20, 1999; 74 FR 44277, Aug. 28,
2009]

§600.25 Suspension and termination.

(a) Suspension and termination for
cause. DOE may suspend or terminate
an award for cause on the basis of:

(1) A noncompliance determination
under §600.24, §600.122(n), §600.162(a),
§600.243(a) or §600.352(a); or

(2) A suspension or debarment of the
awardee under 2 CFR 180 and 901.

(b) Notification requirements. Except as
provided in §600.24, §600.162(a),
§600.243(a), or §600.352(a) before sus-
pending or terminating an award for
cause, DOE shall mail to the awardee
(by certified mail, return receipt re-
quested) a separate written notice in
addition to that required by §600.24(a)
at least ten days prior to the effective
date of the suspension or termination.
Such notice shall include, as appro-
priate:
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(1) The factual and legal bases for the
suspension or termination;

(2) The effective date or dates of the
DOE action;

(3) If the action does not apply to the
entire award, a description of the ac-
tivities affected by the action;

(4) Instructions concerning which
costs shall be allowable during the pe-
riod of suspension, or instructions con-
cerning allowable termination costs,
including in either case, instructions
concerning any subgrants or contracts;

(5) Instructions concerning required
final reports and other closeout actions
for terminated awards (see §§600.170
through 600.173, §§600.250 through
600.252 and §§600.350 through 600.353;

(6) A statement of the awardee’s
right to appeal a termination for cause
pursuant to §600.22; and

(7) The dated signature of a DOE Con-
tracting Officer.

(c) Suspension. (1) Unless DOE and the
awardee agree otherwise, no period of
suspension shall exceed 90 days.

(2) DOE may cancel the suspension at
any time, up to and including the date
of expiration of the period of suspen-
sion, if the awardee takes satisfactory
corrective action before the expiration
date of the suspension or gives DOE
satisfactory evidence that such correc-
tive action will be taken.

(3) If the suspension has not been
cancelled by the expiration date of the
period of suspension, the awardee shall
resume the suspended activities or
project unless, prior to the expiration
date, DOE notifies the awardee in writ-
ing that the period of suspension shall
be extended consistent with paragraph
(c)(1) of this section or that the award
shall be terminated.

(4) As of the effective date of the sus-
pension, DOE shall withhold further
payments and shall allow new obliga-
tions incurred by the awardee during
the period of suspension only if such
costs were authorized in the notice of
suspension or in a subsequent letter.

(5) If the suspension is cancelled or
expires and the award is not termi-
nated, DOE shall reimburse the award-
ee for any authorized allowable costs
incurred during the suspension and, if
necessary, may amend the award to ex-
tend the period of performance.
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(d) Termination by mutual agreement.
In addition to any situation where a
termination for cause pursuant to
§§600.24, 600.160 through 600.162 §§600.243
through 600.244 or §§600.350 through
600.353 is appropriate, either DOE or
the awardee may initiate a termi-
nation of an award (or portion thereof)
as described in this paragraph. If the
awardee initiates a termination, the
awardee must notify DOE in writing
and specify the awardee’s reasons for
requesting the termination, the pro-
posed effective date of the termination,
and, in the case of a partial termi-
nation, a description of the activities
to be terminated, and an appropriate
budget revision. DOE shall terminate
an award or portion thereof under this
paragraph only if both parties agree to
the termination and the conditions
under which it shall occur. If DOE de-
termines that the remaining activities
under a partially terminated award
would not accomplish the purpose for
which the award was originally award-
ed, DOE may terminate the entire
award.

(e) Effect of termination. The awardee
shall incur no new obligations after the
effective date of the termination of an
award (or portion thereof), and shall
cancel as many outstanding obliga-
tions as possible. DOE shall allow full
credit to the awardee for the DOE
share of mnoncancellable obligations
properly incurred by the awardee prior
to the effective date of the termi-
nation.

(f) Subgrants. Awardees shall follow
the policies and procedures in this sec-
tion and in §§600.24, 600.160 through
600.162 §§600.243 through 600.244 or
§§600.350 through 600.353 for suspending
and terminating subgrants.

[61 FR 7166, Feb. 26, 1996, as amended at 74
FR 44277, Aug. 28, 2009]

§§600.26-600.28 [Reserved]

§600.29 Fixed obligation awards.

(a) General. This section contains
provisions applicable to the award of
financial assistance instruments on a
fixed amount basis. Under a fixed obli-
gation award, funds are issued in sup-
port of a project without a requirement
for Federal monitoring of actual costs
subsequently incurred.



§600.30

(b) Provisions applicable to fixed obliga-
tion awards. Financial assistance
awards may be made on a fixed obliga-
tion basis subject to the following re-
quirements:

(1) Each fixed obligation award may
neither exceed $250,000 nor exceed one
year in length.

(2) Programs which require manda-
tory cost sharing are not eligible.

(3) Proposed costs must be analyzed
in detail to ensure consistency with ap-
plicable cost principles.

(4) Budget categories are not stipu-
lated in making an award. However,
budgets are submitted by an applicant
and reviewed for purposes of estab-
lishing the amount to be awarded.

(5) Payments must be made in the
same manner as other financial assist-
ance awards, except that when deter-
mined appropriate by the cognizant
program official and Contracting Offi-
cer a lump sum payment may be made.

(6) Recipients must certify in writing
to the Contracting Officer at the end of
the project that the activity was com-
pleted or the level of effort was ex-
pended, however should the activity or
effort not be carried out, the recipient
would be expected to make appropriate
reimbursements.

(7) Periodic reports may be estab-
lished for each award so long as they
are not more frequently than quar-
terly.

(8) Changes in principal investigator
or project leader, scope of effort, or in-
stitution, must receive the prior ap-
proval of the Department.

[61 FR 7166, Feb. 26, 1996, as amended at 74
FR 44277, Aug. 28, 2009]

§600.30 Cost sharing.

In addition to the requirements of
§600.123, §600.224, or §600.313, the fol-
lowing requirements apply to research,
development, demonstration and com-
mercial application activities projects:

(a) Cost sharing is required for most
financial assistance awards for re-
search, development, demonstration
and commercial applications activities
initiated after the enactment of the
Energy Policy Act of 2005 on August 8,
2005. This requirement does not apply
to:

(1) An award under the small busi-
ness innovation research program or
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the small business technology transfer
program; or

(2) A program with cost sharing re-
quirements defined by other than Sec-
tion 988 of the Energy Policy Act of
2005 including other sections of the 2005
Act and the Energy Policy Act of 1992.

(b) A cost share of at least 20 percent
of the cost of the activity is required
for research and development except
where:

(1) A research or development activ-
ity of a basic or fundamental nature
has been excluded by an appropriate of-
ficer of the Department, generally an
Under Secretary; or

(2) The Secretary has determined it
is necessary and appropriate to reduce
or eliminate the cost sharing require-
ment for a research and development
activity of an applied nature.

(c) A cost share of at least 50 percent
of the cost of a demonstration or com-
mercial application program or activ-
ity is required unless the Secretary has
determined it is necessary and appro-
priate to reduce the cost sharing re-
quirements, taking into consideration
any technological risk relating to the
activity.

(d) Cost share shall be provided by
non-Federal funds unless otherwise au-
thorized by statute. In calculating the
amount of the non-Federal contribu-
tion:

(1) Base the non-Federal contribution
on total project costs, including the
cost of work where funds are provided
directly to a partner, consortium mem-
ber or subrecipient, such as a Federally
Funded Research and Development
Center;

(2) Include the following costs as al-
lowable in accordance with the applica-
ble cost principles:

(i) Cash;

(ii) Personnel costs;

(iii) The value of a service, other re-
source, or third party in-kind contribu-
tion determined in accordance with the
applicable circular of the Office of
Management and Budget;

(iv) Indirect costs or facilities and
administrative costs; and/or

(v) Any funds received under the
power program of the Tennessee Valley
Authority (except to the extent that
such funds are made available under an
annual appropriation Act);
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(3) Exclude the following costs:

(i) Revenues or royalties from the
prospective operation of an activity be-
yond the time considered in the award;

(i) Proceeds from the prospective
sale of an asset of an activity; or

(iii) Other appropriated Federal
funds.

(iv) Repayment of the Federal share
of a cost-shared activity under Section
988 of the Energy Policy Act of 2005
shall not be a condition of the award.

[74 FR 44277, Aug. 28, 2009]

§600.31 Research misconduct.

(a) A recipient is responsible for
maintaining the integrity of research
of any kind under an award from DORE
including the prevention, detection,
and remediation of research mis-
conduct, and the conduct of inquiries,
investigations, and adjudication of al-
legations of research misconduct in ac-
cordance with the requirements of this
section.

(b) For purposes of this section, the
following definitions are applicable:

Adjudication means a formal review
of a record of investigation of alleged
research misconduct to determine
whether and what corrective actions
and sanctions should be taken.

Fabrication means making up data or
results and recording or reporting
them.

Falsification means manipulating re-
search materials, equipment, or proc-
esses, or changing or omitting data or
results such that the research is not
accurately represented in the research
record.

Finding of Research Misconduct means
a determination, based on a preponder-
ance of the evidence, that research
misconduct has occurred. Such a find-
ing requires a conclusion that there
has been a significant departure from
accepted practices of the relevant re-
search community and that it be know-
ingly, intentionally, or recklessly com-
mitted.

Inquiry means information gathering
and initial fact-finding to determine
whether an allegation or apparent in-
stance of misconduct warrants an in-
vestigation.

Investigation means the formal exam-
ination and evaluation of the relevant
facts.
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Plagiarism means the appropriation of
another person’s ideas, processes, re-
sults, or words without giving appro-
priate credit.

Research means all basic, applied, and
demonstration research in all fields of

science, medicine, engineering, and
mathematics, including, but not lim-
ited to, research in economics, edu-
cation, linguistics, medicine, psy-

chology, social sciences statistics, and
research involving human subjects or
animals.

Research misconduct means fabrica-
tion, falsification, or plagiarism in pro-
posing, performing, or reviewing re-
search, or in reporting research results,
but does not include honest error or
differences of opinion.

Research record means the record of
all data or results that embody the
facts resulting from scientists’ inquir-
ies, including, but not limited to, re-
search proposals, laboratory records,
both physical and electronic, progress
reports, abstracts, theses, oral presen-
tations, internal reports, and journal
articles.

(¢c) Unless otherwise instructed by
the Contracting Officer, the recipient
must conduct an initial inquiry into
any allegation of research misconduct.
If the recipient determines that there
is sufficient evidence to proceed to an
investigation, it must notify the Con-
tracting Officer and, unless otherwise
instructed, the recipient must:

(1) Conduct an investigation to de-
velop a complete factual record and an
examination of such record leading to
either a finding of research misconduct
and an identification of appropriate
remedies or a determination that no
further action is warranted;

(2) Inform the Contracting Officer if
an initial inquiry supports an inves-
tigation and, if requested by the Con-
tracting Officer thereafter, keep the
Contracting Officer informed of the re-
sults of the investigation and any sub-
sequent adjudication. When an inves-
tigation is complete, the recipient will
forward to the Contracting Officer a
copy of the evidentiary record, the in-
vestigative report, any recommenda-
tions made to the recipient’s adjudi-
cating official, and the adjudicating of-
ficial’s decision and notification of any
corrective action taken or planned, and
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the subject’s written response to the
recommendations (if any).

(3) If the investigation leads to a
finding of research misconduct, con-
duct an adjudication by a responsible
official who was not involved in the in-
quiry or investigation and is separated
organizationally from the element
which conducted the investigation. The
adjudication must include a review of
the investigative record and, as war-
ranted, a determination of appropriate
corrective actions and sanctions.

(d) The Department may elect to act
in lieu of the recipient in conducting
an inquiry or investigation into an al-
legation of research misconduct if the
Contracting Officer finds that:

(1) The research organization is not
prepared to handle the allegation in a
manner consistent with this section;

(2) The allegation involves an entity
of sufficiently small size that it cannot
reasonably conduct the inquiry;

(3) DOE involvement is necessary to
ensure the public health, safety, and
security, or to prevent harm to the
public interest; or,

(4) The allegation involves possible
criminal misconduct.

(e) DOE reserves the right to pursue
such remedies and other actions as it
deems appropriate, consistent with the
terms and conditions of the award in-
strument and applicable laws and regu-
lations. However, the recipient’s good
faith administration of this section and
the effectiveness of its remedial ac-
tions and sanctions shall be positive
considerations and shall be taken into
account as mitigating factors in assess-
ing the need for such actions. If DOE
pursues any such action, it will inform
the subject of the action of the out-
come and any applicable appeal proce-
dures.

(f) In conducting the activities in
paragraph (c) of this section, the re-
cipient and the Department, if it elects
to conduct the inquiry or investiga-
tion, shall adhere to the following
guidelines:

(1) Safeguards for information and sub-
jects of allegations. The recipient shall
provide safeguards to ensure that indi-
viduals may bring allegations of re-
search misconduct made in good faith
to the attention of the recipient with-
out suffering retribution. Safeguards
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include: protection against retaliation;
fair and objective procedures for exam-
ining and resolving allegations; and
diligence in protecting positions and
reputations. The recipient shall also
provide the subjects of allegations con-
fidence that their rights are protected
and that the mere filing of an allega-
tion of research misconduct will not re-
sult in an adverse action. Safeguards
include timely written notice regard-
ing substantive allegations against
them, a description of the allegation
and reasonable access to any evidence
submitted to support the allegation or
developed in response to an allegation
and notice of any findings of research
misconduct.

(2) Objectivity and expertise. The re-
cipient shall select individual(s) to in-
quire, investigate, and adjudicate alle-
gations of research misconduct who
have appropriate expertise and have no
unresolved conflict of interest. The in-
dividual(s) who conducts an adjudica-
tion must not be the same individual(s)
who conducted the inquiry or inves-
tigation, and must be separate organi-
zationally from the element that con-
ducted the inquiry or investigation.

(3) Timeliness. The recipient shall co-
ordinate, inquire, investigate and adju-
dicate allegations of research mis-
conduct promptly, but thoroughly.
Generally, an investigation should be
completed within 120 days of initiation,
and adjudication should be complete
within 60 days of receipt of the record
of investigation.

(4) Confidentiality. To the extent pos-
sible, consistent with fair and thorough
processing of allegations of research
misconduct and applicable law and reg-
ulation, knowledge about the identity
of the subjects of allegations and in-
formants should be limited to those
with a need to know.

(5) Remediation and sanction. If the re-
cipient finds that research misconduct
has occurred, it shall assess the seri-
ousness of the misconduct and its im-
pact on the research completed or in
process. The recipient must take all
necessary corrective actions. Such ac-
tion may include but are not limited
to, correcting the research record and
as appropriate imposing restrictions,
controls, or other parameters on re-
search in process or to be conducted in
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the future. The recipient must coordi-
nate remedial actions with the Con-
tracting Officer. The recipient must
also consider whether personnel sanc-
tions are appropriate. Any such sanc-
tion must be consistent with any appli-
cable personnel laws, policies, and pro-
cedures, and must take into account
the seriousness of the misconduct and
its impact, whether it was done know-
ingly or intentionally, and whether it
was an isolated event or pattern of con-
duct.

(g) By executing this agreement, the
recipient provides its assurance that it
has established an administrative proc-
ess for performing an inquiry, medi-
ating if possible, investigating, and re-
porting allegations of research mis-
conduct; and that it will comply with
its own administrative process and the
requirements and definitions of 10 CFR
part 733 for performing an inquiry, pos-
sible mediation, investigation and re-
porting of allegations of research mis-
conduct.

(h) The recipient must insert or have
inserted the substance of this section,
including paragraph (g), in subawards
at all tiers that involve research.

[70 FR 37013, June 28, 2005, as amended at 74
FR 44278, Aug. 28, 2009]

Subpart B—Uniform Administrative
Requirements for Grants and
Cooperative Agreements With
Institutions of Higher Edu-
cation, Hospitals, and Other
Nonprofit Organizations

SOURCE: 59 FR 53266, Oct. 21, 1994, unless
otherwise noted.

GENERAL

§600.100 Purpose.

This subpart implements OMB Cir-
cular A-110 and establishes uniform ad-
ministrative requirements for grants
and agreements awarded to institu-
tions of higher education, hospitals,
and other non-profit organizations. It
also establishes rules governing sub-
awards to institutions of higher edu-
cation, hospitals, and non-profit orga-
nizations (including grants and cooper-
ative agreements administered by
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State, local and Indian Tribal govern-
ments).

[69 FR 53266, Oct. 21, 1994, as amended at 68
FR 50650, Aug. 21, 2003]

§600.101 Definitions.

Accrued  expenditures means the
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

Accrued income means the sum of:

(1) BEarnings during a given period
from services performed by the recipi-
ent, and goods and other tangible prop-
erty delivered to purchasers, and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

Acquisition cost of equipment means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’s regular
accounting practices.

Advance means a payment made by
Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedules.

Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by DOE to an eligible recipi-
ent. The term does not include: tech-
nical assistance, which provides serv-
ices instead of money; other assistance
in the form of loans, loan guarantees,
interest subsidies, or insurance; direct
payments of any kind to individuals;
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and, contracts which are required to be
entered into and administered under
procurement laws and regulations.

Cash contributions means the recipi-
ent’s cash outlay, including the outlay
of money contributed to the recipient
by third parties.

Closeout means the process by which
DOE determines that all applicable ad-
ministrative actions and all required
work of the award have been completed
by the recipient and DOE.

Contract means a procurement con-
tract under an award or subaward, and
a procurement subcontract under a re-
cipient’s or subrecipient’s contract.

Cost sharing or matching means that
portion of project or program costs not
borne by DOE.

Date of completion means the date on
which all work under an award is com-
pleted or the date on the award docu-
ment, or any supplement or amend-
ment thereto, on which DOE sponsor-
ship ends.

Disallowed costs means those charges
to an award that the DOE determines
to be unallowable, in accordance with
the applicable Federal cost principles
or other terms and conditions con-
tained in the award.

Equipment means tangible nonexpend-
able personal property including ex-
empt property charged directly to the
award having a useful life of more than
one year and an acquisition cost of
$5000 or more per unit. However, con-
sistent with recipient policy, lower
limits may be established.

Ezxcess property means property under
the control of any Federal awarding
agency that, as determined by the head
thereof, is no longer required for its
needs or the discharge of its respon-
sibilities.

Exempt property means tangible per-
sonal property acquired in whole or in
part with Federal funds, where the
Federal awarding agency has statutory
authority to vest title in the recipient
without further obligation to the Fed-
eral Government. An example of ex-
empt property authority is contained
in the Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6306), for
property acquired under an award to
conduct basic or applied research by a
non-profit institution of higher edu-
cation or non-profit organization
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whose principal purpose is conducting
scientific research.

Federal awarding agency means the
Federal agency that provides an award
to the recipient.

Federal funds authoriced means the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by agency regula-
tions or agency implementing instruc-
tions.

Federal share of real property, equip-
ment, or supplies means that percent-
age of the property’s acquisition costs
and any improvement expenditures
paid with Federal funds.

Funding period or budget period means
the period of time when DOE funding is
available for obligation by the recipi-
ent.

Intangible property and debt instru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of property owner-
ship, whether considered tangible or in-
tangible.

Obligations means the amounts of or-
ders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

Outlays or expenditures means charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of cash dis-
bursements for direct charges for goods
and services, the amount of indirect ex-
pense charged, the value of third party
in-kind contributions applied and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are
the sum of cash disbursements for di-
rect charges for goods and services, the
amount of indirect expense incurred,
the value of in-kind contributions ap-
plied, and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
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other payees and other amounts be-
coming owed under programs for which
no current services or performance are
required.

Personal property means property of
any kind except real property. It may
be tangible, having physical existence,
or intangible, having no physical exist-
ence, such as copyrights, patents, or
securities.

Prior approval means written ap-
proval by a contracting officer evidenc-
ing prior consent.

Program income means gross income
earned by the recipient that is directly
generated by a supported activity or
earned as a result of the award (see ex-
clusions in §§600.124 (e) and (h)). Pro-
gram income includes, but is not lim-
ited to, income from fees for services
performed, the use or rental of real or
personal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of DOE funds is not
program income. Except as otherwise
provided in this subpart, program regu-
lations, or the terms and conditions of
the award, program income does not
include the receipt of principal on
loans, rebates, credits, discounts, etc.,
or interest earned on any of them.

Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

Project period means the period estab-
lished in the award document during
which DOE sponsorship begins and
ends.

Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, but excludes mov-
able machinery and equipment.

Recipient means an organization re-
ceiving financial assistance directly
from DOE to carry out a project or pro-
gram. The term includes public and
private institutions of higher edu-
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cation, public and private hospitals,
and other quasi-public and private non-
profit organizations such as, but not
limited to, community action agencies,
research institutes, educational asso-
ciations, and health centers. The term
shall include commercial organizations
which are recipients, subrecipients, or
contractors or subcontractors of recipi-
ents or subrecipients. The term does
not include government-owned con-
tractor-operated facilities or research
centers providing continued support for
mission-oriented, large-scale programs
that are government-owned or con-
trolled, or are designated as federally-
funded research and development cen-
ters.

Research and development means all
research activities, both basic and ap-
plied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. ‘“‘Research’ is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
of the subject studied. ‘‘Development”
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research techniques where such activi-
ties utilize the same facilities as other
research and development activities
and where such activities are not in-
cluded in the instruction function.

Small award means a grant or cooper-
ative agreement not exceeding the
small purchase threshold fixed at 41
U.S.C. 403(11) (currently $25,000).

Subaward means an award of finan-
cial assistance in the form of money, or
property in lieu of money, made under
an award by a recipient to an eligible
subrecipient or by a subrecipient to a
lower tier subrecipient. The term in-
cludes financial assistance when pro-
vided by any legal agreement, even if
the agreement is called a contract, but
does not include procurement of goods
and services nor does it include any
form of assistance which is excluded
from the definition of ‘‘award’ above.

Subrecipient means the legal entity to
which a subaward is made and which is
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accountable to the recipient for the use
of the funds provided. The term may
include foreign or international organi-
zations (such as agencies of the United
Nations).

Supplies means all personal property
excluding equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of
work under a funding agreement
(‘“‘subject inventions’’), as defined in 37
CFR part 401, ‘“Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.”’

Suspension means an action by DOE
that temporarily withdraws DOE spon-
sorship under an award, pending cor-
rective action by the recipient or pend-
ing a decision to terminate the award
by the DOE. Suspension of an award is
a separate action from suspension
under DOE regulations implementing
E.O.’s 12549 and 12689, ‘‘Debarment and
Suspension” (see 10 CFR part 1036).

Termination means the cancellation
of DOE sponsorship, in whole or in
part, under an agreement at any time
prior to the date of completion.

Third party in-kind contributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

Unliquidated obligations, for financial
reports prepared on a cash basis, means
the amount of obligations incurred by
the recipient that have not been paid.
For reports prepared on an accrued ex-
penditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
been recorded.

Unobligated balance means the por-
tion of the funds authorized by DOE
that has not been obligated by the re-
cipient and is determined by deducting
the cumulative obligations from the
cumulative funds authorized.

Unrecovered indirect cost means the
difference between the amount awarded
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and the amount which could have been
awarded under the recipient’s approved
negotiated indirect cost rate.

Working capital advance means a pro-
cedure whereby funds are advanced to
the recipient to cover its estimated
disbursement needs for a given initial
period.

§600.102

For awards subject to this subpart,
all administrative requirements of
codified program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this
subpart shall be superseded, except to
the extent they are required by stat-
ute, or authorized in accordance with
the deviations provision in §600.4.

Effect on other issuances.

§600.103 Deviations.

The deviation provisions of §600.4
apply to this subpart.

§600.104 Subawards.

Unless sections of this subpart spe-
cifically exclude subrecipients from
coverage, all DOE recipients, including
State, local and Indian tribal govern-
ments, shall apply the provisions of
this subpart to subrecipients per-
forming work under awards if such sub-
recipients are institutions of higher
education, hospitals, or other non-prof-
it organizations organizations. Thus,
this subpart is applicable to those
types of organizations regardless of the
type of recipient receiving the primary
award. State and local government
subrecipients are subject to the provi-
sions of 10 CFR part 600, subpart C,
“Uniform  Administrative Require-
ments for Grants and Cooperative
Agreements to State and Local Gov-
ernments.’”’” For-profit subrecipients are
subject to the provisions of 10 CFR part
600, subpart D, Administrative Require-
ments for Grants and Cooperative
Agreements with For-Profit Organiza-
tions.

[69 FR 53266, Oct. 21, 1994, as amended at 68
FR 50650, Aug. 21, 2003]

PRE-AWARD REQUIREMENTS

§600.110 Purpose.

Sections 600.111 through 600.117 pre-
scribe forms and instructions and other
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pre-award matters to be used in apply-
ing for DOE awards.

§600.111 Pre-award policies.

(a) Use of Grants and Cooperative
Agreements, and Contracts. In each in-
stance, the DOE shall decide on the ap-
propriate award instrument (i.e., grant,
cooperative agreement, or contract).
The Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6301-08) gov-
erns the use of grants, cooperative
agreements and contracts. A grant or
cooperative agreement shall be used
only when the principal purpose of a
transaction is to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute. The statu-
tory criterion for choosing between
grants and cooperative agreements is
that for the latter, ‘‘substantial in-
volvement is expected between the ex-
ecutive agency and the State, local
government, or other recipient when
carrying out the activity contemplated
in the agreement.” Contracts shall be
used when the principal purpose is ac-
quisition of property or services for the
direct benefit or use of the Federal
Government.

(b) Public Notice and Priority Setting.
DOE will, whenever practical, notify
the public of its intended funding prior-
ities for discretionary grant programs,
unless funding priorities are estab-
lished by Federal statute.

§600.112 Forms for applying for Fed-
eral assistance.

(a) General. An application for an
award shall be on the form or in the
format specified in a program rule or in
the funding opportunity announce-
ment. When a version of the Standard
Form 424 is not used, DOE shall indi-
cate whether the application is subject
to review by the State under Executive
Order 12372.

(b) Budgetary information. DOE may
request and the applicant shall submit
the minimum budgetary information
necessary to evaluate the costs of the
proposed project.

(c) DOE may, subsequent to receipt
of an application, request additional
information from an applicant when
necessary for clarification or to make
informed preaward determinations.

§600.114

(d) Continuation and renewal applica-
tions. DOE may require that an applica-
tion for a continuation or renewal
award be made in the format or on the
forms authorized by paragraphs (a) and
(b) of this section.

[74 FR 44278, Aug. 28, 2009]

§600.113 Debarment and suspension.

Recipients shall comply with the
nonprocurement debarment and sus-
pension common rule implementing
E.O.’s 12549 and 12689, ‘‘Debarment and
Suspension,” 2 CFR 180 and 901. This
common rule restricts subawards and
contracts with certain parties that are
debarred, suspended or otherwise ex-
cluded from or ineligible for participa-
tion in Federal assistance programs or
activities.

[69 FR 53266, Oct. 21, 1994, as amended at 74
FR 44278, Aug. 28, 2009]

§600.114 Special award conditions.

(a) If an applicant or recipient has a
history of poor performance, is not fi-
nancially stable, has a management
system that does not meet the stand-
ards prescribed in this subpart, has not
conformed to the terms and conditions
of a previous award, or is not otherwise
responsible, DOE may impose addi-
tional requirements as needed, without
regard to the deviation provisions of
§600.4. Such applicant or recipient will
be notified in writing as to the nature
of the additional requirements, the rea-
son why the additional requirements
are being imposed, the nature of the
corrective action needed, and the time
allowed for completing the corrective
actions. Reconsideration of the addi-
tional requirements may be requested
at any time. Any special conditions
shall be promptly removed once the
conditions that prompted them have
been corrected.

(b) A recipient may place a special
restrictive condition, as specified in
paragraph (a) of this section, in a
subaward. In any such case, the recipi-
ent must notify DOE in writing within
15 days of the subaward. DOE shall de-
cide whether to notify OMB and other
interested parties.
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§600.115 Metric system of measure-
ment.

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (156 U.S.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
system of measurement will be used in
the agency’s procurements, grants, and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities.
DOE will follow the provisions of E.O.
12770, ““Metric Usage in Federal Gov-
ernment Programs.”’

§600.116 Resource Conservation and
Recovery Act.

Under the Act (Pub. L. 94-580 codified
at 42 U.S.C. 6962), any State agency or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with section
6002. Section 6002 requires that pref-
erence be given in procurement pro-
grams to the purchase of specific prod-
ucts containing recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247-254). Accord-
ingly, State and local institutions of
higher education, hospitals, and non-
profit organizations that receive direct
Federal awards or other Federal funds
shall give preference in their procure-
ment programs funded with Federal
funds to the purchase of recycled prod-
ucts pursuant to the EPA guidelines.

§600.117 [Reserved]
POST-AWARD REQUIREMENTS
Financial and Program Management

§600.120 Purpose of financial and pro-
gram management.

Sections 600.121 through 600.128 pre-
scribe standards for financial manage-
ment systems, methods for making
payments and rules for satisfying cost
sharing and matching requirements,
accounting for program income, budget
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revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§600.121 Standards for financial man-
agement systems.

(a) Recipients shall relate financial
data to performance data and develop
unit cost information whenever prac-
tical. For awards that support re-
search, it should be noted that it is
generally not appropriate to develop
unit cost information.

(b) Except for the provisions of
600.121(f) and 600.181, recipients’ finan-
cial management systems shall provide
for the following:

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §600.152.
If a DOE award requires reporting on
an accrual basis from a recipient that
maintains its records on other than an
accrual basis, the recipient shall not be
required to establish an accrual ac-
counting system. These recipients may
develop such accrual data for their re-
ports on the basis of an analysis of the
documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest.

(3) Effective control over and ac-
countability for all funds, property and
other assets. Recipients shall ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data. As discussed in para-
graph (a) of this section, unit cost data
is generally not appropriate for awards
that support research.

(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
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by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR part 205, ‘“Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.”

(6) Written procedures for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award.

(7) Accounting records including cost
accounting records that are supported
by source documentation.

(c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
Contracting Officer, at his or her dis-
cretion, may require adequate bonding
and insurance if the bonding and insur-
ance requirements of the recipient are
not deemed adequate to protect the in-
terest of the Federal Government.

(d) The Contracting Officer may re-
quire adequate fidelity bond coverage
where the recipient lacks sufficient
coverage to protect the Federal Gov-
ernment’s interest.

(e) Where bonds are required in the
situations described in §§600.121 (¢) and
(d), the bonds shall be obtained from
companies holding certificates of au-
thority as acceptable sureties, as pre-
scribed in 31 CFR part 223, ‘‘Surety
Companies Doing Business with the
United States.”

(f) Individuals whose financial man-
agement systems do not meet the min-
imum standards of §600.121 (b) shall
maintain a separate bank account for
deposit of award or subaward funds.
Disbursements by the recipient or sub-
recipient from this account shall be
supported by source documentation
such as canceled checks, paid bills, re-
ceipts, payrolls, etc.

§600.122 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other

§600.122

means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 205.

(b) Recipients will be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

(1) Written procedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
cipient, and

(2) Financial management systems
that meet the standards for fund con-
trol and accountability as established
in §600.121. Cash advances to a recipi-
ent organization shall be limited to the
minimum amounts needed and be
timed to be in accordance with the ac-
tual, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approved pro-
gram or project. The timing and
amount of cash advances shall be as
close as is administratively feasible to
the actual disbursements by the recipi-
ent organization for direct program or
project costs and the proportionate
share of any allowable indirect costs.

(c) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by the
DOE to the recipient.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients may submit requests
for advances and reimbursements at
least monthly when electronic fund
transfers are not used.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SF-270, “Request for Advance or Reim-
bursement,” or other forms as may be
authorized by OMB. This form is not to
be used when Treasury check advance
payments are made to the recipient
automatically through the use of a pre-
determined payment schedule or if pre-
cluded by special DOE instructions for
electronic funds transfer.

(e) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this section cannot be met.
DOE may also use this method on any
construction agreement, or if the
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major portion of the construction
project is accomplished through pri-
vate market financing or Federal
loans, and the Federal assistance con-
stitutes a minor portion of the project.

(1) When the reimbursement method
is used, DOE shall make payment with-
in 30 days after receipt of the billing,
unless the billing is improper.

(2) Recipients are authorized to sub-
mit requests for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and DOE
has determined that reimbursement is
not feasible because the recipient lacks
sufficient working capital, DOE may
provide cash on a working capital ad-
vance basis. Under this procedure, DOE
advances cash to the recipient to cover
its estimated disbursement needs for
an initial period generally geared to
the recipient’s disbursing cycle. There-
after, DOE reimburses the recipient for
its actual cash disbursements. The
working capital advance method of
payment will not be used for recipients
unwilling or unable to provide timely
advances to their subrecipient to meet
the subrecipient’s actual cash disburse-
ments.

(g) To the extent available, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments.

(h) Unless otherwise required by stat-
ute, DOE will not withhold payments
for proper charges made by recipients
at any time during the project period
unless paragraph (h)(1) or (h)(2) of this
section apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or DOE re-
porting requirements.

(2) The recipient or subrecipient is
delinquent in a debt to the United
States. Under such conditions, the Fed-
eral awarding agency may, upon rea-
sonable notice, inform the recipient
that payments shall not be made for
obligations incurred after a specified
date until the conditions are corrected
or the indebtedness to the Federal Gov-
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ernment is liquidated. Before with-
holding any payment, DOE shall notify
the recipient that payments shall not
be made for obligations incurred after
a specified date, which shall ordinarily
be no sooner than 30 days from the date
of the notice, until the recipient cor-
rects the noncompliance or pays the in-
debtedness to the Federal government.

(i) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows.

(1) Except for situations described in
paragraph (i)(2) of this section, DOE
shall not require separate depository
accounts for funds provided to a recipi-
ent or establish any eligibility require-
ments for depositories for funds pro-
vided to a recipient. However, recipi-
ents must be able to account for the re-
ceipt, obligation and expenditure of
funds.

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

(j) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients are en-
couraged to use women-owned and mi-
nority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless paragraph (k)
(1), (2) or (3) of this section apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(1) For those entities where CMIA
and its implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearing
accounts shall be remitted annually to
the HHS Payment Management Sys-
tem through an electronic medium
such as the FEDWIRE Deposit system.
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Recipients which do not have this ca-
pability should use a check. The ad-
dress is the Department of Health and
Human Services, Payment Manage-
ment System, P.O. Box 6021, Rockville,
MD 20852. Interest amounts up to $250
per year may be retained by the recipi-
ent for administrative expense. State
universities and hospitals shall comply
with CMIA, as it pertains to interest. If
an entity subject to CMIA uses its own
funds to pay pre-award costs for discre-
tionary awards without prior written
approval from the Federal awarding
agency, it waives its right to recover
the interest under CMIA.

(m) Except as noted elsewhere in this
subpart, only the following forms shall
be authorized for the recipients in re-
questing advances and reimburse-
ments. Federal agencies shall not re-
quire more than an original and two
copies of these forms.

(1) SF-270, Request for Advance or
Reimbursement. Each Federal award-
ing agency shall adopt the SF-270 as a
standard form for all nonconstruction
programs when electronic funds trans-
fer or predetermined advance methods
are not used. Federal awarding agen-
cies, however, have the option of using
this form for construction programs in
lieu of the SF-271, ‘‘Outlay Report and
Request for Reimbursement for Con-
struction Programs.”

(2) SF-271, Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs. Each Federal awarding
agency shall adopt the SF-271 as the
standard form to be used for requesting
reimbursement for construction pro-
grams. However, a Federal awarding
agency may substitute the SF-270
when the Federal awarding agency de-
termines that it provides adequate in-
formation to meet Federal needs.

(n) The DOE may convert a recipient
from advance payment to reimburse-
ment whenever the recipient no longer
meets the criteria for advance payment
specified in paragraph (b) of this sec-
tion. Any such conversion may be ac-
complished only after the DOE has ad-
vised the recipient in writing of the
reasons for the proposed action and has
provided a period of at least 30 days
within which the recipient may take
corrective action or provide satisfac-

§600.123

tory assurances of its intention to take
such action.

(o) With prior DOE approval and in
accordance with written DOE instruc-
tions, a recipient may assign to a bank,
trust company or other financing insti-
tution, including any Federal lending
agency, reimbursement by Treasury
check due from DOE under the fol-
lowing conditions:

(1) The award provides for reimburse-
ment totaling $1,000 or more;

(2) The assignment covers all
amounts payable under the award that
have not already been paid;

(3) Reassignment is prohibited; and

(4) The assignee files a written notice
of award payment assignment and a
true copy of the instrument of assign-
ment with DOE. Any interest costs re-
sulting from a loan obtained on the
basis of an assignment are unallowable
charges to DOE award funds or any re-
quired cost sharing.

(p) Recipients shall observe the re-
quirements of this section in making
or withholding payments to subrecipi-
ents except that the forms used by re-
cipients are not required to be used by
subrecipients when requesting ad-
vances or reimbursement.

§600.123 Cost sharing or matching.

(a) All cost sharing or matching con-
tributions, including cash and third
party in-kind, shall meet all of the fol-
lowing criteria.

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other federally-assisted project
or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget.

(7) Conform to other provisions of
this subpart, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching.
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(c) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If DOE authorizes
recipients to donate buildings or land
for construction/facilities acquisition
projects or long-term use, the value of
the donated property for cost sharing
or matching shall be the lesser of ei-
ther paragraph (c)(1) or (2) of this sec-
tion.

(1) The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation.

(2) The current fair market value.
However, when there is sufficient jus-
tification, DOE may approve the use of
the current fair market value of the
donated property, even if it exceeds the
certified value at the time of donation
to the project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the required skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

(f) Donated supplies may include
such items as office supplies, labora-
tory supplies or workshop and class-
room supplies. Value assessed to do-
nated supplies included in the cost
sharing or matching share shall be rea-
sonable and shall not exceed the fair
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market value of the property at the
time of the donation.

(g) The method used for determining
cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if either paragraph (g)(1) or (2)
of this section apply.

(1) If the purpose of the award is to
assist the recipient in the acquisition
of equipment, buildings or land, the
total value of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may be
made. However, the full value of equip-
ment or other capital assets and fair
rental charges for land may be allowed,
provided that DOE has approved the
charges.

(h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions.

(1) The value of donated land and
buildings shall not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
property appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
shall not exceed its fair rental value.

(i) The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(1) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.
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(2) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings and land
shall be documented.

(j) DOE shall specify in the solicita-
tion or in the program rule, if any, any
cost sharing requirement. The award
document shall be specific as to wheth-
er the cost sharing is based on a min-
imum amount for the recipient or on a
percentage of total costs.

(k) If DOE requires that a recipient
provide cost sharing which is not re-
quired by statute or which exceeds a
statutory minimum, DOER shall state in
the program rule or solicitation the
reasons for requiring such cost sharing,
recommended or required levels of cost
sharing, and the circumstances under
which the requirement for cost sharing
may be waived or adjusted during any
negotiation.

(1) Whenever DOE negotiates the
amount of cost sharing, DOE may take
into account such factors as the use of
program income (see §600.124), patent
rights, and rights in data. Foregone fee
or profit shall not be considered in es-
tablishing the extent of cost sharing.

§600.124 Program income.

(a) The standards set forth in this
section shall be used to account for
program income related to projects fi-
nanced in whole or in part with DOE
funds.

(b) Except as provided in paragraph
(h) of this section, program income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with program regulations or
the terms and conditions of the award,
shall be used in one or more of the fol-
lowing ways.

(1) Added to funds committed to the
project and used to further eligible
project objectives.

(2) Used to finance the non-DOE
share of the project.

(3) Deducted from the total project
allowable cost in determining the net
allowable costs on which the share of
costs is based.

(c) When DOE authorizes the disposi-
tion of program income as described in
paragraphs (b)(1) or (b)(2) of this sec-
tion, program income in excess of any
limits stipulated shall be used in ac-

§600.125

cordance with paragraph (b)(3) of this
section.

(d) In the event that the program
regulations or the terms and condi-
tions of the award do not specify how
program income is to be used, para-
graph (b)(3) of this section shall apply
automatically to all projects or pro-
grams except research. For awards that
support research, paragraph (b)(1) of
this section shall apply automatically
unless the award indicates another al-
ternative in the terms and conditions,
the recipient is subject to special
award conditions, as indicated in
§600.114, or the recipient is a commer-
cial organization.

(e) Unless program regulations or the
terms and conditions of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
regarding program income earned after
the end of the project period.

(f) Unless program regulations or the
terms and conditions of the award pro-
vide otherwise, costs incident to the
generation of program income may be
deducted from gross income to deter-
mine program income, provided these
costs have not been charged to the
award.

(g2) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (See §§600.130 through 600.137).

(h) Unless program regulations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respect to program income earned
from license fees and royalties for
copyrighted material, patents, patent
applications, trademarks, and inven-
tions produced under an award. How-
ever, Patent and Trademark Amend-
ments (35 U.S.C. Chapter 18) apply to

inventions made under an experi-
mental, developmental, or research
award.

§600.125 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
includes the sum of the Federal and
non-Federal share when there are cost
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sharing requirements. It shall be re-
lated to performance for program eval-
uation purposes whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(¢c) For nonconstruction awards, re-
cipients shall request prior approvals
from the DOE for one or more of the
following program or budget related
reasons.

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional Federal
funding.

(5) If required by program regula-
tions, the transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa.

(6) The inclusion, unless waived by
program regulations or the terms and
conditions of award, of costs that re-
quire prior approval in accordance with
OMB Circular A-21, ‘““‘Cost Principles
for Institutions of Higher Education,”
OMB Circular A-122, ‘““Cost Principles
for Non-Profit Organizations,” or 45
CFR part 74 Appendix E, ‘“‘Principles
for Determining Costs Applicable to
Research and Development under
Grants and Contracts with Hospitals,”
or 48 CFR part 31, ‘““Contract Cost Prin-
ciples and Procedures,’’ as applicable.

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense.

(8) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(d) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved in accordance with §600.4.
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(e) Except for requirements listed in
paragraphs (c)(1) and (c)(4) of this sec-
tion, program regulations may waive
cost-related and administrative prior
written approvals required by this sub-
part and its Appendices. Such waivers
may include authorizing recipients to
do any one or more of the following.

(1) Incur pre-award costs 90 calendar
days prior to award without prior ap-
proval or more than 90 calendar days
with the prior approval of DOE. All
pre-award costs are incurred at the re-
cipient’s risk (i.e., DOE is under no ob-
ligation to reimburse such costs if for
any reason the recipient does not re-
ceive an award or if the award is less
than anticipated and inadequate to
cover such costs).

(2) Initiate a one-time extension of
the expiration date of the final budget
period of the project of up to 12 months
unless one or more of the following
conditions apply.

(i) The terms and conditions of award
prohibit the extension.

(ii) The extension requires additional
Federal funds.

(iii) The extension involves any
change in the approved objectives or
scope of the project.

(iv) The extension is being exercised
merely for the purpose of using unobli-
gated balances. For one-time exten-
sions, the recipient must notify the
DOE in writing with the supporting
reasons and revised expiration date at
least 10 days before the expiration date
specified in the award.

(3) Carry forward unobligated bal-
ances to subsequent funding periods.

(4) For awards that support research,
unless the terms and conditions of
award provide otherwise, the prior ap-
proval requirements described in para-
graph (e) of this section are automati-
cally waived (i.e., recipients need not
obtain such prior approvals) unless one
of the conditions included in
§600.125(e)(2) applies.

(5) For continuation awards within a
multiple year project in support of re-
search, prior to receipt of continuation
funding, preaward expenditures by re-
cipients are not subject to the limita-
tion or approval requirements of
§600.125(e)(1). Nevertheless, incurrence
by the recipient does not impose any
obligation on DOE if a continuation
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award is not subsequently made, or if
an award is made for a lesser amount
than the recipient expected.

(f) Program regulations may restrict
the transfer of funds among direct cost
categories or programs, functions and
activities for awards in which DOE’s
share of the project exceeds $100,000
and the cumulative amount of such
transfers exceeds or is expected to ex-
ceed 10 percent of the total budget as
last approved by DOE. However, no
program regulation shall permit a
transfer that would cause any Federal
appropriation or part thereof to be
used for purposes other than those con-
sistent with the original intent of the
appropriation.

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section,
do not require prior approval.

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from the Contracting
Officer for budget revisions whenever
paragraph (h) (1), (2) or (3) of this sec-
tion apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
Federal funds to complete the project.

(3) A revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in §600.127.

(i) Except in accordance with the de-
viation procedures in 600.4 or as may be
provided for in program regulations, no
other prior approval requirements for
specific items will be imposed by DOE.

(j) When DOE makes an award that
provides support for both construction
and nonconstruction work, DOE may
require the recipient to request prior
approval from DOE before making any
fund or budget transfers between the
two types of work supported.

(k) For both construction and non-
construction awards, recipients shall
notify DOE in writing promptly when-
ever the amount of Federal authorized
funds is expected to exceed the needs of
the recipient for the project period by
more than $5000 or five percent of the
Federal award, whichever is greater.
This notification shall not be required
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if an application for additional funding
is submitted for a continuation award.

(1) Requests for budget revisions may
be made by letter.

(m) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, DOE shall review the re-
quest and notify the recipient whether
the budget revisions have been ap-
proved. If the revision is still under
consideration at the end of 30 calendar
days, DOE shall inform the recipient in
writing of the date when the recipient
may expect the decision.

(n) DOE approval or disapproval of a
request for a budget or project revision
shall be in writing and signed by a DOE
Contracting Officer.

(0) A request by a subrecipient for
prior approval shall be addressed in
writing to the recipient. The recipient
shall promptly review such request and
shall approve or disapprove the request
in writing within 30 days from the date
of the recipient’s request for the revi-
sion. A recipient shall not approve any
budget or project revision which is in-
consistent with the purpose or terms
and conditions of the DOE award. If the
revision requested by the subrecipient
would result in a change to the recipi-
ent’s approved budget or approved
project which requires DOE prior ap-
proval, the recipient shall obtain DOE
approval before approving such revi-
sion.

§600.126 Non-Federal audits.

(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 1996
(31 U.S.C. 7501-7507) and revised OMB
Circular A-133, ‘‘Audits of States,
Local Governments, and Non-Profit Or-
ganizations.”

(b) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U.S.C. 7501-
7507) and revised OMB Circular A-133,
‘“Audits of States, Local Governments,
and Non-Profit Organizations.”

(c) For-profit organizations that are
subrecipients are subject to the audit
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requirements in 10 CFR
600.316.

[69 FR 53266, Oct. 21, 1994, as amended at 62
FR 45939, 45940, Aug. 29, 1997; 68 FR 50650,
Aug. 21, 2003]

§600.127 Allowable costs.

(a) General. For each kind of recipi-
ent, there is a set of Federal principles
for determining allowable costs. Allow-
ability of costs shall be determined in
accordance with the cost principles ap-
plicable to the entity incurring the
costs. Thus, allowability of costs in-
curred by State, local or federally-rec-
ognized Indian tribal governments is
determined in accordance with the pro-
visions of OMB Circular A-87, ‘‘Cost
Principles for State and Local Govern-
ments.”” The allowability of costs in-
curred by non-profit organizations is
determined in accordance with the pro-
visions of OMB Circular A-122, ‘“‘Cost
Principles for Non-Profit Organiza-
tions.” The allowability of costs in-
curred by institutions of higher edu-
cation is determined in accordance
with the provisions of OMB Circular A-
21, ““Cost Principles for Educational In-
stitutions.” The allowability of costs
incurred by hospitals is determined in
accordance with the provisions of Ap-
pendix E of 456 CFR part 74, ‘‘Principles
for Determining Costs Applicable to
Research and Development Under
Grants and Contracts with Hospitals.”
The allowability of costs incurred by
commercial organizations and those
non-profit organizations listed in At-
tachment C to Circular A-122 is deter-
mined in accordance with the provi-
sions of the Federal Acquisition Regu-
lation (FAR) at 48 CFR part 31.

(b) Indirect costs. Unless restricted by
Federal statute or program rule, DOE
shall provide for the reimbursement of
appropriate indirect costs.

(1) DOE shall include an amount for
indirect costs in an award only if the
applicant requests reimbursement of
such costs and—

(i) Submits evidence that a cognizant
Federal agency has been assigned to es-
tablish indirect cost rates for the appli-
cant and indicates or provides evidence
that—

(A) A current agreement containing
an applicable approved indirect cost
rate(s) covering all or part of the budg-

specified
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et period for which DOE may provide
funding has been established; or

(B) An indirect cost proposal has
been submitted to the cognizant agen-
cy in order to establish an applicable
approved indirect cost rate(s) covering
all or part of the budget period for
which DOE may provide funding; or

(C) An indirect cost proposal cov-
ering all or part of the budget period
and applicable to the activities for
which DOE may provide funding will be
submitted to the cognizant agency for
approval no later than three months
after the beginning date of the initial
budget period of the DOE award or, for
subsequent budget periods, in accord-
ance with any schedule established by
the cognizant agency; or

(ii) If not assigned to a cognizant
agency, the applicant includes, in the
application, data that is current, com-
plete, accurate, and sufficient to allow
the Contracting Officer to determine a
rate(s) for indirect costs. If the total
approved budget will not exceed
$100,000 or if the amount requested for
indirect costs does not exceed $5,000,
DOE may waive the requirement for
negotiation of a rate and, in lieu there-
of, provide a reasonable allowance for
such costs.

(2) Indirect cost proposals shall be
prepared and submitted in accordance
with the applicable Federal cost prin-
ciples and instructions from the cog-
nizant agency or from DOE, as appro-
priate.

(3) If a subaward under an award or
subaward provides for the payment of
indirect costs, the recipient or sub-
recipient shall be responsible for nego-
tiating appropriate indirect costs,
using the cost principles applicable to
the subrecipient or contractor, unless
the subrecipient or contractor has ne-
gotiated an applicable rate directly
with DOE or another Federal depart-
ment or agency. DOE may review and
audit the procedures a recipient or sub-
recipient uses in conducting indirect
cost negotiations.

(c) Fee or profit. No increment above
cost may be paid to a recipient or sub-
recipient under a DOE award or
subaward. A fee or profit may be paid
to a contractor providing goods or
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services under a contract with a recipi-
ent or subrecipient.

[69 FR 53266, Oct. 21, 1994, as amended at 68
FR 50650, Aug. 21, 2003]

§600.128 Period of
funds.

Where a funding period is specified, a
recipient may charge to the award only
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by DOE.

availability of

Property Standards

§600.130 Purpose of property stand-
ards.

Sections 600.131 through 600.137 set
forth uniform standards governing
management and disposition of prop-
erty furnished by the Federal Govern-
ment or whose cost was charged to a
project supported by a Federal award.
Recipients shall observe these stand-
ards under awards and shall not impose
additional requirements, unless specifi-
cally required by Federal statute or
program regulations. The recipient
may use its own property management
standards and procedures provided it
observes the provisions of §§600.131
through 600.137.

§600.131 Insurance coverage.

Recipients shall, at a minimum, pro-
vide the equivalent insurance coverage
for real property and equipment ac-
quired with DOE funds as provided to
property owned by the recipient. Fed-
erally-owned property need not be in-
sured unless required by the terms and
conditions of the award.

§600.132 Real property.

Unless otherwise provided by statute
or program regulations, the require-
ments concerning the use and disposi-
tion of real property acquired in whole
or in part under awards are as follows.

(a) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of DOE.

(b) The recipient shall obtain written
approval by DOE for the use of real
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property in other federally-sponsored
projects when the recipient determines
that the property is no longer needed
for the purpose of the original project.
Use in other projects shall be limited
to those under federally-sponsored
projects (i.e., awards) or programs that
have purposes consistent with those
authorized for support by DOE.

(c) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall request disposition in-
structions from DOE or its successor
Federal awarding agency. DOE will
give one or more of the following dis-
position instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by DOE and pay the Federal Gov-
ernment for that percentage of the cur-
rent fair market value of the property
attributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up
expenses, if any, from the sales pro-
ceeds). When the recipient is author-
ized or required to sell the property,
proper sales procedures shall be estab-
lished that provide for competition to
the extent practicable and result in the
highest possible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.

§600.133 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of federally-owned
property in their custody to DOE. Upon
completion of the award or when the
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property is no longer needed, the re-
cipient shall report the property to
DOE for further Federal agency utiliza-
tion.

(2) If DOE has no further need for the
property, it shall be declared excess
and reported to the General Services
Administration, unless DOE has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the
authority provided by the Federal
Technology Transfer Act (15 U.S.C. 3710
(i)) to donate research equipment to
educational and non-profit organiza-
tions in accordance with E.O. 12821,
“Improving Mathematics and Science
Education in Support of the National
Education Goals.””) Appropriate in-
structions shall be issued to the recipi-
ent by DOE.

(b) Exempt property. When statutory
authority exists, DOE may vest title to
property acquired with Federal funds
in the recipient without further obliga-
tion to the Federal Government and
under conditions DOE considers appro-
priate. For example, under 31 U.S.C.
6306, DOE may so vest title to tangible
personal property under a grant or co-
operative agreement for basic or ap-
plied research in a nonprofit institu-
tion of higher education or in a non-
profit organization whose primary pur-
pose is conducting scientific research.
Such property is ‘‘exempt property.”
Program regulations or the terms and
conditions of award may establish pro-
visions for vesting title to exempt
property. Should such conditions not
be established and the recipient has no
need for the equipment, the recipient
shall request disposition instructions
from DOE. If DOE does not issue dis-
position instructions within 120 cal-
endar days of receipt of the request,
title to the property shall vest in the
recipient without further obligation to
the Federal Government. If, at the end
of the project, DOE fails to issue dis-
position instructions within 120 cal-
endar days of the receipt of a final in-
ventory, title to the property shall vest
in the recipient without further obliga-
tion to the Federal Government.

§600.134 Equipment.

(a) Title to equipment acquired by a
recipient with Federal funds shall vest
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in the recipient, subject to conditions
of this section.

(b) The recipient shall not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(c) The recipient shall use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the
property without approval of DOE.
When no longer needed for the original
project or program, the recipient shall
use the equipment in connection with
its other federally-sponsored activities,
in the following order of priority:

(1) Activities sponsored by DOE, then

(2) Activities sponsored by other Fed-
eral agencies.

(d) During the time that equipment
is used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use shall be
given to other projects or programs
sponsored by DOE that financed the
equipment; second preference shall be
given to projects or programs spon-
sored by other Federal awarding agen-
cies. If the equipment is owned by the
Federal Government, use on other ac-
tivities not sponsored by the Federal
Government shall be permissible if au-
thorized by DOE. User charges shall be
treated as program income.

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of DOE.

(f) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
equipment shall include all of the fol-
lowing.
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(1) Equipment records shall be main-
tained accurately and shall include the
following information.

(i) A description of the equipment.

(ii) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

(iii) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vii) Location and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates DOE for its share.

(2) Equipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
equipment.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify DOE.

() Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall be established
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which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
Equipment with a current per-unit fair
market value of less than $5000 may be
retained, sold or otherwise disposed of
with no further obligation to the
awarding agency. For equipment with
a current per unit fair market value of
$5000 or more, the recipient may retain
the equipment for other uses provided
that compensation is made to the
original Federal awarding agency or its
successor. The amount of compensa-
tion shall be computed by applying the
percentage of Federal participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment. If the recipient has
no need for the equipment, the recipi-
ent shall request disposition instruc-
tions from DOE. DOE shall determine
whether the equipment can be used to
meet DOE’s requirements. If no re-
quirement exists within DOE, the
availability of the equipment shall be
reported to the General Services Ad-
ministration by DOE to determine
whether a requirement for the equip-
ment exists in other Federal agencies.
DOE will issue instructions to the re-
cipient no later than 120 calendar days
after the recipient’s request and the
following procedures shall govern.

(1) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s re-
quest, the recipient shall sell the
equipment and reimburse DOE an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds,
whichever is less, for the recipient’s
selling and handling expenses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in

113



§600.135

the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by DOE
for such costs incurred in its disposi-
tion.

(h) DOE reserves the right, at the end
of a project, to transfer the title to the
Federal Government or to a third party
named by DOE when such third party
is otherwise eligible under existing
statutes. Such transfer shall be subject
to the following standards.

(1) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(2) DOE shall issue disposition in-
structions within 120 calendar days
after receipt of a final inventory. The
final inventory shall list all equipment
acquired with award funds and feder-
ally-owned equipment. If DOE fails to
issue disposition instructions within
the 120 calendar day period, the provi-
sions of §600.134(g)(1) apply.

(3) When DOE exercises its right to
take title, the equipment shall be sub-
ject to the provisions for federally-
owned equipment.

§600.135 Supplies and other expend-
able property.

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a
residual inventory of unused supplies
exceeding $5000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient shall not use sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
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thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

§600.136 Intangible property.

(a) Recipients may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. DOE
reserves a royalty-free, nonexclusive
and irrevocable right to reproduce,
publish or otherwise use the work for
Federal purposes and to authorize oth-
ers to do so.

(b) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.”’

(c) The DOE has the right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award; and

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such
data for Federal purposes.

(d)(1) In addition, in response to a
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under
an award that were used by the Federal
Government in developing an agency
action that has the force and effect of
law, the DOE shall request, and the re-
cipient shall provide, within a reason-
able time, the research data so that
they can be made available to the pub-
lic through the procedures established
under the FOIA. If the DOE obtains the
research data solely in response to a
FOIA request, the agency may charge
the requester a reasonable fee equaling
the full incremental cost of obtaining
the research data. This fee should re-
flect costs incurred by the agency, the
recipient, and applicable subrecipients.
This fee is in addition to any fees the
agency may assess under the FOIA (b
U.S.C. 552(a)(4)(A)).

(2) The following definitions apply
for purposes of this paragraph (d):

(i) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as
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necessary to validate research findings,
but not any of the following: prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This ‘‘recorded’” material ex-
cludes physical objects (e.g., laboratory
samples). Research data also do not in-
clude:

(A) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.

(ii) Published 1is defined as either
when:

(A) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or

(B) A Federal agency publicly and of-
ficially cites the research findings in
support of an agency action that has
the force and effect of law.

(iii) Used by the Federal Government in
developing an agency action that has the
force and effect of law is defined as when
an agency publicly and officially cites
the research findings in support of an
agency action that has the force and
effect of law.

(e) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of DOE. When no
longer needed for the originally au-
thorized purpose, disposition of the in-
tangible property shall occur in accord-
ance with the provisions of §600.134(g).

[61 FR 7165, Feb. 26, 1996, as amended at 65
FR 14407, 14408, Mar. 16, 2000; 68 FR 50650,
Aug. 21, 2003]

§600.137 Property trust relationship.
Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries

§600.142

of the project or program under which
the property was acquired or improved.
Recipients shall record liens or other
appropriate notices of record to indi-
cate that personal or real property has
been acquired or improved with Fed-
eral funds and that use and disposition
conditions apply to the property.

Procurement Standards

§600.140 Purpose of
standards.

Sections 600.141 through 600.148 set
forth standards for use by recipients in
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property
and other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or requirements shall
be imposed by DOE upon recipients,
unless specifically required by Federal
statute or executive order or in accord-
ance with the deviation procedures of
§600.4.

procurement

§600.141 Recipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to DOE regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising
out of procurements entered into in
support of an award or other agree-
ment. This includes disputes, claims,
protests of award, source evaluation or
other matters of a contractual nature.
Matters concerning violation of statute
are to be referred to such Federal,
State or local authority as may have
proper jurisdiction.

§600.142 Codes of conduct.

The recipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
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supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§600.143 Competition.

All procurement transactions shall
be conducted in a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft  specifications, requirements,
statements of work, invitations for
bids and/or requests for proposals shall
be excluded from competing for such
procurements. Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors consid-
ered. Solicitations shall clearly set
forth all requirements that the bidder
or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§600.144 Procurement procedures.

(a) All recipients shall establish writ-
ten procurement procedures. These
procedures shall provide for, at a min-
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imum, that paragraphs (a)(1), (2) and
(3) of this section apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement.

(3) Solicitations for goods and serv-
ices provide for all of the following.

(i) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(ii) Requirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(iii) A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of ‘“‘brand
name or equal’’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(b) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women’s
business enterprises, whenever pos-
sible. Recipients of DOE awards shall
take all of the following steps to fur-
ther this goal.

(1) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women’s business
enterprises.
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(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned
firms, and women’s business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises.

(c) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of-
cost” or ‘‘percentage of construction
cost’”” methods of contracting shall not
be used.

(d) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity, record
of past performance, financial and
technical resources or accessibility to
other necessary resources. In certain
circumstances, contracts with certain
parties are restricted by DOE’s imple-
mentation, in 10 CFR part 1036, of
E.O.’s 12549 and 12689, ‘‘Debarment and
Suspension.”

(e) Recipients shall, on request, make
available for DOE, pre-award review
and procurement documents, such as
request for proposals or invitations for
bids, independent cost estimates, etc.,
when any of the following conditions
apply.

(1) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in this sub-
part.

§600.146

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U.S.C. 403 (11) (currently
$25,000) and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘‘brand name”
product.

(4) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(5) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

(f) By agreement of the recipient or
subrecipient and the contractor, if con-
sistent with the recipient’s or sub-
recipient’s usual business practices and
applicable state and local law, any con-
tract to which this section applies may
provide for the payment of interest
penalties on amounts overdue under
such contract except that—

(1) In no case shall any obligation to
pay such interest penalties be con-
strued to be an obligation of the Fed-
eral government, and

(2) Any payment of such interest pen-
alties may not be made from DOE
funds nor be counted toward meeting a
cost sharing requirement of a DOE
award.

§600.145 Cost and price analysis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with
every procurement action. Price anal-
ysis may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to determine reasonableness,
allocability and allowability.

§600.146 Procurement records.

Procurement records and files for
purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum:

(a) Basis for contractor selection,
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(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained, and

(c) Basis for award cost or price.

§600.147 Contract administration.

A system for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adequate and
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

§600.148 Contract provisions.

The recipient shall include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
contracts.

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(b) All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, DOE may
accept the bonding policy and require-
ments of the recipient, provided the
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DOE has made a determination that
the Federal Government’s interest is
adequately protected. If such a deter-
mination has not been made, the min-
imum requirements shall be as follows.

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The ‘‘bid guarantee’ shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A ‘‘performance bond”
is one executed in connection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A ‘‘payment bond’ is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, “Surety Companies Doing Business
with the United States.”

(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, DOE, the Comptroller
General of the United States, or any of
their duly authorized representatives,
shall have access to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to
a specific program for the purpose of
making audits, examinations, excerpts
and transcriptions.

(e) All contracts, including small
purchases, awarded by recipients and
their contractors shall contain the pro-
curement provisions of appendix A to
this subpart, as applicable.

118



Department of Energy

§600.149 Resource Conservation and
Recovery Act (RCRA).

Recipients’ procurements shall com-
ply with applicable requirements of
RCRA, as described at §600.116 of this
subpart.

Reports and Records

§600.150 Purpose of
records.

Sections 600.151 through 600.153 set
forth the procedures for monitoring
and reporting on the recipient’s finan-
cial and program performance and the
necessary standard reporting forms.
They also set forth record retention re-
quirements.

§600.151 Monitoring and
program performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in §600.126.

(b) The terms and conditions of the
award will prescribe the frequency with
which the performance reports shall be
submitted. Except as provided in para-
graph (f) of this section, performance
reports shall not be required more fre-
quently than quarterly or less fre-
quently than annually. Annual reports
shall be due 90 calendar days after the
award year; quarterly or semi-annual
reports shall be due 30 days after the
reporting period. DOE may require an-
nual reports before the anniversary
dates of multiple year awards in lieu of
these requirements. The final perform-
ance reports are due 90 calendar days
after the expiration or termination of
the award.

(c) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

(d) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following.

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily

reports and

reporting
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quantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

DOE may specify in the award that the
recipient provide this information on
the Federal Assistance Program/
Project Status Report (DOE F 4600.6),
the technical reporting formats, or the
Federal Assistance Management Sum-
mary Report. DOE may require that
the Federal Assistance Management
Summary Report be used as a perform-
ance report only when such use is au-
thorized by program rule or the need
for this form is explained in the solici-
tation. The requirements of this sec-
tion concerning reporting frequency
and deadlines shall apply to the Fed-
eral Assistance Management Summary
Report. (See also §600.112 with regard
to use of this form as part of the award
application.)

(e) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify DOE of developments that have a
significant impact on the award-sup-
ported activities. Also, notification
shall be given in the case of problems,
delays, or adverse conditions which
materially impair the ability to meet
the objectives of the award. This notifi-
cation shall include a statement of the
action taken or contemplated, and any
assistance needed to resolve the situa-
tion.

(g) DOE may make site visits, as
needed.

(h) DOE shall comply with applicable
clearance requirements of 5 CFR part
1320 when requesting performance data
from recipients.

(i) Recipients may place performance
reporting requirements on subawards
consistent with the provisions of this
section and shall require interim re-
porting in accordance with §600.151(f).

§600.152

(a) The following forms or such other
forms as may be approved by OMB are

Financial reporting.

119



§600.152

authorized for obtaining financial in-
formation from recipients.

(1) SF-269 or SF-269A, Financial Sta-
tus Report.

(i) Recipients shall use the SF-269 or
SF-269A to report the status of funds
for all nonconstruction projects or pro-
grams, except that DOE has the option
of not requiring the SF-269 or SF-269A
when the SF-270, Request for Advance
or Reimbursement, or SF-272, Report
of Federal Cash Transactions, is deter-
mined to provide adequate information
to meet DOE needs. However, a final
SF-269 or SF-269A shall be required at
the completion of the project when the
SF-270 is used only for advances.

(ii) The terms and conditions of
award shall prescribe whether the re-
port shall be on a cash or accrual basis.
DOE may require accrual reporting
only if such reporting is required by
program statute or rule. If the award
requires accrual information and the
recipient’s accounting records are not
normally kept on the accrual basis, the
recipient shall not be required to con-
vert its accounting system, but shall
develop such accrual information
through best estimates based on an
analysis of the documentation on hand.

(iii) DOE shall determine the fre-
quency of the Financial Status Report
for each project or program, consid-
ering the size and complexity of the
particular project or program. How-
ever, the report shall not be required
more frequently than quarterly or less
frequently than annually. A final re-
port shall be required at the comple-
tion of the agreement.

(iv) DOE shall require recipients to
submit the SF-269 or SF-269A (an origi-
nal and no more than two copies) no
later than 30 days after the end of each
specified reporting period for quarterly
and semi-annual reports, and 90 cal-
endar days for annual and final reports.
Extensions of reporting due dates may
be approved by the DOE upon request
of the recipient.

(2) SF-272, Report of Federal Cash
Transactions.

(1) When funds are advanced, each re-
cipient shall submit the SF-272 and,
when necessary, its continuation sheet,
SF-272a. DOE will use this report to
monitor cash advanced to recipients
and to obtain disbursement informa-
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tion for each agreement with the re-
cipients.

(ii) Recipients shall forecast Federal
cash requirements in the ‘“‘Remarks”
section of the report.

(iii) When practical and deemed nec-
essary, DOE may require recipients to
report in the ‘“Remarks’ section the
amount of cash advances received in
excess of three days. Recipients shall
provide short narrative explanations of
actions taken to reduce the excess bal-
ances.

(iv) Recipients shall be required to
submit not more than the original and
two copies of the SF-272 15 calendar
days following the end of each quarter.
DOE may require a monthly report
from those recipients receiving ad-
vances totaling $1 million or more per
year.

(v) DOE may waive the requirement
for submission of the SF-272 for any
one of the following reasons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section;

(B) If, in the contracting officer’s
opinion, the recipient’s accounting
controls are adequate to minimize ex-
cessive Federal advances; or,

(C) When electronic payment mecha-
nisms provide adequate data.

(b) When DOE needs additional infor-
mation or more frequent reports, the
following shall be observed:

(1) When additional information is
needed to comply with legislative re-
quirements, DOE shall issue instruc-
tions to require recipients to submit
such information under the ‘‘Remarks”’
section of the reports.

(2) When DOE determines that a re-
cipient’s accounting system does not
meet the standards in §600.121, addi-
tional pertinent information to further
monitor awards may be obtained upon
written notice to the recipient until
such time as the system is brought up
to standard. DOE, in obtaining this in-
formation, shall comply with report
clearance requirements of 5 CFR part
1320.

(3) Contracting officers are encour-
aged to shade out any line item on any
report if not necessary.
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(4) DOE may accept the identical in-
formation from the recipients in ma-
chine readable format or computer
printouts or electronic outputs in lieu
of prescribed formats.

(6) Computer or electronic outputs
may be provided to recipients when
that expedites or contributes to the ac-
curacy of reporting.

§600.153 Retention and access re-
quirements for records.

(a) This section sets forth require-
ments for record retention and access
to records for awards to recipients.
DOE shall not impose any other record
retention or access requirements upon
recipients, unless such requirements
are established in program regulations.

(b) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by DOE. The
only exceptions are the following:

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by DOE, the 3-year reten-
tion requirement is not applicable to
the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, and related records,
for which retention requirements are
specified in §600.153(g).

(c) Copies of original records may be
substituted for the original records if
authorized by DOE.

(d) DOE shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the
records possess long term retention
value. However, in order to avoid dupli-
cate recordkeeping, DOE may make ar-
rangements for recipients to retain any

§600.153

records that are continuously needed
for joint use.

(e) DOE, the Inspector General,
Comptroller General of the TUnited
States, or any of their duly authorized
representatives, have the right of time-
ly and unrestricted access to any
books, documents, papers, or other
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts and
copies of such documents. This right
also includes timely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph are not lim-
ited to the required retention period,
but shall last as long as records are re-
tained.

(f) Unless required by statute, DOE
shall place no restrictions on recipients
that limit public access to the records
of recipients that are pertinent to an
award, except when DOE can dem-
onstrate that such records shall be
kept confidential and would have been
exempted from disclosure pursuant to
the Freedom of Information Act (b
U.S.C. 552) if the records had belonged
to DOE.

(g) Paragraphs (g)(1) and (g)(2) of this
section apply to the following types of
documents, and their supporting
records: indirect cost rate computa-
tions or proposals, cost allocation
plans, and any similar accounting com-
putations of the rate at which a par-
ticular group of costs is chargeable
(such as computer usage chargeback
rates or composite fringe benefit
rates).

(1) If submitted for megotiation. If the
recipient submits to the Federal agen-
cy responsible for negotiating the re-
cipient’s indirect cost rate or the sub-
recipient submits to the recipient the
proposal, plan, or other computation to
form the basis for negotiation of the
rate, then the 3-year retention period
for its supporting records starts on the
date of such submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to the cognizant Federal agency or the
subrecipient is not required to submit
to the recipient the proposal, plan, or
other computation for negotiation pur-
poses, then the 3-year retention period
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for the proposal, plan, or other com-
putation and its supporting records
starts at the end of the fiscal year (or
other accounting period) covered by
the proposal, plan, or other computa-
tion.

(h) If, by the terms and conditions of
the award, the recipient or sub-
recipient—

(1) Is accountable for program in-
come earned or received after the end
of the project period or after the termi-
nation of an award or subaward, or

(2) If program income earned during
the project period is required to be ap-
plied to costs incurred after the end of
the project period or after termination
of an award or subaward, the record re-
tention period shall start on the last
day of the recipient’s or subrecipient’s
fiscal year in which such income was
earned or received or such costs were
incurred. All other program income
records shall be retained in accordance
with §600.153(b).

Termination and Enforcement

§600.160 Purpose of termination and
enforcement.

Sections 600.161 and 600.162 set forth
uniform suspension, termination and
enforcement procedures.

§600.161 Termination.

(a) Awards may be terminated in
whole or in part only if paragraph (a)
(1), (2) or (3) of this section apply.

(1) By DOE, if a recipient materially
fails to comply with the terms and con-
ditions of an award.

(2) By DOE with the consent of the
recipient, in which case the two parties
shall agree upon the termination con-
ditions, including the effective date
and, in the case of partial termination,
the portion to be terminated.

(3) By the recipient upon sending to
DOE written notification setting forth
the reasons for such termination, the
effective date, and, in the case of par-
tial termination, the portion to be ter-
minated. However, if DOE determines
in the case of partial termination that
the reduced or modified portion of the
award will not accomplish the purposes
for which the award was made, it may
terminate the award in its entirety
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under either paragraph (a) (1) or (2) of
this section.

(b) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §600.171(a), in-
cluding those for property management
as applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§600.162

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, DOE may, in addition
to imposing any of the special condi-
tions outlined in §600.114, take one or
more of the following actions, as appro-
priate in the circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by DOE.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking an
enforcement action, DOE shall provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved.

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless the awarding agency ex-
pressly authorizes them in the notice
of suspension or termination or subse-
quently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if paragraph (c)
(1) and (2) of this section apply.

Enforcement.
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(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under 10
CFR part 1036.

AFTER-THE-AWARD REQUIREMENTS

§600.170 Purpose.

Sections 600.171 through 600.173 con-
tain closeout procedures and other pro-
cedures for subsequent disallowances
and adjustments.

§600.171 Closeout procedures.

(a) Recipients shall submit, within 90
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award. DOE may approve extensions
when requested by the recipient.

(b) Unless DOE authorizes an exten-
sion, a recipient shall liquidate all ob-
ligations incurred under the award not
later than 90 calendar days after the
funding period or the date of comple-
tion as specified in the terms and con-
ditions of the award or in agency im-
plementing instructions.

(c) DOE shall make prompt payments
to a recipient for allowable reimburs-
able costs under the award being closed
out.

(d) The recipient shall promptly re-
fund any balances of unobligated cash
that DOE has advanced or paid and
that is not authorized to be retained by
the recipient for use in other projects.
OMB Circular A-129 governs
unreturned amounts that become de-
linquent debts.

(e) When authorized by the terms and
conditions of the award, DOE shall
make a settlement for any upward or
downward adjustments to the Federal
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share of costs after closeout reports are
received.

(f) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§600.131 through 600.137.

(g) In the event a final audit has not
been performed prior to the closeout of
an award, DOE shall retain the right to
recover an appropriate amount after
fully considering the recommendations
on disallowed costs resulting from the
final audit.

§600.172 Subsequent adjustments and
continuing responsibilities.

(a) The closeout of an award does not
affect any of the following.

(1) The right of DOE to disallow costs
and recover funds on the basis of a
later audit or other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in §600.126.

(4) Property management require-
ments in §§600.131 through 600.137.

(5) Records retention as required in
§600.153.

(b) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of DOE and the
recipient, provided the responsibilities
of the recipient referred to in para-
graph 600.173(a), including those for
property management as applicable,
are considered and provisions made for
continuing responsibilities of the re-
cipient, as appropriate.

§600.173 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, DOE may reduce the debt by
paragraph (a) (1), (2) or (3) of this sec-
tion.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.
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(3) Taking other action permitted by
statute.

(b) Except as otherwise provided by
law, DOE shall charge interest on an
overdue debt in accordance with 4 CFR
Chapter II, ‘“Federal Claims Collection
Standards.”

ADDITIONAL PROVISIONS

APPENDIX A TO SUBPART B OF PART
600—CONTRACT PROVISIONS

All contracts, awarded by a recipient in-
cluding small purchases, shall contain the
following provisions as applicable:

1. Equal Employment Opportunity—All con-
tracts shall contain a provision requiring
compliance with E.O. 11246, ‘‘Equal Employ-
ment Opportunity,” as amended by E.O.
11375, ‘““‘Amending Executive Order 11246 Re-
lating to Equal Employment Opportunity,”’
and as supplemented by regulations at 41
CFR part 60, ‘““Office of Federal Contract
Compliance Programs, Equal Employment
Opportunity, Department of Labor.”

2. Copeland ‘‘Anti-Kickback’ Act (18 U.S.C.
874 and 40 U.S.C. 276c)—All contracts and sub-
grants in excess of $2000 for construction or
repair awarded by recipients and subrecipi-
ents shall include a provision for compliance
with the Copeland ‘“‘Anti-Kickback’ Act (18
U.S.C. 874), as supplemented by Department
of Labor regulations (29 CFR part 3, ‘“‘Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in
part by Loans or Grants from the United
States’). The Act provides that each con-
tractor or subrecipient shall be prohibited
from inducing, by any means, any person
employed in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient shall report all sus-
pected or reported violations to the Federal
awarding agency.

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a-7)—When required by Federal pro-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than $2000 shall include a provision
for compliance with the Davis-Bacon Act (40
U.S.C. 276a to a-7) and as supplemented by
Department of Labor regulations (29 CFR
part 5, “‘Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’’). Under
this Act, contractors shall be required to pay
wages to laborers and mechanics at a rate
not less than the minimum wages specified
in a wage determination made by the Sec-
retary of Labor. In addition, contractors
shall be required to pay wages not less than
once a week. The recipient shall place a copy
of the current prevailing wage determination
issued by the Department of Labor in each
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solicitation and the award of a contract shall
be conditioned upon the acceptance of the
wage determination. The recipient shall re-
port all suspected or reported violations to
the Federal awarding agency.

4. Contract Work Hours and Safety Standards
Act (40 U.S.C. 327-333)—Where applicable, all
contracts awarded by recipients in excess of
$2000 for construction contracts and in ex-
cess of $2500 for other contracts that involve
the employment of mechanics or laborers
shall include a provision for compliance with
sections 102 and 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C.
327-333), as supplemented by Department of
Labor regulations (29 CFR part 5). Under sec-
tion 102 of the Act, each contractor shall be
required to compute the wages of every me-
chanic and laborer on the basis of a standard
work week of 40 hours. Work in excess of the
standard work week is permissible provided
that the worker is compensated at a rate of
not less than 1% times the basic rate of pay
for all hours worked in excess of 40 hours in
the work week. Section 107 of the Act is ap-
plicable to construction work and provides
that no laborer or mechanic shall be required
to work in surroundings or under working
conditions which are unsanitary, hazardous
or dangerous. These requirements do not
apply to the purchases of supplies or mate-
rials or articles ordinarily available on the
open market, or contracts for transportation
or transmission of intelligence.

5. Rights to Inventions Made Under a Con-
tract or Agreement—Contracts or agreements
for the performance of experimental, devel-
opmental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, ‘‘Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements,”” and any implementing regula-
tions issued by the awarding agency.

6. Clean Air Act (42 U.S.C. 7401 et seq.) and
the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), as amended—Contracts
and subgrants of amounts in excess of
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
(42 U.S.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Violations shall be reported to
the Federal awarding agency and the Re-
gional Office of the Environmental Protec-
tion Agency (EPA).

7. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)— Contractors who apply or bid for an
award of $100,000 or more shall file the re-
quired certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
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person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congress, or an employee of a
member of Congress in connection with ob-
taining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Each
tier shall also disclose any lobbying with
non-Federal funds that takes place in con-
nection with obtaining any Federal award.
Such disclosures are forwarded from tier to
tier up to the recipient.

8. Debarment and Suspension (E.O.s 12549
and 12689)— Contract awards that exceed the
small purchase threshold and certain other
contract awards shall not be made to parties
listed on the nonprocurement portion of the
General Services Administration’s List of
parties Excluded from Federal Procurement
or Nonprocurement Programs in accordance
with E.O.s 12549 and 12689, ‘‘Debarment and
Suspension.” This list contains the names of
parties debarred, suspended, or otherwise ex-
cluded by agencies, and contractors declared
ineligible under statutory or regulatory au-
thority other than E.O. 12549. Contractors
with awards that exceed the small purchase
threshold shall provide the required certifi-
cation regarding its exclusion status and
that of its principals.

Subpart C—Uniform Administrative
Requirements for Grants and
Cooperative Agreements to
State and Local Govern-
ments

SOURCE: 53 FR 8045, 8087, Mar. 11, 1988, un-
less otherwise noted. Redesignated at 59 FR
53264, Oct. 21, 1994.

GENERAL

§600.200 Purpose and scope of this
subpart.

This subpart establishes uniform ad-
ministrative rules for Federal grants
and cooperative agreements and sub-
awards to State, local and Indian tribal
governments.

§600.201 Scope of §§600.200 through
600.205.

This section contains general rules
pertaining to this part and procedures
for control of exceptions from this sub-
part.

§600.202 Definitions.

As used in this part:
Accrued  expenditures mean  the
charges incurred by the grantee during
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a given period requiring the provision
of funds for: (1) Goods and other tan-
gible property received; (2) services
performed by employees, contractors,
subgrantees, subcontractors, and other
payees; and (3) other amounts becom-
ing owed under programs for which no
current services or performance is re-
quired, such as annuities, insurance
claims, and other benefit payments.

Accrued income means the sum of: (1)
Earnings during a given period from
services performed by the grantee and
goods and other tangible property de-
livered to purchasers, and (2) amounts
becoming owed to the grantee for
which no current services or perform-
ance is required by the grantee.

Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property
usable for the purpose for which it was
acquired. Other charges such as the
cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the grantee’s regular ac-
counting practices.

Administrative requirements mean
those matters common to grants in
general, such as financial management,
kinds and frequency of reports, and re-
tention of records. These are distin-
guished from programmatic require-
ments, which concern matters that can
be treated only on a program-by-pro-
gram or grant-by-grant basis, such as
kinds of activities that can be sup-
ported by grants under a particular
program.

Awarding agency means (1) with re-
spect to a grant, the Federal agency,
and (2) with respect to a subgrant, the
party that awarded the subgrant.

Cash contributions means the grant-
ee’s cash outlay, including the outlay
of money contributed to the grantee or
subgrantee by other public agencies
and institutions, and private organiza-
tions and individuals. When authorized
by Federal legislation, Federal funds
received from other assistance agree-
ments may be considered as grantee or
subgrantee cash contributions.

125



§600.202

Contract means (except as used in the
definitions for grant and subgrant in
this section and except where qualified
by Federal) a procurement contract
under a grant or subgrant, and means a
procurement subcontract under a con-
tract.

Cost sharing or matching means the
value of the third party in-kind con-
tributions and the portion of the costs
of a federally assisted project or pro-
gram not borne by the Federal Govern-
ment.

Cost-type contract means a contract or
subcontract under a grant in which the
contractor or subcontractor is paid on
the basis of the costs it incurs, with or
without a fee.

Equipment means tangible, non-
expendable, personal property having a
useful life of more than one year and
an acquisition cost of $5,000 or more
per unit. A grantee may use its own
definition of equipment provided that
such definition would at least include
all equipment defined above.

Ezxpenditure report means: (1) For non-
construction grants, the SF-269 ‘‘Fi-
nancial Status Report” (or other equiv-
alent report); (2) for construction
grants, the SF-271 ‘‘Outlay Report and
Request for Reimbursement’’ (or other
equivalent report).

Federally recognized Indian tribal gov-
ernment means the governing body or a
governmental agency of any Indian
tribe, band, nation, or other organized
group or community (including any
Native village as defined in section 3 of
the Alaska Native Claims Settlement
Act, 85 Stat 688) certified by the Sec-
retary of the Interior as eligible for the
special programs and services provided
by him through the Bureau of Indian
Affairs.

Government means a State or local
government or a federally recognized
Indian tribal government.

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal
Government to an eligible grantee. The
term does not include technical assist-
ance which provides services instead of
money, or other assistance in the form
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or
direct appropriations. Also, the term
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does not include assistance, such as a
fellowship or other lump sum award,
which the grantee is not required to ac-
count for.

Grantee means the government to
which a grant is awarded and which is
accountable for the use of the funds
provided. The grantee is the entire
legal entity even if only a particular
component of the entity is designated
in the grant award document.

Local government means a county,
municipality, city, town, township,
local public authority (including any
public and Indian housing agency
under the United States Housing Act of
1937) school district, special district,
intrastate district, council of govern-
ments (whether or not incorporated as
a nonprofit corporation under state
law), any other regional or interstate
government entity, or any agency or
instrumentality of a local government.

Obligations means the amounts of or-
ders placed, contracts and subgrants
awarded, goods and services received,
and similar transactions during a given
period that will require payment by
the grantee during the same or a future
period.

OMB means the United States Office
of Management and Budget.

Outlays (expenditures) mean charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of actual
cash disbursement for direct charges
for goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
amount of cash advances and payments
made to contractors and subgrantees.
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of
actual cash disbursements, the amount
of indirect expense incurred, the value
of inkind contributions applied, and
the new increase (or decrease) in the
amounts owed by the grantee for goods
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and
other payees, and other amounts be-
coming owed under programs for which
no current services or performance are
required, such as annuities, insurance
claims, and other benefit payments.
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Percentage of completion method refers
to a system under which payments are
made for construction work according
to the percentage of completion of the
work, rather than to the grantee’s cost
incurred.

Prior approval means documentation
evidencing consent prior to incurring
specific cost. For the Department of
Energy, this must be signed by a Con-
tracting Officer.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment.

Share, when referring to the awarding
agency’s portion of real property,
equipment or supplies, means the same
percentage as the awarding agency’s
portion of the acquiring party’s total
costs under the grant to which the ac-
quisition costs under the grant to
which the acquisition cost of the prop-
erty was charged. Only costs are to be
counted—not the value of third-party
in-kind contributions.

State means any of the several States
of the United States, the District of
Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of
the United States, or any agency or in-
strumentality of a State exclusive of
local governments. The term does not
include any public and Indian housing
agency under United States Housing
Act of 19317.

Subgrant means an award of financial
assistance in the form of money, or
property in lieu of money, made under
a grant by a grantee to an eligible sub-
grantee. The term includes financial
assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does
it include any form of assistance which
is excluded from the definition of grant
in this subpart.

Subgrantee means the government or
other legal entity to which a subgrant
is awarded and which is accountable to
the grantee for the use of the funds
provided.

Supplies means all tangible personal
property other than ‘‘equipment’ as
defined in this subpart.

Suspension means depending on the
context, either (1) temporary with-
drawal of the authority to obligate
grant funds pending corrective action
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by the grantee or subgrantee or a deci-
sion to terminate the grant, or (2) an
action taken by a suspending official in
accordance with agency regulations
implementing E.O. 12549 to imme-
diately exclude a person from partici-
pating in grant transactions for a pe-
riod, pending completion of an inves-
tigation and such legal or debarment
proceedings as may ensue.

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before
that authority would otherwise expire.
It also means the voluntary relinquish-
ment of that authority by the grantee
or subgrantee. Termination does not in-
clude: (1) Withdrawal of funds awarded
on the basis of the grantee’s underesti-
mate of the unobligated balance in a
prior period; (2) withdrawal of the un-
obligated balance as of the expiration
of a grant; (3) refusal to extend a grant
or award additional funds, to make a
competing or noncompeting continu-
ation, renewal, extension, or supple-
mental award; or (4) voiding of a grant
upon determination that the award was
obtained fraudulently, or was other-
wise illegal or invalid from inception.

Terms of a grant or subgrant mean all
requirements of the grant or subgrant,
whether in statute, regulations, or the
award document.

Third party in-kind contributions mean
property or services which benefit a
federally assisted project or program
and which are contributed by non-Fed-
eral third parties without charge to the
grantee, or a cost-type contractor
under the grant agreement.

Unliquidated obligations for reports
prepared on a cash basis mean the
amount of obligations incurred by the
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount
of obligations incurred by the grantee
for which an outlay has not been re-
corded.

Unobligated balance means the por-
tion of the funds authorized by the
Federal agency that has not been obli-
gated by the grantee and is determined
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by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized.

[63 FR 8087, Mar. 11, 1988, as amended at 53
FR 8047, Mar. 11, 1988; 54 FR 23960, June 5,
1989]

§600.203 Applicability.

(a) General. Sections 600.400 through
600.452 of this subpart apply to all
grants and subgrants to governments,
except where inconsistent with Federal
statutes or with regulations authorized
in accordance with the exception provi-
sion of §600.405, or:

(1) Grants and subgrants to State and
local institutions of higher education
or State and local hospitals.

(2) The block grants authorized by
the Omnibus Budget Reconciliation
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health
Services; Maternal and Child Health
Services; Social Services; Low-Income
Home Energy Assistance; States’ Pro-
gram of Community Development
Block Grants for Small Cities; and Ele-
mentary and Secondary Education
other than programs administered by
the Secretary of Education under Title
V, Subtitle D, Chapter 2, Section 583—
the Secretary’s discretionary grant
program) and Titles I-III of the Job
Training Partnership Act of 1982 and
under the Public Health Services Act
(Section 1921), Alcohol and Drug Abuse
Treatment and Rehabilitation Block
Grant and part C of Title V, Mental
Health Service for the Homeless Block
Grant).

(3) Entitlement grants to carry out
the following programs of the Social
Security Act:

(i) Aid to Needy Families with De-
pendent Children (Title IV-A of the
Act, not including the Work Incentive
Program (WIN) authorized by section
402(a)19(G); HHS grants for WIN are
subject to this subpart);

(ii) Child Support Enforcement and
Establishment of Paternity (Title IV-D
of the Act);

(iii) Foster Care and Adoption Assist-
ance (Title IV-E of the Act);

(iv) Aid to the Aged, Blind, and Dis-
abled (Titles I, X, XIV, and XVI-AABD
of the Act); and
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(v) Medical Assistance (Medicaid)
(Title XIX of the Act) not including the
State Medicaid Fraud Control program
authorized by section 1903(a)(6)(B).

(4) Entitlement grants under the fol-
lowing programs of The National
School Lunch Act:

(i) School Lunch (section 4 of the
Act),

(ii) Commodity Assistance (section 6
of the Act),

(iii) Special Meal Assistance (section
11 of the Act),

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and

(v) Child Care Food Program (section
17 of the Act).

(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966:

(i) Special Milk (section 3 of the Act),
and

(ii) School Breakfast (section 4 of the
Act).

(6) Entitlement grants for State Ad-
ministrative expenses under The Food
Stamp Act of 1977 (section 16 of the
Act).

(7) A grant for an experimental, pilot,
or demonstration project that is also
supported by a grant listed in para-
graph (a)(3) of this section;

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and
Nationality Act (8 U.S.C. 1522(e)) and
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L.
96-422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance
and benefits;

(9) Grants to local education agencies
under 20 U.S.C. 236 through 241-1(a),
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C.
238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and

(10) Payments under the Veterans
Administration’s State Home Per Diem
Program (38 U.S.C. 641(a)).

(b) Entitlement programs. Entitlement
programs enumerated above in
§600.403(a) (3) through (8) are subject to
subpart E.

[63 FR 8045, 8087, Mar. 11, 1988, as amended at
54 FR 23960, June 5, 1989]
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§600.204 Effect on other issuances.

All other grants administration pro-
visions of codified program regula-
tions, program manuals, handbooks
and other nonregulatory materials
which are inconsistent with this sub-
part are superseded, except to the ex-
tent they are required by statute, or
authorized in accordance with the ex-
ception provision in §600.205.

[63 FR 8045, 8087, Mar. 11, 1988. Redesignated
at 59 FR 53264, Oct. 21, 1994, as amended at 61
FR 7165, Feb. 26, 1996]

§600.205 Additions and exceptions.

(a) For classes of grants and grantees
subject to this subpart, Federal agen-
cies may not impose additional admin-
istrative requirements except in codi-
fied regulations published in the FED-
ERAL REGISTER.

(b) Exceptions for classes of grants or
grantees may be authorized only by
OMB.

(c) Exceptions on a case-by-case basis
and for subgrantees may be authorized
by the affected Federal agencies.

(d) The DOE procedural requirements
for requesting additions and exceptions
are specified in §600.4.

[63 FR 8087, Mar. 11, 1988, as amended at 53
FR 8047, Mar. 11, 1988]

PRE-AWARD REQUIREMENTS

§600.210 Forms for
grants.

(a) Scope. (1) This section prescribes
forms and instructions to be used by
governmental organizations (except
hospitals and institutions of higher
education operated by a government)
in applying for grants. This section is
not applicable, however, to formula
grant programs which do not require
applicants to apply for funds on a
project basis.

(2) This section applies only to appli-
cations to Federal agencies for grants,
and is not required to be applied by
grantees in dealing with applicants for
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for
subgrants.

(b) Authorized forms and instructions
for governmental organizations. (1) In ap-
plying for grants, applicants shall only

applying for

§600.211

use standard application forms or those
prescribed by the granting agency with
the approval of OMB under the Paper-
work Reduction Act of 1980.

(2) Applicants are not required to
submit more than the original and two
copies of preapplications or applica-
tions.

(3) Applicants must follow all appli-
cable instructions that bear OMB
clearance numbers. Federal agencies
may specify and describe the programs,
functions, or activities that will be
used to plan, budget, and evaluate the
work under a grant. Other supple-
mentary instructions may be issued
only with the approval of OMB to the
extent required under the Paperwork
Reduction Act of 1980. For any stand-
ard form, except the SF-424 facesheet,
Federal agencies may shade out or in-
struct the applicant to disregard any
line item that is not needed.

(4) When a grantee applies for addi-
tional funding (such as a continuation
or supplemental award) or amends a
previously submitted application, only
the affected pages need be submitted.
Previously submitted pages with infor-
mation that is still current need not be
resubmitted.

§600.211 State plans.

(a) Scope. The statutes for some pro-
grams require States to submit plans
before receiving grants. Under regula-
tions implementing Executive Order
12372, ‘‘Intergovernmental Review of
Federal Programs,” States are allowed
to simplify, consolidate and substitute
plans. This section contains additional
provisions for plans that are subject to
regulations implementing the Execu-
tive order.

(b) Requirements. A State need meet
only Federal administrative or pro-
grammatic requirements for a plan
that are in statutes or codified regula-
tions.

(c) Assurances. In each plan the State
will include an assurance that the
State shall comply with all applicable
Federal statutes and regulations in ef-
fect with respect to the periods for
which it receives grant funding. For
this assurance and other assurances re-
quired in the plan, the State may:
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(1) Cite by number the statutory or
regulatory provisions requiring the as-
surances and affirm that it gives the
assurances required by those provi-
sions,

(2) Repeat the assurance language in
the statutes or regulations, or

(3) Develop its own language to the
extent permitted by law.

(d) Amendments. A State will amend a
plan whenever necessary to reflect: (1)
New or revised Federal statutes or reg-
ulations or (2) a material change in any
State law, organization, policy, or
State agency operation. The State will
obtain approval for the amendment and
its effective date but need submit for
approval only the amended portions of
the plan.

§600.212 Special grant or subgrant
conditions for “high-risk” recipi-
ents.

(a) A grantee or subgrantee may be
considered ‘‘high risk” if an awarding
agency determines that a grantee or
subgrantee:

(1) Has a history of unsatisfactory
performance, or

(2) Is not financially stable, or

(3) Has a management system which
does not meet the management stand-
ards set forth in this subpart, or

(4) Has not conformed to terms and
conditions of previous awards, or

(5) Is otherwise not responsible; and
if the awarding agency determines that
an award will be made, special condi-
tions and/or restrictions shall cor-
respond to the high risk condition and
shall be included in the award.

(b) Special conditions or restrictions
may include:

(1) Payment on a reimbursement
basis;

(2) Withholding authority to proceed
to the next phase until receipt of evi-
dence of acceptable performance within
a given funding period;

(3) Requiring additional,
tailed financial reports;

(4) Additional project monitoring;

(5) Requiring the grantee or sub-
grantee to obtain technical or manage-
ment assistance; or

(6) Establishing additional prior ap-
provals.

(c) If an awarding agency decides to
impose such conditions, the awarding

more de-

10 CFR Ch. Il (1-1-10 Edition)

official will notify the grantee or sub-
grantee as early as possible, in writing,
of:

(1) The nature of the special condi-
tions/restrictions;

(2) The reason(s) for imposing them;

(3) The corrective actions which must
be taken before they will be removed
and the time allowed for completing
the corrective actions and

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed.

[63 FR 8045, 8087, Mar. 11, 1988, as amended at
59 FR 53265, Oct. 21, 1994]

POST-AWARD REQUIREMENTS
Financial Administration

§600.220 Standards for financial man-
agement systems.

(a) A State must expend and account
for grant funds in accordance with
State laws and procedures for expend-
ing and accounting for its own funds.
Fiscal control and accounting proce-
dures of the State, as well as its sub-
grantees and cost-type contractors,
must be sufficient to—

(1) Permit preparation of reports re-
quired by this part and the statutes au-
thorizing the grant, and

(2) Permit the tracing of funds to a
level of expenditures adequate to es-
tablish that such funds have not been
used in violation of the restrictions
and prohibitions of applicable statutes.

(b) The financial management sys-
tems of other grantees and subgrantees
must meet the following standards:

(1) Financial reporting. Accurate, cur-
rent, and complete disclosure of the fi-
nancial results of financially assisted
activities must be made in accordance
with the financial reporting require-
ments of the grant or subgrant.

(2) Accounting records. Grantees and
subgrantees must maintain records
which adequately identify the source
and application of funds provided for fi-
nancially-assisted activities. These
records must contain information per-
taining to grant or subgrant awards
and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays or expenditures, and income.

(3) Internal control. Effective control
and accountability must be maintained
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for all grant and subgrant cash, real
and personal property, and other as-
sets. Grantees and subgrantees must
adequately safeguard all such property
and must assure that it is used solely
for authorized purposes.

(4) Budget control. Actual expendi-
tures or outlays must be compared
with budgeted amounts for each grant
or subgrant. Financial information
must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible.

(5) Allowable cost. Applicable OMB
cost principles, agency program regula-
tions, and the terms of grant and
subgrant agreements will be followed
in determining the reasonableness, al-
lowability, and allocability of costs.

(6) Source documentation. Accounting
records must be supported by such
source documentation as cancelled
checks, paid bills, payrolls, time and
attendance records, contract and
subgrant award documents, etc.

(7)) Cash management. Procedures for
minimizing the time elapsing between
the transfer of funds from the TU.S.
Treasury and disbursement by grantees
and subgrantees must be followed
whenever advance payment procedures
are used. Grantees must establish rea-
sonable procedures to ensure the re-
ceipt of reports on subgrantees’ cash
balances and cash disbursements in
sufficient time to enable them to pre-
pare complete and accurate cash trans-
actions reports to the awarding agen-
cy. When advances are made by letter-
of-credit or electronic transfer of funds
methods, the grantee must make
drawdowns as close as possible to the
time of making disbursements. Grant-
ees must monitor cash drawdowns by
their subgrantees to assure that they
conform substantially to the same
standards of timing and amount as
apply to advances to the grantees.

(c) An awarding agency may review
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance as part of a

§600.221

preaward review or at any time subse-
quent to award.

[63 FR 8045, 8087, Mar. 11, 1988, as amended at
57 FR 5, Jan. 2, 1992]

§600.221 Payment.

(a) Scope. This section prescribes the
basic standard and the methods under
which a Federal agency will make pay-
ments to grantees, and grantees will
make payments to subgrantees and
contractors.

(b) Basic standard. Methods and pro-
cedures for payment shall minimize
the time elapsing between the transfer
of funds and disbursement by the
grantee or subgrantee, in accordance
with Treasury regulations at 31 CFR
part 205.

(c) Advances. Grantees and sub-
grantees shall be paid in advance, pro-
vided they maintain or demonstrate
the willingness and ability to maintain
procedures to minimize the time elaps-
ing between the transfer of the funds
and their disbursement by the grantee
or subgrantee.

(d) Reimbursement. Reimbursement
shall be the preferred method when the
requirements in paragraph (c) of this
section are not met. Grantees and sub-
grantees may also be paid by reim-
bursement for any construction grant.
Except as otherwise specified in regula-
tion, Federal agencies shall not use the
percentage of completion method to
pay construction grants. The grantee
or subgrantee may use that method to
pay its construction contractor, and if
it does, the awarding agency’s pay-
ments to the grantee or subgrantee
will be based on the grantee’s or sub-
grantee’s actual rate of disbursement.

(e) Working capital advances. If a
grantee cannot meet the criteria for
advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reim-
bursement is not feasible because the
grantee lacks sufficient working cap-
ital, the awarding agency may provide
cash or a working capital advance
basis. Under this procedure the award-
ing agency shall advance cash to the
grantee to cover its estimated dis-
bursement needs for an initial period
generally geared to the grantee’s dis-
bursing cycle. Thereafter, the awarding
agency shall reimburse the grantee for
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its actual cash disbursements. The
working capital advance method of
payment shall not be used by grantees
or subgrantees if the reason for using
such method is the unwillingness or in-
ability of the grantee to provide timely
advances to the subgrantee to meet the
subgrantee’s actual cash disburse-
ments.

(f) Effect of program income, refunds,
and audit recoveries on payment. (1)
Grantees and subgrantees shall dis-
burse repayments to and interest
earned on a revolving fund before re-
questing additional cash payments for
the same activity.

(2) Except as provided in paragraph
(f)(1) of this section, grantees and sub-
grantees shall disburse program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest
earned on such funds before requesting
additional cash payments.

(g) Withholding payments. (1) Unless
otherwise required by Federal statute,
awarding agencies shall not withhold
payments for proper charges incurred
by grantees or subgrantees unless—

(i) The grantee or subgrantee has
failed to comply with grant award con-
ditions or

(ii) The grantee or subgrantee is in-
debted to the United States.

(2) Cash withheld for failure to com-
ply with grant award condition, but
without suspension of the grant, shall
be released to the grantee upon subse-
quent compliance. When a grant is sus-
pended, payment adjustments will be
made in accordance with §600.243(c).

(3) A Federal agency shall not make
payment to grantees for amounts that
are withheld by grantees or sub-
grantees from payment to contractors
to assure satisfactory completion of
work. Payments shall be made by the
Federal agency when the grantees or
subgrantees actually disburse the with-
held funds to the contractors or to es-
crow accounts established to assure
satisfactory completion of work.

(h) Cash depositories. (1) Consistent
with the national goal of expanding the
opportunities for minority business en-
terprises, grantees and subgrantees are
encouraged to use minority banks (a
bank which is owned at least 50 percent
by minority group members). A list of
minority owned banks can be obtained
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from the Minority Business Develop-
ment Agency, Department of Com-
merce, Washington, DC 20230.

(2) A grantee or subgrantee shall
maintain a separate bank account only
when required by Federal-State agree-
ment.

(1) Interest earned on advances. Unless
there are statutory provisions to the
contrary, grantees and subgrantees
shall promptly, but at least quarterly,
remit to the Federal agency interest
earned on advances. The grantee or
subgrantee may keep interest amounts
up to $100 per year for administrative
expenses.

[63 FR 8045, 8087, Mar. 11, 1988, as amended at
57 FR 5, Jan. 2, 1992; 61 FR 7165, Feb. 26, 1996]

§600.222 Allowable costs.

(a) Limitation on use of funds. Grant
funds may be used only for:

(1) The allowable costs of the grant-
ees, subgrantees and cost-type contrac-
tors, including allowable costs in the
form of payments to fixed-price con-
tractors; and

(2) Reasonable fees or profit to cost-
type contractors but not any fee or
profit (or other increment above allow-
able costs) to the grantee or sub-
grantee.

(b) Applicable cost principles. For each
kind of organization, there is a set of
Federal principles for determining al-
lowable costs. Allowable costs will be
determined in accordance with the cost
principles applicable to the organiza-
tion incurring the costs. The following
chart lists the kinds of organizations
and the applicable cost principles.

For the costs of a—

Use the principles in—

State, local or Indian tribal
government.

Private nonprofit organization
other than an (1) institution
of higher education, (2)
hospital, or (3) organization
named in OMB Circular A—
122 as not subject to that
circular.

Educational institutions. .........

For-profit organization other
than a hospital and an or-
ganization named in OBM
Circular A-122 as not sub-
ject to that circular.
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OMB Circular A-87.

OMB Circular A—122.

OMB Circular A-21.

48 CFR part 31. Contract
Cost Principles and Proce-
dures, or uniform cost ac-
counting standards that
comply with cost principles
acceptable to the Federal
agency.
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For the costs of a— Use the principles in—

For-profit organization other 48 CFR 931.2
than a hospital and an or-
ganization named in OMB
Circular A-=122 as not sub-
ject to that circular..

Hospitals ........cccoevvrviiiniiins 45 CFR part 74, Appendix E

[63 FR 8087, Mar. 11, 1988 as amended at 53 FR
8047, Mar. 11, 1988]

§600.223 Period of
funds.

availability of

(a) General. Where a funding period is
specified, a grantee may charge to the
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period.

(b) Liquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission
of the annual Financial Status Report
(SF-269). The Federal agency may ex-
tend this deadline at the request of the
grantee.

§600.224 Matching or cost sharing.

(a) Basic rule: Costs and contributions
acceptable. With the qualifications and
exceptions listed in paragraph (b) of
this section, a matching or cost shar-
ing requirement may be satisfied by ei-
ther or both of the following:

(1) Allowable costs incurred by the
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment. This includes allowable costs
borne by non-Federal grants or by oth-
ers cash donations from non-Federal
third parties.

(2) The value of third party in-kind
contributions applicable to the period
to which the cost sharing or matching
requirements applies.

(b) Qualifications and exceptions—(1)
Costs borne by other Federal grant agree-
ments. Except as provided by Federal
statute, a cost sharing or matching re-
quirement may not be met by costs
borne by another Federal grant. This
prohibition does not apply to income
earned by a grantee or subgrantee from

§600.224

a contract awarded under another Fed-
eral grant.

(2) General revenue sharing. For the
purpose of this section, general revenue
sharing funds distributed under 31
U.S.C. 6702 are not considered Federal
grant funds.

(38) Cost or contributions counted to-
wards other Federal costs-sharing require-
ments. Neither costs nor the values of
third party in-kind contributions may
count towards satisfying a cost sharing
or matching requirement of a grant
agreement if they have been or will be
counted towards satisfying a cost shar-
ing or matching requirement of an-
other Federal grant agreement, a Fed-
eral procurement contract, or any
other award of Federal funds.

(4) Costs financed by program income.
Costs financed by program income, as
defined in §600.425, shall not count to-
wards satisfying a cost sharing or
matching requirement unless they are
expressly permitted in the terms of the
assistance agreement. (This use of gen-
eral program income is described in
§600.225(g).)

(5) Services or property financed by in-
come earned by contractors. Contractors
under a grant may earn income from
the activities carried out under the
contract in addition to the amounts
earned from the party awarding the
contract. No costs of services or prop-
erty supported by this income may
count toward satisfying a cost sharing
or matching requirement unless other
provisions of the grant agreement ex-
pressly permit this kind of income to
be used to meet the requirement.

(6) Records. Costs and third party in-
kind contributions counting towards
satisfying a cost sharing or matching
requirement must be verifiable from
the records of grantees and subgrantee
or cost-type contractors. These records
must show how the value placed on
third party in-kind contributions was
derived. To the extent feasible, volun-
teer services will be supported by the
same methods that the organization
uses to support the allocability of reg-
ular personnel costs.

(T) Special standards for third party in-
kind contributions. (i) Third party in-
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kind contributions count towards sat-
isfying a cost sharing or matching re-
quirement only where, if the party re-
ceiving the contributions were to pay
for them, the payments would be allow-
able costs.

(ii) Some third party in-kind con-
tributions are goods and services that,
if the grantee, subgrantee, or con-
tractor receiving the contribution had
to pay for them, the payments would
have been an indirect costs. Cost shar-
ing or matching credit for such con-
tributions shall be given only if the
grantee, subgrantee, or contractor has
established, along with its regular indi-
rect cost rate, a special rate for allo-
cating to individual projects or pro-
grams the value of the contributions.

(iii) A third party in-kind contribu-
tion to a fixed-price contract may
count towards satisfying a cost sharing
or matching requirement only if it re-
sults in:

(A) An increase in the services or
property provided under the contract
(without additional cost to the grantee
or subgrantee) or

(B) A cost savings to the grantee or
subgrantee.

(iv) The values placed on third party
in-kind contributions for cost sharing
or matching purposes will conform to
the rules in the succeeding sections of
this subpart. If a third party in-kind
contribution is a type not treated in
those sections, the value placed upon it
shall be fair and reasonable.

(c) Valuation of donated services—(1)
Volunteer services. Unpaid services pro-
vided to a grantee or subgrantee by in-
dividuals will be valued at rates con-
sistent with those ordinarily paid for
similar work in the grantee’s or sub-
grantee’s organization. If the grantee
or subgrantee does not have employees
performing similar work, the rates will
be consistent with those ordinarily
paid by other employers for similar
work in the same labor market. In ei-
ther case, a reasonable amount for
fringe benefits may be included in the
valuation.

(2) Employees of other organizations.
When an employer other than a grant-
ee, subgrantee, or cost-type contractor
furnishes free of charge the services of
an employee in the employee’s normal
line of work, the services will be valued

10 CFR Ch. Il (1-1-10 Edition)

at the employee’s regular rate of pay
exclusive of the employee’s fringe ben-
efits and overhead costs. If the services
are in a different line of work, para-
graph (c¢)(1) of this section applies.

(d) Valuation of third party donated
supplies and loaned equipment or space.
(1) If a third party donates supplies,
the contribution will be valued at the
market value of the supplies at the
time of donation.

(2) If a third party donates the use of
equipment or space in a building but
retains title, the contribution will be
valued at the fair rental rate of the
equipment or space.

(e) Valuation of third party donated
equipment, buildings, and land. If a third
party donates equipment, buildings, or
land, and title passes to a grantee or
subgrantee, the treatment of the do-
nated property will depend upon the
purpose of the grant or subgrant, as
follows:

(1) Awards for capital expenditures. If
the purpose of the grant or subgrant is
to assist the grantee or subgrantee in
the acquisition of property, the market
value of that property at the time of
donation may be counted as cost shar-
ing or matching,

(2) Other awards. If assisting in the
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (e)(2) (i) and (ii) of this section
apply:

(i) If approval is obtained from the
awarding agency, the market value at
the time of donation of the donated
equipment or buildings and the fair
rental rate of the donated land may be
counted as cost sharing or matching.
In the case of a subgrant, the terms of
the grant agreement may require that
the approval be obtained from the Fed-
eral agency as well as the grantee. In
all cases, the approval may be given
only if a purchase of the equipment or
rental of the land would be approved as
an allowable direct cost. If any part of
the donated property was acquired
with Federal funds, only the non-fed-
eral share of the property may be
counted as cost-sharing or matching.

(ii) If approval is not obtained under
paragraph (e)(2)(i) of this section, no
amount may be counted for donated
land, and only depreciation or use al-
lowances may be counted for donated
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equipment and buildings. The deprecia-
tion or use allowances for this property
are not treated as third party in-kind
contributions. Instead, they are treat-
ed as costs incurred by the grantee or
subgrantee. They are computed and al-
located (usually as indirect costs) in
accordance with the cost principles
specified in §600.222, in the same way as
depreciation or use allowances for pur-
chased equipment and buildings. The
amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property’s market
value at the time it was donated.

(f) Valuation of grantee or subgrantee
donated real property for construction/ac-
quisition. If a grantee or subgrantee do-
nates real property for a construction
or facilities acquisition project, the
current market value of that property
may be counted as cost sharing or
matching. If any part of the donated
property was acquired with Federal
funds, only the non-federal share of the
property may be counted as cost shar-
ing or matching.

(g) Appraisal of real property. In some
cases under paragraphs (d), (e) and (f)
of this section, it will be necessary to
establish the market value of land or a
building or the fair rental rate of land
or of space in a building. In these cases,
the Federal agency may require the
market value or fair rental value be set
by an independent appraiser, and that
the value or rate be certified by the
grantee. This requirement will also be
imposed by the grantee on subgrantees.

[563 FR 8045, 8087, Mar. 11, 1988, as amended at
57 FR 5, Jan. 2, 1992; 61 FR 7165, Feb. 26, 1996]

§600.225 Program income.

(a) General. Grantees are encouraged
to earn income to defray program
costs. Program income includes income
from fees for services performed, from
the use or rental of real or personal
property acquired with grant funds,
from the sale of commodities or items
fabricated under a grant agreement,
and from payments of principal and in-
terest on loans made with grant funds.
Except as otherwise provided in regula-
tions of the Federal agency, program
income does not include interest on
grant funds, rebates, credits, discounts,
refunds, etc. and interest earned on
any of them.

§600.225

(b) Definition of program income. Pro-
gram income means gross income re-
ceived by the grantee or subgrantee di-
rectly generated by a grant supported
activity, or earned only as a result of
the grant agreement during the grant
period. ‘“‘During the grant period” is
the time between the effective date of
the award and the ending date of the
award reflected in the final financial
report.

(c) Cost of generating program income.
If authorized by Federal regulations or
the grant agreement, costs incident to
the generation of program income may
be deducted from gross income to de-
termine program income.

(d) Governmental revenues. Taxes, spe-
cial assessments, levies, fines, and
other such revenues raised by a grantee
or subgrantee are not program income
unless the revenues are specifically
identified in the grant agreement or
Federal agency regulations as program
income.

(e) Royalties. Income from royalties
and license fees for copyrighted mate-
rial, patents, and inventions developed
by a grantee or subgrantee is program
income only if the revenues are specifi-
cally identified in the grant agreement
or Federal agency regulations as pro-
gram income. (See §600.234.)

(f) Property. Proceeds from the sale of
real property or equipment will be han-
dled in accordance with the require-
ments of §§600.231 and 600.232.

(g) Use of program income. Program
income shall be deducted from outlays
which may be both Federal and non-
Federal as described below, unless the
Federal agency regulations or the
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the
Federal agency may distinguish be-
tween income earned by the grantee
and income earned by subgrantees and
between the sources, kinds, or amounts
of income. When Federal agencies au-
thorize the alternatives in paragraphs
(g) (2) and (3) of this section, program
income in excess of any limits stipu-
lated shall also be deducted from out-
lays.

(1) Deduction. Ordinarily program in-
come shall be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income shall be
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used for current costs unless the Fed-
eral agency authorizes otherwise. Pro-
gram income which the grantee did not
anticipate at the time of the award
shall be used to reduce the Federal
agency and grantee contributions rath-
er than to increase the funds com-
mitted to the project.

(2) Addition. When authorized, pro-
gram income may be added to the
funds committed to the grant agree-
ment by the Federal agency and the
grantee. The program income shall be
used for the purposes and under the
conditions of the grant agreement.

(3) Cost sharing or matching. When au-
thorized, program income may be used
to meet the cost sharing or matching
requirement of the grant agreement.
The amount of the Federal grant award
remains the same.

(h) Income after the award period.
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award
period (i.e., until the ending date of the
final financial report, see paragraph (a)
of this section), unless the terms of the
agreement or the Federal agency regu-
lations provide otherwise.

[63 FR 8045, 8087, Mar. 11, 1988. Redesignated
at 59 FR 53264, Oct. 21, 1994, as amended at 61
FR 7165, 7166, Feb. 26, 1996]

§600.226 Non-Federal audit.

(a) Basic rule. Grantees and sub-
grantees are responsible for obtaining
audits in accordance with the Single
Audit Act Amendments of 1996 (31
U.S.C. 7501-7507) and revised OMB Cir-
cular A-133, ‘““‘Audits of States, Local
Governments, and Non-Profit Organi-
zations.”” The audits shall be made by
an independent auditor in accordance
with generally accepted government
auditing standards covering financial
audits.

(b) Subgrantees. State or local govern-
ments, as those terms are defined for
purposes of the Single Audit Act
Amendments of 1996, that provide Fed-
eral awards to a subgrantee, which ex-
pends $300,000 or more (or other
amount as specified by OMB) in Fed-
eral awards in a fiscal year, shall:

(1) Determine whether State or local
subgrantees have met the audit re-
quirements of the Act and whether sub-
grantees covered by OMB Circular A-
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110, “Uniform Administrative Require-
ments for Grants and Agreements with
Institutions of Higher Education, Hos-
pitals, and Other Non-Profit Organiza-
tions,” have met the audit require-
ments of the Act. Commercial contrac-
tors (private for-profit and private and
governmental organizations) providing
goods and services to State and local
governments are not required to have a
single audit performed. State and local
governments should use their own pro-
cedures to ensure that the contractor
has complied with laws and regulations
affecting the expenditure of Federal
funds;

(2) Determine whether the sub-
grantee spent Federal assistance funds
provided in accordance with applicable
laws and regulations. This may be ac-
complished by reviewing an audit of
the subgrantee made in accordance
with the Act, Circular A-110, or
through other means (e.g., program re-
views) if the subgrantee has not had
such an audit;

(3) Ensure that appropriate correc-
tive action is taken within six months
after receipt of the audit report in in-
stance of noncompliance with Federal
laws and regulations;

(4) Consider whether subgrantee au-
dits necessitate adjustment of the
grantee’s own records; and

(5) Require each subgrantee to permit
independent auditors to have access to
the records and financial statements.

(c) Auditor selection. In arranging for
audit services, §600.236 shall be fol-
lowed.

[63 FR 8045, 8087, Mar. 11, 1988. Redesignated
at 59 FR 53264, Oct. 21, 1994, as amended at 61
FR 7166, Feb. 26, 1996; 62 FR 45939, 45940, Aug.
29, 1997]

Changes, Property, and Subawards

§600.230 Changes.

(a) General. Grantees and subgrantees
are permitted to rebudget within the
approved direct cost budget to meet
unanticipated requirements and may
make limited program changes to the
approved project. However, unless
waived by the awarding agency, certain
types of post-award changes in budgets
and projects shall require the prior
written approval of the awarding agen-
cy.
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(b) Relation to cost principles. The ap-
plicable cost principles (see §600.222)
contain requirements for prior ap-
proval of certain types of costs. Except
where waived, those requirements
apply to all grants and subgrants even
if paragraphs (c¢) through (f) of this sec-
tion do not.

(c) Budget changes—(1) Nonconstruc-
tion projects. Except as stated in other
regulations or an award document,
grantees or subgrantees shall obtain
the prior approval of the awarding
agency whenever any of the following
changes is anticipated under a non-
construction award:

(i) Any revision which would result
in the need for additional funding.

(ii) Unless waived by the awarding
agency, cumulative transfers among di-
rect cost categories, or, if applicable,
among separately budgeted programs,
projects, functions, or activities which
exceed or are expected to exceed ten
percent of the current total approved
budget, whenever the awarding agen-
cy’s share exceeds $100,000.

(iii) Transfer of funds allotted for
training allowances (i.e., from direct
payments to trainees to other expense
categories).

(2) Construction projects. Grantees and
subgrantees shall obtain prior written
approval for any budget revision which
would result in the need for additional
funds.

(3) Combined construction and non-
construction projects. When a grant or
subgrant provides funding for both con-
struction and nonconstruction activi-
ties, the grantee or subgrantee must
obtain prior written approval from the
awarding agency before making any
fund or budget transfer from non-
construction to construction or vice
versa.

(d) Programmatic changes. Grantees or
subgrantees must obtain the prior ap-
proval of the awarding agen