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(6) Engineered barrier system deg-
radation, flow, and transport charac-
teristics, which include:

(i) Colloid formation and stability—
for example, the formation of colloidal
particles and the ability of radio-
nuclides to adhere to these particles as
they may migrate through the remain-
ing barriers; and

(ii) Engineered barrier transport—for
example, the movement of radio-
nuclides dissolved in water or adhering
to colloidal particles to be transported
through the remaining engineered bar-
riers and in the underlying unsaturated
zone.

(7) Unsaturated zone flow and trans-
port characteristics, which include:

(i) Unsaturated zone transport—for
example, the movement of water with
dissolved radionuclides or colloidal
particles through the unsaturated zone
underlying the repository, including
retardation mechanisms such as sorp-
tion on rock or mineral surfaces;

(ii) Thermal hydrology—for example,
effects of heat from the waste on water
flow through the site.

(8) Saturated zone flow and transport
characteristics, which include:

(i) Saturated zone transport—for ex-
ample, the movement of water with
dissolved radionuclides or colloidal
particles through the saturated zone
underlying and beyond the repository,
including retardation mechanisms such
as sorption on rock or mineral sur-
faces; and

(ii) Dilution—for example, diffusion
of radionuclides into pore spaces, dis-
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persion of radionuclides along flow
paths, and mixing with non-contami-
nated ground water.

(9) Biosphere characteristics, which
include:

(i) Reference biosphere and reason-
ably maximally exposed individual—for
example, biosphere water pathways, lo-
cation and behavior of reasonably
maximally exposed individual; and

(ii) Biosphere transport and uptake—
for example, the consumption of
ground or surface waters through di-
rect extraction or agriculture, includ-
ing mixing with non-contaminated wa-
ters and exposure to contaminated ag-
ricultural products.

(b) DOE will evaluate the postclosure
suitability of the Yucca Mountain dis-
posal system using criteria that con-
sider disruptive processes and events
important to the total system perform-
ance of the geologic repository. The ap-
plicable criteria related to disruptive
processes and events include:

(1) Volcanism—for example, the prob-
ability and potential consequences of a
volcanic eruption intersecting the re-
pository;

(2) Seismic events—for example, the
probability and potential consequences
of an earthquake on the underground
facilities or hydrologic system; and

(3) Nuclear criticality—for example,
the probability and potential con-
sequences of a self-sustaining nuclear
reaction as a result of chemical or
physical processes affecting the waste
either in or after release from breached
waste packages.

744



CHAPTER X—DEPARTMENT OF ENERGY
(GENERAL PROVISIONS)

Part Page
1000 Transfer of proceedings to the Secretary of Energy
and the Federal Energy Regulatory Commission 747

1002 Official seal and distinguishing flag .........ccoevnvvenn... 750
1003 Office of Hearings and Appeals procedural regula-

17310 ) 2 TS N 752
1004 Freedom of information ...........ccooiiiiiiiiiiiiiiinnn... 770
1005 Intergovernmental review of Department of En-

ergy programs and activities ........ccoeiiiiiiiiiiiiinn, 784
1008 Records maintained on individuals (Privacy Act) .. 787
1009 General policy for pricing and charging for mate-

rials and services sold by DOE ........ccccoviiiininnen... 804
1010 Conduct of eMPIOYEES .oivviiiiiiiiii e 806
1013 Program fraud civil remedies and procedures ......... 806
1014 Administrative claims under Federal Tort Claims

At 822
1015 Collection of claims owed the United States .......... 826
1016 Safeguarding of restricted data ..........ceevvveiiiiinnn... 844
1017 Identification and protection of unclassified con-

trolled nuclear information ..............ccooeiiiiiin... 8562
1021 National Environmental Policy Act implementing

PrOCEAUTIES tuviniiritiietiie it ie et eieereieereaeenearenaananean 865
1022 Compliance with floodplain and wetland environ-

mental review requirements .......cococeiiiiiiiiiiinnn.n. 891
1023 Contract apPeaALS ..ivvivrii i 897
1039 Uniform relocation assistance and real property

acquisition for Federal and federally assisted

0} Y= = 1 0 s 1 SN 914
1040 Nondiscrimination in federally assisted programs

OF ACEIVITIES vt s 914
1041 Enforcement of nondiscrimation on the basis of

handicap in programs or activities conducted by

the Department of ENergy ....ocoovvviviiiiiiiiiiiinnnnn. 946
1042 Nondiscrimination on the basis of sex in education

programs or activities receiving federal financial

ASSISTANCE i 951



Part
1044

1045
1046
1047
1048
1049

1050
1060

10 CFR Ch. X (1-1-10 Edition)

Security requirements for protected disclosures
under section 3164 of the National Defense Au-
thorization Act for fiscal year 2000 ......................

Nuclear classification and declassification .............

Physical protection of security interests ................

Limited arrest authority and use of force by pro-
tective force offiCers ...ooooviiiiiiiiiiiiiiiiiiiiiiis

Trespassing on Strategic Petroleum Reserve facili-
ties and other Property ...coooovviiiiiiiiiiiiiiiiiiiienns

Limited arrest authority and use of force by pro-
tective force officers of the Strategic Petroleum
RSOV i e

Foreign gifts and decorations ........cccovvviiiiiiinnnnn...

Payment of travel expenses of persons who are not
Government EMPIOYTEES ..vivrriiiiiiiriiieiiiiiieinneenns

746

Page

968
971
985
997
1000

1001
1004



PART 1000—TRANSFER OF PRO-
CEEDINGS TO THE SECRETARY OF
ENERGY AND THE FEDERAL EN-
EROGY REGULATORY COMMIS-
ION

§1000.1 Transfer of proceedings.

(a) Scope. This part establishes the
transfer of proceedings pending with
regard to those functions of various
agencies which have been consolidated
in the Department of Energy and iden-
tifies those proceedings which are
transferred into the jurisdiction of the
Secretary and those which are trans-
ferred into the jurisdiction of the Fed-
eral Energy Regulatory Commission.

(b) Proceedings transferred to the Sec-
retary. The following proceedings are
transferred to the Secretary:

(1) All Notices of Proposed Rule-
making, pending and outstanding,
which have been proposed by the De-
partment of Energy and the Depart-
ment of Energy;

(2) All Notices of Inquiry which have
been issued by the Department of En-
ergy;

(3) All Requests for Interpretations
which have been filed pursuant to 10
CFR part 205, subpart F, and on which
no interpretation has been issued, with
the Office of General Counsel of the De-
partment of Energy;

(4) All Applications for Exception Re-
lief which have been filed pursuant to
10 CFR part 205, subpart D, and on
which no final decision and order has
been issued, with the Office of Excep-
tions and Appeals of the Department of
Energy;

(5) All petitions for special redress,
relief or other extraordinary assistance
which have been filed pursuant to 10
CFR part 205, subpart R, and on which
no order has been issued, with the Of-
fice of Private Grievances and Redress
of the Department of Energy;

(6) All appeals from Remedial Orders,
Exception Decisions and Orders, Inter-
pretations issued by the Office of Gen-
eral Counsel, and other agency orders
which have been filed pursuant to 10
CFR part 205, subpart H, and on which
no order has been issued prior to Octo-
ber 1, 1977, with the Office of Excep-
tions and Appeals of the Department of
Energy;

(7) All applications for modification
or rescission of any DOE order or inter-
pretation which have been filed pursu-
ant to 10 CFR part 205, subpart J, and
on which no order has been issued prior
to October 1, 1977, with the Office of
Exceptions and Appeals of the Federal
Energy Administation;

NOTE: For a document relating to proce-
dures for natural gas import and export pro-
ceedings see 42 FR 61856, Dec. 7, 1977.

(8) All applications for temporary
stays and stays which have been filed
pursuant to 10 CFR part 205, subpart I,
and on which no order has been issued,
with the Office of Exceptions and Ap-
peals of the Department of Energy;

(9) All applications which have been
filed with the Office of Regulatory Pro-
grams of the Department of Energy
and on which no final order has been
issued;

(10) All investigations which have
been instituted and have not been re-
solved by the Office of Compliance of
the Department of Energy;

(11) All Notices of Probable Violation
which have been issued prior to Octo-
ber 1, 1977, by the Office of Compliance
of Department of Energy;

(12) All Notices of Proposed Disallow-
ance which have been issued prior to
October 1, 1977, by the Office of Compli-
ance of Department of Energy;

(13) All Prohibition Orders which
have been issued pursuant to 10 CFR
part 303 and as to which no Notice of
Effectiveness has been issued;

(14) From the Department of the In-
terior:

(i) The tentative power rate adjust-
ments for the Central Valley Project,
California, proposed on September 12,
1977 (42 FR 46619, September 16, 1977).

(15) From the Interstate Commerce
Commission:

(i) Ex Parte No. 308 (Sub-No. 1)—In-
vestigation of Common Carrier Pipe-
lines.

(16) From the Federal Power Com-
mission:

(i) Cases:

(A) Northwest Pipeline Corporation,
Docket No. CP75-340.

(B) Midwestern Gas Transmission
Co., Docket No. CP77-458, et al.

(C) St. Lawrence Gas Company,
Docket No. G-17500.
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(D) U.S.D.1. Bonneville Power Admin-
istration, Docket No. E-9563.

(E) U.8.D.I. Southwestern Power Ad-
ministration, Docket No. E-7201.

(F) U.S.D.I. Southeastern Power Ad-
ministration, Docket No. E-6957.

(G) Tenneco InterAmerica,
Docket No. CP77-561.

(ii) Applications:

(A) Maine Public Service Co., Docket
No. E-6751. (ERA Docket No. IE-78-1).

(B) Northern States Power Co., Dock-
et No. E-9589, (ERA Docket No. IE-78-
2).

(C) Arizona Public Service Co., Dock-
et No. IT-5331. (ERA Docket No. IE-78-
3).

(D) Niagara Mohawk Power Corp.,
Docket No, E-7022. (ERA Docket No.
IE-77-6).

(E) Maine Public Service Co., Docket
No. IT-6027. (ERA Docket No. PP-12).

(F) Boise Cascade, Docket No. E-7765.
(ERA Docket No. PP-52).

(G) Bonneville Power Administra-
tion, Docket No. IT-5959. (ERA Docket
No. PP-10).

(H) EPR—Oregon (Geothermal Steam
Leases).

(I) EPR—Utah (Geothermal Steam
Leases).

(J) EPR—Idaho (Geothermal Steam
Leases).

(K) EPR—Oregon (Geothermal Steam
Leases).

(L) EPR—Idaho (Geothermal Steam
Leases).

(iii) Rulemakings:

(A) Implementation of sections 382(b)
and 382(c) of the Energy Policy and
Conservation Act of 1975. Docket No.
RMT77-3.

(B) New Form Nos:

151, Docket No. RM76-19.
153, Docket No. RM76-217.
154, Docket No. RM76-33.
156, Docket No. RM76-32.
157, Docket No. RM76-21.
158, Docket No. RM76-31.
159, Docket No. RM76-23.
160, Docket No. RM76-20.
161, Docket No. RM76-26.
162, Docket No. RM76-34.
155, Docket No. RM76-28.
163, Docket No. RMT76-30.
164, Docket No. RM76-25.

Inc.,
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(C) Procedures for the Filing of Fed-
eral Rate Schedules Docket No. RMT77-
9.

(iv) Project withdrawals and power
site revocations:

(A) Project 1021, 1226, 1606, and 1772—
(Wyoming)—U.S. Forest Service (Ap-
plicant).

(B) Project Nos. 1021, 1226, 1606, and
1772—(Wyoming)—U.S. Forest Service
(Applicant).

(C) Project Nos. 220 and 691—(Wyo-
ming)—CIliff Gold Mining Co. (Appli-
cant for P-691) The Colowyo Gold Min-
ing Co. (Applicant for P-220).

(D) Project No. 1203—(Wyoming)—F.
D. Foster (Applicant).

(E) Project No. 1241—(Wyoming)—F.
B. Hommel (Applicant).

(F) Project No. 847—(Oregon)—H. L.
Vorse (Applicant).

(G) Project No. 907—(Colorado)—S. B.
Collins (Applicant).

(H) Project No. 941—(Colorado)—Mar-
ian Mining Company (Applicant).

(I) Project Nos. 347 and 418—(Colo-
rado)—Jones Brothers (Applicant for
P-347) Frank Gay et al. (Applicant for
P-418).

(J) Project Nos. 373, 521, 937, 1024,
1415, 1546, 1547, and 1025—( )—U.S.
Forest (Applicant).

(K) Project No. 163—(Colorado)—
James F. Meyser and Edward E. Drach
(Applicants).

(L) Project Nos. 385, 445, 506, 519, 1220,
1296, 1418, 1519, 1576, 1615, 1616, 1618, 1678,
1682, and 1750—(Colorado)—U.S. Forest
Service (Applicant).

(M) DA-117—(Alaska)—Bureau of
Land Management (Applicant).

(N) Project No. 114—(Alaska)—Eliza-
beth H. Graff et al. (Applicant).

(0) DA-222—(Washington)—Bureau of
Land Management (Applicant).

(P) DA-562—(Oregon)—U.S. Geologi-
cal Survey (Applicant).

(Q) DA-601—(Idaho)—Bureau of Land
Management (Applicant).

(R) DA-509—(Colorado)—Fed. High-
way Admin. (Applicant).

(S) DA-616—1daho)—U.S.
Service (Applicant).

(T) DA-1—(South Carolina)—U.S.
Forest Service (Applicant).

(U) DA-1116—(California)—U.S. Geo-
logical Survey (Applicant).

(V) DA-154—(Arizona)—U.S. Geologi-
cal Survey (Applicant).

Forest
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(W) DA-1098—(California)—Merced Ir-
rigation District (Applicant).

(c) Proceedings transferred to the Com-
mission. There are hereby transferred to
the jurisdiction of the Federal Energy
Regulatory Commission the following
proceedings:

(1) From the Interstate Commerce
Commission:

(i) Ex Parte No. 308—Valuation of
Common Carrier Pipelines.

(ii) I&S 9164—Trans Alaska Pipeline
System—Rate Filings (including I&S
9164 (Sub-No. 1), NOR 36611, NOR 36611
(Sub-No. 1), NOR 36611 (Sub-No. 2), NOR
36611 (Sub-No. 3), NOR 36611 (Sub-No.
4)).

(iii) I&S 9089—General Increase, De-
cember 1975, Williams Pipeline Com-
pany.

(iv) 1&S 9128—Anhydrous Ammonia,
Gulf Central Pipeline Company.

(v) NOR 35533 (Sub-No. 3)—Petroleum

Products, Southwest & Midwest Wil-
liams Pipeline.
(vi) NOR 35794—Northville Dock

Pipeline Corp. et al.

(vii) NOR 35895—Inexco Oil Company
v. Belle Fourche Pipeline Co. et al.

(viii) NOR 36217—Department of De-
fense v. Interstate Storage & Pipeline
Corp.

(ix) NOR 36423—Petroleum Products
Southwest to Midwest Points.

(x) NOR 36520—Williams
Company—Petroleum Products
west.

(xi) NOR 36553—Kerr-McGee Refining
Corporation v. Texoma Pipeline Co.

(xii) Suspension Docket 67124—Wil-
liams Pipe Line Co.—General Increase.

(xiii) Valuation Docket 1423—Wil-
liams Pipeline Company (1971-1974 in-
clusive).

(2) To remain with the Commission
until forwarding to the Secretary:
The following proceedings will con-
tinue in effect under the jurisdiction of
the Commission until the timely filing
of all briefs on and opposing exceptions
to the initial decision of the presiding
Administration Law Judge, at which
time the Commission shall forward the
record of the proceeding to the Sec-
retary for decision on those matters
within his jurisdiction:

(i) El Paso Eastern Co., et al., Docket
No. CP 77-330, et al.

Pipeline
Mid-
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(ii) Tenneco Atlantic Pipeline Co., et
al., Docket No. CP 77-100, et al.

(iii) Distrigas of Massachusetts Corp.,
et al., Docket No. CP 70-196, et al.

(iv) Distrigas of Massachusetts Corp., et
al., Docket No. CP 77-216, et al.

(v) Eascogas LNG, Inc., et al., Docket
No. CP 73-47, et al.

(vi) Pacific Indonesia LNG Co., et al.,
Docket No. CP74-160, et al., (except as
provided in paragraph (c)(3) of this sec-
tion).

(3) The Amendment to Application of
Western LNG Terminal Associates,
filed on November 11, 1977, in Pacific In-
donesia LNG Co., et al., FPC Docket No.
CP74-160, et al., ERA Docket No. 77—
001-LNG, is transferred to the jurisdic-
tion of the Commission until timely
filing of all briefs on and opposing ex-
ceptions to the Initial Decision of the
presiding Administrative Law Judge on
that Amendment, at which time the
Commission shall forward a copy of the
record of that proceeding to the Sec-
retary of Energy for decision on those
matters within his jurisdiction. (If the
Commission waives the preparation of
an initial decision, the Commission
will forward a copy of the record after
completion of the hearing, or after the
timely filing of any briefs submitted to
the Commission, whichever occurs
later.)

(d) Residual clause. All proceedings
(other than proceedings described in
paragraphs (b) and (c) of this section)
pending with regard to any function of
the Department of Energy, the Depart-
ment of Energy, Department of the In-
terior, the Department of Commerce,
the Department of Housing and Urban
Development, the Department of Navy,
and the Naval Reactor and Military
Applications Programs which is trans-
ferred to the Department of Energy
(DOE) by the DOE Organization Act,
will be conducted by the Secretary. All
proceedings (other than proceedings
described in paragraphs (b) and (c) of
this section) before the Federal Power
Commission or Interstate Commerce
Commission will be conducted by the
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Federal Energy Regulatory Commis-
sion.

(Department of Energy Organization Act,
Pub. L. 95-91, 91 Stat. 567 (42 U.S.C. 7101 et
seq.); E.O0. 12009, 42 FR 46267)

[42 FR 55534, Oct. 17, 1977, as amended at 43

FR 21434, May 18, 1978; 43 FR 21658, May 19,
1978]

PART 1002—OFFICIAL SEAL AND
DISTINGUISHING FLAG

Subpart A—General

Sec.

1002.1 Purpose.

1002.2 Definitions.

1002.3 Custody of official seal and distin-
guishing flags.

Subpart B—Official Seal

1002.11 Description of official seal.
1002.12 Use of replicas, reproductions, and
embossing seals.

Subpart C—Distinguishing Flag

1002.21 Description of distinguishing flag.
1002.22 Use of distinguishing flag.

Subpart D—Unauthorized Uses

1002.31 Unauthorized uses of the seal and
flag.

AUTHORITY: 42 U.S.C. 7264.

SOURCE: 43 FR 20782, May 15, 1978, unless
otherwise noted.

Subpart A—General

§1002.1 Purpose.

The purpose of this part is to de-
scribe the official seal and distin-
guishing flag of the Department of En-
ergy, and to prescribe rules for their
custody and use.

§1002.2 Definitions.

For purposes of this part—

(a) DOE means all organizational
units of the Department of Energy.

(b) Embossing seal means a display of
the form and content of the official
seal made on a die so that the seal can
be embossed on paper or other medium.

(c) Official seal means the original(s)
of the seal showing the exact form,
content, and colors therof.
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(d) Replica means a copy of the offi-
cial seal displaying the identical form,
content, and colors thereof.

(e) Reproduction means a copy of the
official seal displaying the form and
content thereof, reproduced in only one
color.

(f) Secretary means the Secretary of
DOE.

§1002.3 Custody of official seal and
distinguishing flags.

The Secretary or his designee shall:

(a) Have custody of:

(1) The official seal and prototypes
thereof, and masters, molds, dies, and
all other means of producing replicas,
reproductions, and embossing seals;
and

(2) Production, inventory and loan
records relating to items specified in
paragraph (a)(1) of this section; and

(b) Have custody of distinguishing
flags, and be responsible for produc-
tion, inventory, and loan records there-
of.

Subpart B—Official Seal

§1002.11 Description of official seal.

The Department of Energy hereby
prescribes as its official seal, of which
judicial notice shall be taken pursuant
to section 654 of the Department of En-
ergy Organization Act of 1977, 42 U.S.C.
7264, the imprint illustrated below and
described as follows:

(a)(1) The official seal includes a
green shield bisected by a gold-colored
lightning bolt, on which is emblazoned
a gold-colored symbolic sun, atom, oil
derrick, windmill, and dynamo. It is
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crested by the white head of an eagle,
atop a white rope. Both appear on a
blue field surrounded by concentric cir-
cles in which the name of the agency,
in gold, appears on a green background.
Detailing is in black.

(2) The colors used in the configura-
tion are dark green, dark blue, gold,
black, and white.

(3) The eagle represents the care in
planning and the purposefulness of ef-
forts required to respond to the Na-
tion’s increasing demands for energy.
The sun, atom, oil derrick, windmill,
and dynamo serve as representative
technologies whose enhanced develop-
ment can help meet these demands.
The rope represents the cohesiveness in
the development of the technologies
and their link to our future capabili-
ties. The lightning bolt represents the
power of the natural forces from which
energy is derived and the Nation’s
challenge in harnessing the forces.

(4) The color scheme is derived from
nature, symbolizing both the source of
energy and the support of man’s exist-
ence. The blue field represents air and
water, green represents mineral re-
sources and the earth itself, and gold
represents the creation of energy in the
release of natural forces. By invoking
this symbolism, the color scheme rep-
resents the Nation’s commitment to
meet its energy needs in a manner con-
sistent with the preservation of the
natural environment.

§1002.12 Use of replicas, reproduc-
tions, and embossing seals.

(a) The Secretary and his designees
are authorized to affix replicas, repro-
ductions, and embossing seals to appro-
priate documents, certifications, and
other material for all purposes as au-
thorized by this section.

(b) Replicas may be used only for:

(1) Display in or adjacent to DOE fa-
cilities, in Department auditoriums,
presentation rooms, hearing rooms,
lobbies, and public document rooms.

(2) Offices of senior officials.

(3) Official DOE distinguishing flags,
adopted and utilized pursuant to sub-
part C.

(4) Official awards, certificates, med-
als, and plaques.

§1002.12

(5) Motion picture film, video tape
and other audiovisual media prepared
by or for DOE and attributed thereto.

(6) Official prestige publications
which represent the achievements or
mission of DOE.

(7) Non-DOE facilities in connection
with events and displays sponsored by
DOE, and public appearances of the
Secretary or other designated senior
DOE Officials.

(8) For other such purposes as deter-
mined by the Director of the Office of
Administrative Services.

(c) Reproductions may be used only
on:

(1) DOE letterhead stationery.

(2) Official DOE identification cards
and security credentials.

(3) Business cards for DOE employ-
ees.

(4) Official DOE signs.

(5) Official publications or graphics
issued by and attributed to DOE, or
joint statements of DOE with one or
more Federal agencies, State or local
governments, or foreign governments.

(6) Official awards, certificates, and
medals.

(7) Motion picture film, video tape,
and other audiovisual media prepared
by or for DOE and attributed thereto.

(8) For other such purposes as deter-
mined by the Director of the Office of
Administrative Services.

(d) Embossing seals may be used only
on:

(1) DOE legal documents, including
interagency or intergovernmental
agreements, agreements with States,
foreign patent applications, and simi-
lar documents.

(2) For other such purposes as deter-
mined by the General Counsel or the
Director of Administration.

(e) Any person who uses the official
seal, replicas, reproductions, or em-
bossing seals in a manner inconsistent
with this part shall be subject to the
provisions of 18 U.S.C. 1017, providing
penalties for the wrongful use of an of-
ficial seal, and to other provisions of
law as applicable.

(f) The official seal is being reg-
istered with the World Intellectual
Property Organization through the
U.S. Patent and Trademark Office.
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Subpart C—Distinguishing Flag

§1002.21 Description of distinguishing
flag.

(a) The base or field of the flag shall
be white, and a replica of the official
seal shall appear on both sides thereof.

(b)(1) The indoor flag shall be of
rayon banner, measure 4'4” on hoist by
5’6” on the fly, exclusive of heading and
hems, and be fringed on three edges
with yellow rayon fringe, 212" wide.

(2) The outdoor flag shall be of heavy
weight nylon, and measure either 3" on
the hoist by 5 on the fly or 5 on the
hoist by 8 on the fly, exclusive of head-
ing and hems.

(c) Each flag shall be manufactured
in accordance with U.S. Department of
Defense Military Specification Mil-F-
2692. The official seal shall be screen
printed on both sides, and on each side,
the lettering shall read from left to
right. Headings shall be Type II in ac-
cordance with the Institute of Heraldry
Drawing No. 5-1-45E.

§1002.22 Use of distinguishing flag.

(a) DOE distinguishing flags may be
used only:

(1) In the offices of the Secretarial of-
ficers, Chairman of the Federal Energy
Regulatory Commission, and heads of
field locations designated below:

Power Administrations.

Regional Offices.

Operations Offices.

Certain Field Offices and other locations as
designated by the Director of Administra-
tion.

(2) At official DOE ceremonies.

(3) In Department auditoriums, offi-
cial presentation rooms, hearing
rooms, lobbies, public document rooms,
and in non-DOE facilities in connection
with events or displays sponsored by
DOE, and public appearances of DOE
officials.

(4) On or in front of DOE installation
buildings.

(5) Other such purposes as deter-
mined by the Director of Administra-
tion.
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Subpart D—Unauthorized Uses

§1002.31 Unauthorized uses of the seal
and flag.

The official seal and distinguishing
flag shall not be used except as author-
ized by the Director of Administration
in connection with:

(a) Contractor-operated facilities.

(b) Souvenir or novelty items.

(c) Toys or commercial gifts or pre-
miums.

(d) Letterhead design, except on offi-
cial Departmental stationery.

(e) Matchbook covers, calendars, and
similar items.

(f) Civilian clothing or equipment.

(g) Any article which may disparage
the seal or flag or reflect unfavorably
upon DOE.

(h) Any manner which implies De-
partmental endorsement of commercial
products or services, or of the user’s
policies or activities.

PART 1003—OFFICE OF HEARINGS
AND  APPEALS PROCEDURAL
REGULATIONS

Subpart A—General Provisions

Sec.

1003.1
1003.2
1003.3
1003.4
1003.5
1003.6

Purpose and scope.

Definitions.

Appearance before the OHA.

Filing of documents.

Computation of time.

Extension of time.

1003.7 Service.

1003.8 Subpoenas,
oaths, witnesses.

1003.9 General filing requirements.

1003.10 Effective date of orders.

1003.11 Address for filing documents.

1003.12 Ratification of prior directives, or-
ders and actions.

1003.13 Public reference room.

1003.14 Notice of proceedings.

special report orders,

Subpart B—Exceptions

1003.20
1003.21
1003.22
1003.23
1003.24
1003.25
1003.26
1003.27

Purpose and scope.

What to file.

Where to file.

Notice.

Contents.
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AUTHORITY: 15 U.S.C. 761 et seq.; 42 U.S.C.
7101 et seq.

SOURCE: 60 FR 15006, Mar. 21, 1995, unless
otherwise noted.

Purpose and scope.

Who may file.

What to file.

Where to file.

Notice.

Contents.

OHA evaluation of request.
Decision and Order.

Subpart A—General Provisions

§1003.1 Purpose and scope.

This part establishes the procedures
to be utilized and identifies the sanc-
tions that are available in most pro-
ceedings before the Office of Hearings
and Appeals of the Department of En-
ergy. These procedures provide stand-
ard rules of practice in a variety of in-
formal adjudications when jurisdiction
is vested in the Office of Hearings and
Appeals. Any or all of the procedures
contained in this part may be incor-

§1003.2

porated by reference in another DOE
rule or regulation which invokes the
adjudicatory authority of the Office of
Hearings and Appeals. The procedures
may also be made applicable at the di-
rection of an appropriate DOE official
if incorporated by reference in the del-
egation. These rules do not apply in in-
stances in which DOE regulations
themselves contain procedures gov-
erning OHA proceedings conducted
under authority of those particular
regulations. (E.g., 10 CFR part 708-DOE
Contractor Employee Protection Pro-
gram; 10 CFR part 710-Criteria and
Procedures for Determining Eligibility
for Access to Classified Matter or Spe-
cial Nuclear Material.) These rules also
do not apply to matters before the DOE
Board of Contract Appeals or other
procurement and financial assistance
appeals boards, which are covered by
their own rules.

[60 FR 15006, Mar. 21, 1995, as amended at 61
FR 35114, July 5, 1996]

§1003.2 Definitions.

(a) As used in this part:

Action means an order issued, or a
rulemaking undertaken, by the DOE.

Aggrieved, with respect to a person,
means adversely affected by an action
of the DOE.

Conference means an informal meet-
ing between the Office of Hearings and
Appeals and any person aggrieved by
an action of the DOE.

Director means the Director of the Of-
fice of Hearings and Appeals or duly
authorized delegate.

DOE means the Department of En-
ergy, created by the Department of En-
ergy Organization Act (42 U.S.C. 7101 et
seq.).

Duly authoriced representative means a
person who has been designated to ap-
pear before the Office of Hearings and
Appeals in connection with a pro-
ceeding on behalf of a person interested
in or aggrieved by an action of the
DOE. Such appearance may consist of
the submission of a written document,
a personal appearance, verbal commu-
nication, or any other participation in
the proceeding.

Exception means the waiver or modi-
fication of the requirements of a rule,
regulation or other DOE action having
the effect of a rule as defined by 5
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U.S.C. 551(4) under a specific set of
facts, pursuant to subpart B of this
part.

Federal legal holiday means the first
day of January, the third Monday of
January, the third Monday of Feb-
ruary, the last Monday of May, the
fourth day of July, the first Monday of
September, the second Monday of Octo-
ber, the eleventh day of November, the
fourth Thursday of November, the
twenty-fifth day of December, or any
other calendar day designated as a hol-
iday by federal statute or Executive
order.

OHA means the Office of Hearings
and Appeals of the Department of En-
ergy.

Order means the whole or a part of a
final disposition, whether affirmative,
negative, injunctive, or declaratory in
form, of DOE in a matter other than
rulemaking but including licensing.
This definition does not include inter-
nal DOE orders and directives issued by
the Secretary of Energy or delegate in
the management and administration of
departmental elements and functions.

Person means any individual, firm,
estate, trust, sole proprietorship, part-
nership, association, company, joint-
venture, corporation, governmental
unit or instrumentality thereof, or a
charitable, educational or other insti-
tution, and includes any officer, direc-
tor, owner or duly authorized rep-
resentative thereof.

Proceeding means the process and ac-
tivity, and any part thereof, instituted
by the OHA, either on its own initia-
tive or in response to an application,
complaint, petition or request sub-
mitted by a person, that may lead to
an action by the OHA.

SRO means a special report order
issued pursuant to §1003.8(b) of this
part.

(b) Throughout this part the use of a
word or term in the singular shall in-
clude the plural, and the use of the
male gender shall include the female
gender.

§1003.3 Appearance before the OHA.

(a) A person may make an appear-
ance, including personal appearances
in the discretion of the OHA, and par-
ticipate in any proceeding described in
this part on his own behalf or by a duly

10 CFR Ch. X (1-1-10 Edition)

authorized representative. Any applica-
tion, appeal, petition, or request filed
by a duly authorized representative
shall contain a statement by such per-
son certifying that he is a duly author-
ized representative. Falsification of
such certification will subject such
person to the sanctions stated in 18
U.S.C. 1001.

(b) Suspension and disqualification.
The OHA may deny, temporarily or
permanently, the privilege of partici-
pating in proceedings, including oral
presentation, to any individual who is
found by the OHA—

(1) To have made false or misleading
statements, either verbally or in writ-
1ng;

(2) To have filed false or materially
altered documents, affidavits or other
writings;

(3) To lack the specific authority to
represent the person seeking an OHA
action; or

(4) To have engaged in or to be en-
gaged in contumacious conduct that
substantially disrupts a proceeding.

§1003.4 Filing of documents.

(a) Any document filed with the OHA
must be addressed as required by
§1003.11, and should conform to the re-
quirements contained in §1003.9. All
documents and exhibits submitted be-
come part of an OHA file and will not
be returned.

(b) A document submitted in connec-
tion with any proceeding transmitted
by first class United States mail and
properly addressed is considered to be
filed upon mailing.

(c) Hand-delivered documents to be
filed with the OHA shall be submitted
to 950 L’Enfant Plaza, SW., Wash-
ington, DC, during normal business
hours.

(d) Documents hand delivered or re-
ceived electronically after regular
business hours are deemed filed on the
next regular business day.

[60 FR 15006, Mar. 21, 1995, as amended at 63
FR 58289, Oct. 30, 1998]

§1003.5 Computation of time.

(a) Days. (1) Except as provided in
paragraph (b) of this section, in com-
puting any period of time prescribed or
allowed by these regulations or by an
order of the OHA, the day of the act,
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event, or default from which the des-
ignated period of time begins to run is
not to be included. The last day of the
period so computed is to be included
unless it is a Saturday, Sunday, or fed-
eral legal holiday, in which event the
period runs until the end of the next
day that is not a Saturday, Sunday, or
a federal legal holiday.

(2) Saturdays, Sundays and federal
legal holidays shall be excluded from
the computation of time when the pe-
riod of time allowed or prescribed is 7
days or less.

(b) Hours. If the period of time pre-
scribed in an order issued by the OHA
is stated in hours rather than days, the
period of time shall begin to run upon
actual notice of such order, whether by
verbal or written communication, to
the person directly affected, and shall
run without interruption, unless other-
wise provided in the order, or unless
the order is stayed, modified, sus-
pended or rescinded. When a written
order is transmitted by verbal commu-
nication, the written order shall be
served as soon thereafter as is feasible.

(c) Additional time after service by mail.
Whenever a person is required to per-
form an act, to cease and desist there-
from, or to initiate a proceeding under
this part within a prescribed period of
time after issuance to such person of
an order, notice or other document and
the order, notice or other document is
served solely by mail, 3 days shall be
added to the prescribed period.

§1003.6 Extension of time.

When a document is required to be
filed within a prescribed time, an ex-
tension of time to file may be granted
by the OHA upon good cause shown.

§1003.7 Service.

(a) All documents required to be
served under this part shall be served
personally or by first class United
States mail, except as otherwise pro-
vided.

(b) Service upon a person’s duly au-
thorized representative shall con-
stitute service upon that person.

(c) Official United States Postal
Service receipts from certified mailing
shall constitute evidence of service.

§1003.8

§1003.8 Subpoenas, special report or-
ders, oaths, witnesses.

(a) In accordance with the provisions
of this section and as otherwise author-
ized by law, the Director may sign,
issue and serve subpoenas; administer
oaths and affirmations; take sworn tes-
timony; compel attendance of and se-
quester witnesses; control dissemina-
tion of any record of testimony taken
pursuant to this section; subpoena and

reproduce books, papers, correspond-
ence, memoranda, contracts, agree-
ments, or other relevant records or

tangible evidence including, but not
limited to, information retained in
computerized or other automated sys-
tems in possession of the subpoenaed
person.

(b) The Director may issue a Special
Report Order requiring any person sub-
ject to the jurisdiction of the OHA to
file a special report providing informa-
tion relating to the OHA proceeding,
including but not limited to written
answers to specific questions. The SRO
may be in addition to any other reports
required.

(c) The Director, for good cause
shown, may extend the time prescribed
for compliance with the subpoena or
SRO and negotiate and approve the
terms of satisfactory compliance.

(d) Prior to the time specified for
compliance, but in no event more than
10 days after the date of service of the
subpoena or SRO, the person upon
whom the document was served may
file a request for review of the sub-
poena or SRO with the Director. The
Director then shall provide notice of
receipt to the person requesting re-
view, may extend the time prescribed
for compliance with the subpoena or
SRO, and may negotiate and approve
the terms of satisfactory compliance.

(e) If the subpoena or SRO is not
modified or rescinded within 10 days of
the date of the Director’s notice of re-
ceipt:

(1) The subpoena or SRO shall be ef-
fective as issued; and

(2) The person upon whom the docu-
ment was served shall comply with the
subpoena or SRO within 20 days of the
date of the Director’s notice of receipt,
unless otherwise notified in writing by
the Director.
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(f) There is no administrative appeal
of a subpoena or SRO.

(g) A subpoena or SRO shall be served
upon a person named in the document
by delivering a copy of the document
to the person named.

(h) Delivery of a copy of a subpoena
or SRO to a natural person may be
made by:

(1) Handing it to the person;

(2) Leaving it at the person’s office
with the person in charge of the office;

(3) Leaving it at the person’s dwell-
ing or usual place of abode with a per-
son of suitable age and discretion who
resides there;

(4) Mailing it to the person by cer-
tified mail, at his last known address;
or

(5) Any method that provides the per-
son with actual notice prior to the re-
turn date of the document.

(i) Delivery of a copy of a subpoena
or SRO to a person who is not a natural
person may be made by:

(1) Handing it to a registered agent of
the person;

(2) Handing it to any officer, director,
or agent in charge of any office of such
person;

(3) Mailing it to the last known ad-
dress of any registered agent, officer,
director, or agent in charge of any of-
fice of the person by certified mail; or

(4) Any method that provides any
registered agent, officer, director, or
agent in charge of any office of the per-
son with actual notice of the document
prior to the return date of the docu-
ment.

(j) A witness subpoenaed by the OHA
may be paid the same fees and mileage
as paid to a witness in the district
courts of the United States.

(k) If in the course of a proceeding a
subpoena is issued at the request of a
person other than an officer or agency
of the United States, the witness fees
and mileage shall be paid by the person
who requested the subpoena. However,
at the request of the person, the wit-
ness fees and mileage may be paid by
the OHA if the person shows:

(1) The presence of the subpoenaed
witness will materially advance the
proceeding; and

(2) The person who requested that the
subpoena be issued would suffer a seri-

10 CFR Ch. X (1-1-10 Edition)

ous hardship if required to pay the wit-
ness fees and mileage.

(1) If any person upon whom a sub-
poena or SRO is served pursuant to this
section refuses or fails to comply with
any provision of the subpoena or SRO,
an action may be commenced in the ap-
propriate United States District Court
to enforce the subpoena or SRO.

(m) Documents produced in response
to a subpoena shall be accompanied by
the sworn certification, under penalty
of perjury, of the person to whom the
subpoena was directed or his author-
ized agent that:

(1) A diligent search has been made
for each document responsive to the
subpoena; and

(2) To the best of his knowledge, in-
formation, and belief each document
responsive to the subpoena is being
produced.

(n) Any information furnished in re-
sponse to an SRO shall be accompanied
by the sworn certification, under pen-
alty of perjury, of the person to whom
it was directed or his authorized agent
who actually provides the information
that:

(1) A diligent effort has been made to
provide all information required by the
SRO; and

(2) All information furnished is true,
complete, and correct.

(o) If any document responsive to a
subpoena is not produced or any infor-
mation required by an SRO is not fur-
nished, the certification shall include a
statement setting forth every reason
for failing to comply with the subpoena
or SRO. If a person to whom a sub-
poena or SRO is directed withholds any
document or information because of a
claim of attorney-client or other privi-
lege, the person submitting the certifi-
cation required by paragraph (m) or (n)
of this section also shall submit a writ-
ten list of the documents or the infor-
mation withheld indicating a descrip-
tion of each document or information,
the date of the document, each person
shown on the document as having re-
ceived a copy of the document, each
person shown on the document as hav-
ing prepared or been sent the docu-
ment, the privilege relied upon as the
basis for withholding the document or
information, and an identification of
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the person whose privilege is being as-
serted.

(p) If testimony is taken pursuant to
a subpoena, the Director shall deter-
mine whether the testimony shall be
recorded and the means by which the
testimony is recorded.

(q) A witness whose testimony is re-
corded may procure a copy of his testi-
mony by making a written request for
a copy and paying the appropriate fees.
However, the Director may deny the
request for good cause. Upon proper
identification, any witness or his attor-
ney has the right to inspect the official
transcript of the witness’ own testi-
mony.

(r) The Director may sequester any
person subpoenaed to furnish docu-
ments or give testimony. Unless per-
mitted by the Director, neither a wit-
ness nor his attorney shall be present
during the examination of any other
witnesses.

(s) A witness whose testimony is
taken may be accompanied, rep-
resented and advised by his attorney as
follows:

(1) Upon the initiative of the attor-
ney or witness, the attorney may ad-
vise his client, in confidence, with re-
spect to the question asked his client,
and if the witness refuses to answer
any question, the witness or his attor-
ney is required to briefly state the
legal grounds for such refusal; and

(2) If the witness claims a privilege to
refuse to answer a question on the
grounds of self-incrimination, the wit-
ness must assert the privilege person-
ally.

(t) The Director shall take all nec-
essary action to regulate the course of
testimony and to avoid delay and pre-
vent or restrain contemptuous or ob-
structionist conduct or contemptuous
language. OHA may take actions as the
circumstances may warrant in regard
to any instances where any attorney
refuses to comply with directions or
provisions of this section.

§1003.9 General filing requirements.

(a) Purpose and scope. The provisions
of this section shall apply to all docu-
ments required or permitted to be filed
with the OHA. One copy of each docu-
ment must be filed with the original,
except as provided in paragraph (f) of

§1003.9

this section. A telefax filing of a docu-
ment will be accepted only if imme-
diately followed by the filing by mail
or hand-delivery of the original docu-
ment.

(b) Signing. Any document that is re-
quired to be signed, shall be signed by
the person filing the document. Any
document filed by a duly authorized
representative shall contain a state-
ment by such person certifying that he
is a duly authorized representative. (A
false certification is unlawful under
the provisions of 18 U.S.C. 1001.) The
signature by the person or duly author-
ized representative constitutes a cer-
tificate by the signer that the signer
has read the document and that to the
best of the signer’s knowledge, infor-
mation and belief formed after reason-
able inquiry, the document is well
grounded in fact, warranted under ex-
isting law, and submitted in good faith
and not for any improper purpose such
as to harass or to cause unnecessary
delay. If a document is signed in viola-
tion of this section, OHA may impose
the sanctions specified in section 1003.3
and other sanctions determined to be
appropriate.

(c) Labeling. An application, petition,
or other request for action by the OHA
should be clearly labeled according to
the nature of the action involved both
on the document and on the outside of
the envelope in which the document is
transmitted.

(d) Obligation to supply information. A
person who files an application, peti-
tion, appeal or other request for action
is under a continuing obligation during
the proceeding to provide the OHA
with any new or newly discovered in-
formation that is relevant to that pro-
ceeding. Such information includes,
but is not limited to, information re-
garding any other application, peti-
tion, appeal or request for action that
is subsequently filed by that person
with any DOE office.

(e) The same or related matters. A per-
son who files an application, petition,
appeal or other request for action by
the OHA shall state whether, to the
best knowledge of that person, the
same or related issue, act or trans-
action has been or presently is being
considered or investigated by any other
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DOE office, other federal agency, de-
partment or instrumentality; or by a
state or municipal agency or court; or
by any law enforcement agency, in-
cluding, but not limited to, a consider-
ation or investigation in connection
with any proceeding described in this
part. In addition, the person shall state
whether contact has been made by the
person or one acting on his behalf with
any person who is employed by the
DOE with regard to the same issue, act
or transaction or a related issue, act or
transaction arising out of the same fac-
tual situation; the name of the person
contacted; whether the contact was
verbal or in writing; the nature and
substance of the contact; and the date
or dates of the contact.

(f) Request for confidential treatment.
(1) If any person filing a document with
the OHA claims that some or all of the
information contained in the document
is exempt from the mandatory public
disclosure requirements of the Free-
dom of Information Act (6 U.S.C. 552),
is information referred to in 18 U.S.C.
1905, or is otherwise exempt by law
from public disclosure, and if such per-
son requests the OHA not to disclose
such information, such person shall file
together with the document two copies
of the document from which has been
deleted the information for which such
person wishes to claim confidential
treatment. The person shall indicate in
the original document that it is con-
fidential or contains confidential infor-
mation and must file a statement
specifying the justification for non-dis-
closure of the information for which
confidential treatment is claimed. If
the person states that the information
comes within the exception codified at
5 U.S.C. 552(b)(4) for trade secrets and
commercial or financial information,
such person shall include a statement
specifying why such information is
privileged or confidential. If the person
filing a document does not submit two
copies of the document with the con-
fidential information deleted, the OHA
may assume that there is no objection
to public disclosure of the document in
its entirety.

(2) The OHA retains the right to
make its own determination with re-
gard to any claim of confidentiality,
under criteria specified in 10 CFR

10 CFR Ch. X (1-1-10 Edition)

1004.11. Notice of the decision by the
OHA to deny such claim, in whole or in
part, and an opportunity to respond
shall be given to a person claiming
confidentiality of information no less
than five days prior to its public disclo-
sure.

(g) Bach application, petition or re-
quest for OHA action shall be sub-
mitted as a separate document, even if
the applications, petitions, or requests
deal with the same or a related issue,
act or transaction, or are submitted in
connection with the same proceeding.

§1003.10 Effective date of orders.

Any order issued by the OHA under
this part is effective as against all per-
sons having actual or constructive no-
tice thereof upon issuance, in accord-
ance with its terms, unless and until it
is stayed, modified, suspended, or re-
scinded. An order is deemed to be
issued on the date, as specified in the
order, on which it is signed by the Di-
rector of the OHA or his designee, un-
less the order provides otherwise.

§1003.11 Address for filing documents.

All applications, requests, petitions,
appeals, written communications and
other documents to be submitted to or
filed with the OHA, as provided in this
part or otherwise, shall be addressed to
the Office of Hearings and Appeals,
U.S. Department of Energy, 1000 Inde-
pendence Avenue, SW., Washington, DC
20585-0107. The OHA has facilities for
the receipt of transmissions via FAX,
at FAX Number (202) 426-1415.

[60 FR 15006, Mar. 21, 1995, as amended at 63
FR 58289, Oct. 30, 1998]

§1003.12 Ratification of prior direc-
tives, orders and actions.

All orders and other directives
issued, all proceedings initiated, and
all other actions taken in accordance
with 10 CFR part 205 prior to the effec-
tive date of this part, are hereby con-
firmed and ratified, and shall remain in
full force and effect as if issued under
this part, unless or until they are al-
tered, amended, modified or rescinded
in accordance with the provisions of
this part.
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§1003.13 Public reference room.

A public reference room shall be
maintained at the OHA, 950 L’Enfant
Plaza, S.W., Washington, DC. In this
room, the following information shall
be made available for public inspection
and copying, during normal business
hours:

(a) A list of all persons who have ap-
plied for an exception, or filed an ap-
peal or petition, and a digest of each

application;
(b) Each Decision and Order, with
confidential information deleted,

issued in response to an application for
an exception, petition or other request,
or at the conclusion of an appeal; and

(c) Any other information in the pos-
session of OHA which is required by
statute to be made available for public
inspection and copying, and any other
information that the OHA determines
should be made available to the public.

[60 FR 15006, Mar. 21, 1995, as amended at 63
FR 58289, Oct. 30, 1998]

§1003.14 Notice of proceedings.

At regular intervals, the OHA shall
publish on its Internet World Wide Web
site, a digest of the applications, ap-
peals, petitions and other requests
filed, and a summary of the Decisions
and Orders issued by the OHA, pursu-
ant to proceedings conducted under
this part. The OHA’s web site is located
at http:/www.oha.doe.gov.

[60 FR 15006, Mar. 21, 1995, as amended at 63
FR 58289, Oct. 30, 1998]

Subpart B—Exceptions

§1003.20 Purpose and scope.

(a) This subpart establishes the pro-
cedures for applying for an exception
or exemption, as provided for in section
504 (42 U.S.C. 7194) of the Department
of Energy Organization Act (42 U.S.C.
7101 et seq.), from a rule, regulation or
DOE action having the effect of a rule
as defined by 5 U.S.C. 551(4), based on
an assertion of serious hardship, gross
inequity or unfair distribution of bur-
dens, and for consideration of such ap-
plication by the OHA. The procedures
contained in this subpart may be incor-
porated by reference in another DOE
rule or regulation which invokes the
adjudicatory authority of the Office of

§1003.23

Hearings and Appeals. The procedures
may also be made applicable to pro-
ceedings undertaken at the direction of
an appropriate DOE official if incor-
porated by reference in the delegation.

(b) The filing of an application for an
exception shall not constitute grounds
for noncompliance with the require-
ments from which an exception is
sought, unless a stay has been issued in
accordance with subpart D of this part.

[60 FR 15006, Mar. 21, 1995, as amended at 61
FR 35114, July 5, 1996]

§1003.21 What to file.

A person seeking relief under this
subpart shall file an ‘‘Application for
Exception,” which should be clearly la-
beled as such both on the application
and on the outside of the envelope in
which the application is transmitted,
and shall be in writing. The general fil-
ing requirements stated in §1003.9 shall
be complied with in addition to the re-
quirements stated in this subpart.

§1003.22 Where to file.

All applications for exception shall
be filed with the OHA at the address
provided in §1003.11.

§1003.23

(a) The applicant shall send by
United States mail a copy of the appli-
cation and any subsequent amend-
ments or other documents relating to
the application, or a copy from which
confidential information has been de-
leted in accordance with §1003.9(f), to
each person who is reasonably ascer-
tainable by the applicant as a person
who would be aggrieved by the OHA ac-
tion sought. The copy of the applica-
tion shall be accompanied by a state-
ment that the person may submit com-
ments regarding the application within
10 days. The application filed with the
OHA shall include certification to the
OHA that the applicant has complied
with the requirements of this para-
graph and shall include the names and
addresses of each person to whom a
copy of the application was sent.

(b) Notwithstanding the provision of
paragraph (a) of this section, if an ap-
plicant determines that compliance
with paragraph (a) of this section
would be impracticable, the applicant
shall:

Notice.
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(1) Comply with the requirements of
paragraph (a) of this section with re-
gard to those persons whom it is rea-
sonable and practicable to notify; and

(2) Include with the application a de-
scription of the persons or class or
classes of persons to whom notice was
sent. The OHA may require the appli-
cant to provide additional or alter-
native notice, may determine that the
notice required by paragraph (a) of this
section is not impracticable, or may
determine that notice should be pub-
lished in the FEDERAL REGISTER.

(c) The OHA shall serve notice on any
other person readily identified by the
OHA as one who would be aggrieved by
the OHA action sought and may serve
notice on any other person that writ-
ten comments regarding the applica-
tion will be accepted if filed within 10
days of service of such notice.

(d) Any person submitting written
comments to the OHA with respect to
an application filed under this subpart
shall send a copy of the comments, or
a copy from which confidential infor-
mation has been deleted in accordance
with §1003.9(f), to the applicant. The
person shall certify to the OHA that he
has complied with the requirements of
this paragraph. The OHA may notify
other persons participating in the pro-
ceeding of such comments and provide
an opportunity for such persons to re-
spond.

§1003.24 Contents.

(a) The application shall contain a
full and complete statement of all rel-
evant facts pertaining to the cir-
cumstances, act or transaction that is
the subject of the application and to
the OHA action sought. Such facts
shall include the names and addresses
of all affected persons (if reasonably
ascertainable); a complete statement
of the business or other reasons that
justify the act or transaction; a de-
scription of the acts or transactions
that would be affected by the requested
OHA action; and a full discussion of the
pertinent provisions and relevant facts
contained in the documents submitted
with the application. Copies of all rel-
evant contracts, agreements, leases, in-
struments, and other documents shall
be submitted with the application.
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(b) The applicant shall state whether
he requests or intends to request that
there be a conference or hearing re-
garding the application. Any request
not made at the time the application is
filed shall be made as soon thereafter
as possible. The request and the OHA
determination on the request shall be
made in accordance with subpart F of
this part.

(c) The application shall include a
discussion of all relevant authorities,
including, but not limited to, DOE
rules, regulations, and decisions on ap-
peals and exceptions relied upon to
support the particular action sought
therein.

(d) The application shall specify the
exact nature and extent of the relief re-
quested.

§1003.25 OHA evaluation.

(a)(1) OHA may initiate an investiga-
tion of any statement in an application
and utilize in its evaluation any rel-
evant facts obtained by such investiga-
tion. The OHA may solicit and accept
submissions from third persons rel-
evant to any application provided that
the applicant is afforded an oppor-
tunity to respond to all third person
submissions. In evaluating an applica-
tion, the OHA may consider any other
source of information. The OHA on its
own initiative may convene a hearing
or conference, if, in its discretion, it
considers that such hearing or con-
ference will advance its evaluation of
the application. The OHA may issue
appropriate orders as warranted in the
proceeding.

(2) If the OHA determines that there
is insufficient information upon which
to base a decision and if upon request
additional information is not sub-
mitted by the applicant, the OHA may
dismiss the application without preju-
dice. If the failure to supply additional
information is repeated or willful, the
OHA may dismiss the application with
prejudice. If the applicant fails to pro-
vide the notice required by §1003.23, the
OHA may dismiss the application with-
out prejudice.

(b)(1) The OHA shall consider an ap-
plication for an exception only when it
determines that a more appropriate
proceeding is not provided by DOE reg-
ulations.
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(2) An application for an exception
may be granted to alleviate or prevent
serious hardship, gross inequity or un-
fair distribution of burdens.

(3) An application for an exception
shall be decided in a manner that is, to
the extent possible, consistent with the
disposition of previous applications for
exception.

§1003.26 Decision and Order.

(a) Upon consideration of the applica-
tion and other relevant information re-
ceived or obtained during the pro-
ceeding, the OHA shall issue an order
granting or denying the application, in
whole or in part.

(b) The Decision and Order shall in-
clude a written statement setting forth
the relevant facts and the legal basis of
the order. The Decision and Order shall
provide that any person aggrieved
thereby may file an appeal in accord-
ance with §1003.27.

(c) The OHA shall serve a copy of the
Decision and Order upon the applicant,
any other person who participated in
the proceeding, and upon any other
person readily identifiable by the OHA
as one who is aggrieved by such Deci-
sion and Order.

§1003.27 Appeal of exception order.

(a) Except as provided in paragraph
(b) of this section, any person ag-
grieved by an order issued by the OHA
under this subpart may file an appeal
with the OHA in accordance with sub-
part C of this part. Any appeal filed
under this paragraph must be filed
within 30 days of service, or construc-
tive service under §1003.14, of the order
from which the appeal is taken.

(b) Any person aggrieved or adversely
affected by the denial of a request for
exception relief filed pursuant to §504
of the Department of Energy Organiza-
tion Act (42 U.S.C. 7194) may appeal to
the Federal Energy Regulatory Com-
mission, in accordance with the Com-
mission’s regulations.

Subpart C—Appeals

§1003.30 Purpose and scope.

This subpart establishes the proce-
dures for the filing of an administra-
tive appeal of a DOE order and for the
consideration of the appeal by the Of-

§1003.34

fice of Hearings and Appeals. Unless a
program rule or regulation or a DOE
delegation of authority provides other-
wise, a person aggrieved by a DOE
order appealable under this subpart has
not exhausted his or her administra-
tive remedies until an appeal has been
filed under this subpart and an order
granting or denying the appeal has
been issued. A person filing an appeal
must also file an ‘‘Application for
Stay’” under subpart D of this part if
the grant of a stay is necessary under
Section 10(c) of the Administrative
Procedure Act (5 U.S.C. 704) to preclude
judicial review pending final action on
the appeal.

§1003.31 Who may file.

Any person may file an appeal under
this subpart who is so authorized by
§1003.27, a program rule or regulation,
or a DOE delegation of authority.

§1003.32 What to file.

A person filing under this subpart
shall file an ‘““Appeal of Order” which
should be clearly labeled as such both
on the appeal and on the outside of the
envelope in which the appeal is trans-
mitted, and shall be in writing. The
general filing requirements stated in
§1003.9 shall be complied with in addi-
tion to the requirements stated in this
subpart.

§1003.33 Where to file.

The appeal shall be filed with the
OHA at the address provided in
§1003.11.

§1003.34 Notice.

(a) The appellant shall send by
United States mail a copy of the appeal
and any subsequent amendments or
other documents relating to the ap-
peal, or a copy from which confidential
information has been deleted in accord-
ance with §1003.9(f), to each person who
is reasonably ascertainable by the ap-
pellant as a person who would be ag-
grieved by the OHA action sought, in-
cluding those who participated in the
process that led to the issuance of the
order from which the appeal has been
taken. The copy of the appeal shall be
accompanied by a statement that the
person may submit comments regard-
ing the appeal to the OHA within 10
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days. The appeal filed with the OHA
shall include certification to the OHA
that the appellant has complied with
the requirements of this paragraph and
shall include the names and addresses
of each person to whom a copy of the
appeal was sent.

(b) Notwithstanding the provisions of
paragraph (a) of this section, if any ap-
pellant determines that compliance
with paragraph (a) of this section
would be impracticable, the appellant
shall:

(1) Comply with the requirements of
paragraph (a) of this section with re-
gard to those persons whom it is rea-
sonable and possible to notify; and

(2) Include with the appeal a descrip-
tion of the persons or class or classes of
persons to whom notice was not sent.
The OHA may require the appellant to
provide additional or alternative no-
tice, may determine that the notice re-
quired by paragraph (a) of this section
is not impracticable, or may determine
that notice should be published in the
FEDERAL REGISTER.

(c) The OHA shall serve notice on any
other person readily identifiable by the
OHA as one who would be aggrieved by
the OHA action sought and may serve
notice on any other person that writ-
ten comments regarding the appeal
will be accepted if filed within 10 days
of the service of that notice.

(d) Any person submitting written
comments to the OHA with respect to
an appeal filed under this subpart shall
send a copy of the comments, or a copy
from which confidential information
has been deleted in accordance with
§1003.9(f), to the appellant. The person
shall certify to the OHA that he has
complied with the requirements of this
paragraph. The OHA may notify other
persons participating in the proceeding
of such comments and provide an op-
portunity for such persons to respond.

§1003.35 Contents.

(a) The appeal shall contain a concise
statement of grounds upon which it is
brought and a description of the relief
sought. It shall include a discussion of
all relevant authorities, including, but
not limited to, DOE rules, regulations,
and decisions on appeals and excep-
tions relied upon to support the appeal.
If the appeal includes a request for re-
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lief based on significantly changed cir-
cumstances, there shall be a complete
description of the events, acts, or
transactions that comprise the signifi-
cantly changed circumstances, and the
appellant shall state why, if the signifi-
cantly changed circumstance is new or
newly discovered facts, such facts were
not or could not have been presented
during the process that led to the
issuance of the order from which the
appeal has been taken. For purposes of
this subpart, the term ‘‘significantly
changed circumstances’ shall mean—

(1) The discovery of material facts
that were not known or could not have
been known at the time of the process
that led to the issuance of the order
from which the appeal has been taken;

(2) The discovery of a law, rule, regu-
lation, order or decision on an appeal
or any exception that was in effect at
the time of the process that led to the
issuance of the order from which the
appeal has been taken, and which, if
such had been made known to DOE,
would have been relevant and would
have substantially altered the out-
come; or

(3) A substantial change in the facts
or circumstances upon which an out-
standing and continuing order affect-
ing the appellant was issued, which
change has occurred during the inter-
val between issuance of the order and
the date of the appeal and was caused
by forces or circumstances beyond the
control of the appellant.

(b) A copy of the order that is the
subject of the appeal shall be sub-
mitted with the appeal.

(c) The appellant shall state whether
he requests or intends to request that
there be a conference or hearing re-
garding the appeal. Any request not
made at the time the appeal is filed
shall be made as soon thereafter as pos-
sible. The request and the OHA deter-
mination on the request shall be made
in accordance with subpart F of this
part.

§1003.36 OHA evaluation.

(a)(1) The OHA may initiate an inves-
tigation of any statement in an appeal
and utilize in its evaluation any rel-
evant facts obtained by such investiga-
tion. The OHA may solicit and accept

762



Department of Energy

submissions from third persons rel-
evant to any appeal provided that the
appellant is afforded an opportunity to
respond to all third person submis-
sions. In evaluating an appeal, the OHA
may consider any other source of infor-
mation. The OHA on its own initiative
may convene a conference or hearing
if, in its discretion, it considers that
such conference or hearing will ad-
vance its evaluation of the appeal.

(2) If the OHA determines that there
is insufficient information upon which
to base a decision and if, upon request,
the necessary additional information is
not submitted, the OHA may dismiss
the appeal with leave to refile within a
specified time. If the failure to supply
additional information is repeated or
willful, the OHA may dismiss the ap-
peal with prejudice. If the appellant
fails to provide the notice required by
§1003.34, the OHA may dismiss the ap-
peal without prejudice.

(b) The OHA may issue an order sum-
marily denying the appeal if—

(1) It is not filed in a timely manner,
unless good cause is shown; or

(2) It is defective on its face for fail-
ure to state, and to present facts and
legal argument in support thereof, that
the DOE action was erroneous in fact
or in law, or that it was arbitrary or
capricious.

(c) The OHA may deny any appeal if
the appellant does not establish that—

(1) The appeal was filed by a person
aggrieved by a DOE action;

(2) The DOE’s action was erroneous
in fact or in law; or

(3) The DOE’s action was arbitrary or
capricious.

§1003.37 Decision and Order.

(a) Upon consideration of the appeal
and other relevant information re-
ceived or obtained during the pro-
ceeding, the OHA shall enter an appro-
priate order, which may include the
modification of the order that is the
subject of the appeal.

(b) The Decision and Order shall in-
clude a written statement setting forth
the relevant facts and the legal basis of
the Decision and Order. The Decision
and Order shall state that it is a final
order of the DOE of which the appel-
lant may seek judicial review.

§1003.43

(c) The OHA shall serve a copy of the
Decision and Order upon the appellant,
any other person who participated in
the proceeding, and upon any other
person readily identifiable by the OHA
as one who is aggrieved by such Deci-
sion and Order.

Subpart D—Stays

§1003.40 Purpose and scope.

(a) This subpart establishes the pro-
cedures for applying for a stay. It also
specifies the nature of the relief which
may be effectuated through the ap-
proval of a stay.

(b) An application for a stay will be
considered if it is incident to a submis-
sion over which OHA has jurisdiction.
An application for stay may also be
considered if the stay is requested
pending judicial review of an order
issued by the OHA.

(c) All applicable DOE rules, regula-
tions, orders, and generally applicable
requirements shall be complied with
unless and until an application for a
stay is granted.

§1003.41 What to file.

A person filing under this subpart
shall file an ‘‘Application for Stay”’
which should be clearly labeled as such
both on the application and on the out-
side of the envelope in which the appli-
cation is transmitted. The application
shall be in writing. The general filing
requirements stated in §1003.9 shall be
complied with in addition to the re-
quirements stated in this subpart.

§1003.42 Where to file.

An Application for Stay shall be filed
with the OHA at the address provided
in §1003.11.

§1003.43 Notice.

(a) An applicant for stay shall notify
each person readily identifiable as one
who will be directly aggrieved by the
OHA action sought that it has filed an
Application for Stay. The applicant
shall serve the application on each
identified person and shall notify each
such person that the OHA will receive
and endeavor to consider, subject to
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time constraints imposed by the ur-
gency of the proceeding, written com-
ments on the application that are sub-
mitted immediately.

(b) Any person submitting written
comments to the OHA with respect to
an application filed under this subpart
shall send a copy of the comments, or
a copy from which confidential infor-
mation has been deleted in accordance
with §1003.9(f), to the applicant. The
person shall certify to the OHA that he
has complied with the requirements of
this paragraph. The OHA may notify
other persons participating in the pro-
ceeding of such comments and provide
an opportunity for such persons to re-
spond.

(c) The OHA shall require the appli-
cant to take reasonable measures de-
pending on the circumstances and ur-
gency of the case to notify each person
readily identified as one that would be
directly aggrieved by the OHA action
sought of the date, time and place of
any hearing or other proceedings in the
matter. However, if the Director of the
OHA concludes that the circumstances
presented by the applicant justify im-
mediate action, the OHA may issue a
Decision on the Application for Stay
prior to receipt of written comments or
the oral presentation of views by ad-
versely affected parties.

§1003.44 Contents.

(a) An Application for Stay shall con-
tain a full and complete statement of
all relevant facts pertaining to the act
or transaction that is the subject of
the application and to the OHA action
sought. Such facts shall include, but
not be limited to, all information that
relates to satisfaction of the criteria in
§1003.45(b).

(b) The application shall include a
description of the proceeding incident
to which the stay is being sought. This
description shall contain a discussion
of all DOE actions relevant to the pro-
ceeding.

(c) The applicant shall state whether
he requests that a conference or hear-
ing be convened regarding the applica-
tion, as provided in subpart F of this
part.
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§1003.45 OHA evaluation.

(a)(1) The OHA may initiate an inves-
tigation of any statement in an appli-
cation and utilize in its evaluation any
relevant facts obtained by such inves-
tigation. The OHA may order the sub-
mission of additional information, and
may solicit and accept submissions
from third persons relevant to an appli-
cation provided that the applicant is
afforded an opportunity to respond to
all third person submissions. In evalu-
ating an application, the OHA may also
consider any other source of informa-
tion, and may conduct hearings or con-
ferences either in response to requests
by parties in the proceeding or on its
own initiative.

(2) If the OHA determines that there
is insufficient information upon which
to base a decision and if upon request
additional information is not sub-
mitted by the applicant, the OHA may
dismiss the application without preju-
dice. If the failure to supply additional
information is repeated or willful, the
OHA may dismiss the application with
prejudice.

(3) The OHA shall process applica-
tions for stay as expeditiously as pos-
sible. When administratively feasible,
the OHA shall grant or deny an Appli-
cation for Stay within 10 business days
after receipt of the application.

(4) Notwithstanding any other provi-
sion of the DOE regulations, the OHA
may make a decision on any Applica-
tion for Stay prior to the receipt of
written comments.

(b) The criteria to be considered and
weighed by the OHA in determining
whether a stay should be granted are:

(1) Whether a showing has been made
that an irreparable injury will result in
the event that the stay is denied;

(2) Whether a showing has been made
that a denial of the stay will result in
a more immediate hardship or inequity
to the applicant than a grant of the
stay would cause to other persons af-
fected by the proceeding;

(3) Whether a showing has been made
that it would be desirable for public
policy reasons to grant immediate re-
lief pending a decision by OHA on the
merits;

(4) Whether a showing has been made
that it is impossible for the applicant
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to fulfill the requirements of an out-
standing order or regulatory provision;
and

(5) Whether a showing has been made
that there is a strong likelihood of suc-
cess on the merits.

§1003.46 Decision and Order.

(a) In reaching a decision with re-
spect to an Application for Stay, the
OHA shall consider all relevant infor-
mation in the record. An Application
for Stay may be decided by the
issuance of an order either during the
course of a hearing or conference in
which an official transcript is main-
tained or in a separate written Deci-
sion and Order. Any such order shall
include a statement of the relevant
facts and the legal basis of the deci-
sion. The approval or denial of a stay is
not an order of the OHA that is subject
to administrative or judicial review.

(b) In its discretion and upon a deter-
mination that it would be desirable to
do so in order to further the objectives
stated in the regulations or in the stat-
utes the DOE is responsible for admin-
istering, the OHA may order a stay on
its own initiative.

Subpart E—Modification or
Rescission

§1003.50 Purpose and scope.

This subpart establishes the proce-
dures for the filing of an application
for modification or rescission of a DOE
order. An application for modification
or rescission is a summary proceeding
that will be initiated only if the cri-
teria described in §1003.55(b) are satis-
fied.

§1003.51 What to file.

A person filing under this subpart
shall file an ‘‘Application for Modifica-
tion (or Rescission),”” which should be
clearly labeled as such both on the ap-
plication and on the outside of the en-
velope in which the application is
transmitted, and shall be in writing.
The general filing requirements stated
in §1003.9 shall be complied with in ad-
dition to the requirements stated in
this subpart.

§1003.53

§1003.52 Where to file.

The application shall be filed with
the OHA at the address provided in
§1003.11.

§1003.53 Notice.

(a) The applicant shall send by
United States mail a copy of the appli-
cation and any subsequent amend-
ments or other documents relating to
the application, from which confiden-
tial information has been deleted in ac-
cordance with §1003.9(f), to each person
who is reasonably ascertainable by the
applicant as a person who would be ag-
grieved by the OHA action sought, in-
cluding persons who participated in the
process that led to the issuance of the
order for which the modification or re-
scission is sought. The copy of the ap-
plication shall be accompanied by a
statement that the person may submit
comments regarding the application to
the OHA within 10 days. The applica-
tion filed with the OHA shall include
certification to the OHA that the appli-
cant has complied with the require-
ments of this paragraph and shall in-
clude the names and addresses of all
persons to whom a copy of the applica-
tion was sent.

(b) If an applicant determines that
compliance with paragraph (a) of this
section would be impracticable, the ap-
plicant shall:

(1) Comply with the requirements of
paragraph (a) of this section with re-
gard to those persons whom it is rea-
sonable and possible to notify; and

(2) Include with the application a de-
scription of the persons or class or
classes of persons to whom notice was
not sent. The OHA may require the ap-
plicant to provide additional or alter-
native notice, may determine that the
notice required by paragraph (a) of this
section is not impracticable, or may
determine that notice should be pub-
lished in the FEDERAL REGISTER.

(c) The OHA shall serve notice on any
other person readily identifiable by the
OHA as one who would be aggrieved by
the OHA action sought and may serve
notice on any other person that writ-
ten comments regarding the applica-
tion will be accepted if filed within 10
days of service of that notice.

(d) Any person submitting written
comments to the OHA with respect to
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an application filed under this subpart
shall send a copy of the comments, or
a copy from which confidential infor-
mation has been deleted in accordance
with §1003.9(f), to the applicant. The
person shall certify to the OHA that he
has complied with the requirement of
this paragraph. The OHA may notify
other persons participating in the pro-
ceeding of such comments and provide
an opportunity for such persons to re-
spond.

§1003.54 Contents.

(a) The application shall contain a
full and complete statement of all rel-
evant facts pertaining to the cir-
cumstances, act or transaction that is
the subject of the application and to
the OHA action sought. Such facts
shall include the names and addresses
of all affected persons (if reasonably
ascertainable), a complete statement
of the business or other reasons that
justify the act or transaction, a de-
scription of the acts or transactions
that would be affected by the requested
action, and a full description of the
pertinent provisions and relevant facts
contained in any relevant documents.
Copies of all contracts, agreements,
leases, instruments, and other docu-
ments relevant to the application shall
be submitted to the OHA upon its re-
quest. A copy of the order of which
modification or rescission is sought
shall be included with the application.

(b) The applicant shall state whether
he requests or intends to request that
there be a conference regarding the ap-
plication. Any request not made at the
time the application is filed shall be
made as soon thereafter as possible.
The request and the OHA determina-
tion on the request shall be made in ac-
cordance with subpart F of this part.

(c) The applicant shall fully describe
the events, acts, or transactions that
comprise the significantly changed cir-
cumstances, as defined in §1003.55(b)(2),
upon which the application is based.
The applicant shall state why, if the
significantly changed circumstance is
new or newly discovered facts, such
facts were not or could not have been
presented during the process that led
to the issuance of the order for which
modification or rescission is sought.
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(d) The application shall include a
discussion of all relevant authorities,
including, but not limited to, DOE
rules, regulations, and decisions on ap-
peal and exceptions relied upon to sup-
port the action sought therein.

§1003.55 OHA evaluation.

(a)(1) The OHA may initiate an inves-
tigation of any statement in an appli-
cation and utilize in its evaluation any
relevant facts obtained by such inves-
tigation. The OHA may solicit and ac-
cept submissions from third persons
relevant to any application for modi-
fication or rescission provided that the
applicant is afforded an opportunity to
respond to all third person submis-
sions. In evaluating an application for
modification or rescission, the OHA
may convene a conference, on its own
initiative, if, in its discretion, it con-
siders that such conference will ad-
vance its evaluation of the application.

(2) If the OHA determines that there
is insufficient information upon which
to base a decision and if upon request
the necessary additional information is
not submitted, the OHA may dismiss
the application without prejudice. If
the failure to supply additional infor-
mation is repeated or willful, the OHA
may dismiss the application with prej-
udice. If the applicant fails to provide
the notice required by §1003.53, the
OHA may dismiss the application with-
out prejudice.

(b)(1) An application for modification
or rescission of an order shall be proc-
essed only if—

(i) The application demonstrates that
it is based on significantly changed cir-
cumstances; and

(ii) The period within which a person
may file an appeal has lapsed or, if an
appeal has been filed, a final order has
been issued.

(2) For purposes of this subpart, the
term  ‘‘significantly changed cir-
cumstances’ shall mean—

(i) The discovery of material facts
that were not known or could not have
been known at the time of the pro-
ceeding and action upon which the ap-
plication is based;

(ii) The discovery of a law, rule, regu-
lation, order or decision on appeal or
exception that was in effect at the time
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of the proceeding upon which the appli-
cation is based and which, if such had
been made known to the OHA, would
have been relevant to the proceeding
and would have substantially altered
the outcome; or

(iii) There has been a substantial
change in the facts or circumstances
upon which an outstanding and con-
tinuing order of the OHA affecting the
applicant was issued, which change has
occurred during the interval between
issuance of such order and the date of
the application and was caused by
forces or circumstances beyond the
control of the applicant.

§1003.56 Decision and Order.

(a) Upon consideration of the applica-
tion and other relevant information re-
ceived or obtained during the pro-
ceeding, the OHA shall issue a Decision
and Order granting or denying the ap-
plication.

(b) The Decision and Order shall in-
clude a written statement setting forth
the relevant facts and the legal basis of
the Decision and Order. When appro-
priate, the Decision and Order shall
state that it is a final order of which
the applicant may seek judicial review.

(c) The OHA shall serve a copy of the
Decision and Order upon the applicant,
any other person who participated in
the proceeding and upon any other per-
son readily identifiable by the OHA as
one who is aggrieved by such Decision
and Order.

Subpart F—Conferences and
Hearings

§1003.60 Purpose and scope.

This subpart establishes the proce-
dures for requesting and conducting an
OHA conference or hearing. Such pro-
ceedings shall be convened in the dis-
cretion of the OHA, consistent with
OHA requirements.

§1003.61 Conferences.

(a) The OHA in its discretion may di-
rect that a conference be convened, on
its own initiative or upon request by a
person, when it appears that such con-
ference will materially advance the
proceeding. The determination as to
who may attend a conference convened
under this subpart shall be in the dis-

§1003.62

cretion of the OHA, but a conference
will usually not be open to the public.

(b) A conference may be requested in
connection with any proceeding of the
OHA by any person who would be ag-
grieved by that proceeding. The re-
quest may be made in writing or ver-
bally, but must include a specific show-
ing as to why such conference will ma-
terially advance the proceeding. The
request shall be addressed to the OHA,
as provided in §1003.11.

(c) A conference may only be con-
vened after actual notice of the time,
place and nature of the conference is
provided to the person who requested
the conference.

(d) When a conference is convened in
accordance with this section, each per-
son may present views as to the issues
involved. Documentary evidence may
be presented at the conference, but will
be treated as if submitted in the reg-
ular course of the proceeding. A tran-
script of the conference will not usu-
ally be prepared. However, the OHA in
its discretion may have a verbatim
transcript prepared.

(e) Because a conference is solely for
the exchange of views incident to a
proceeding, there will be no formal re-
ports or findings unless the OHA in its
discretion determines that such would
be advisable.

§1003.62 Hearings.

(a) The OHA in its discretion may di-
rect that a hearing be convened on its
own initiative or upon request by a
person, when it appears that such hear-
ing will materially advance the pro-
ceeding. All hearings convened pursu-
ant to this subpart shall be conducted
by the Director of the OHA or his des-
ignee. The determination as to who
may attend a hearing convened under
this subpart shall be in the discretion
of OHA. Hearings will be open to the
public, but may be closed at the discre-
tion of OHA if the reason is put in the
record.

(b) A hearing may be requested by an
applicant, appellant, or any other per-
son who would be aggrieved by the
OHA action sought. The request shall
be in writing and shall include a spe-
cific showing as to why such hearing
will materially advance the pro-
ceeding. The request shall be addressed
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to the OHA at the address provided in
§1003.11.

(¢) A hearing may be convened only
after actual notice of the time, place,
and nature of the hearing is provided
both to the applicant or appellant and
to any other person readily identifiable
by the OHA as one who would be ag-
grieved by the OHA action involved.
The notice shall include, as appro-
priate:

(1) A statement that such person may
participate in the hearing; or

(2) A statement that such person may
request a separate conference or hear-
ing regarding the application or appeal.

(d) When a hearing is convened in ac-
cordance with this section, each person
may present views as to the issue or
issues involved. Documentary evidence
may be presented at the hearing, but
will be treated as if submitted in the
regular course of the proceeding. A
transcript of the hearing will be pre-
pared.

(e) If material factual issues remain
in dispute after an application or ap-
peal has been filed, the Director of the
OHA or his designee may issue an order
convening an evidentiary hearing in
which witnesses shall testify under
oath, subject to cross-examination, for
the record and in the presence of a Pre-
siding Officer. A Motion for Evi-
dentiary Hearing should specify the
type of witness or witnesses whose tes-
timony is sought, the scope of ques-
tioning that is anticipated, and the rel-
evance of the questioning to the pro-
ceeding. A motion may be summarily
denied for lack of sufficient specificity,
because an evidentiary hearing would
place an undue burden on another per-
son or the DOE, or because an evi-
dentiary hearing would cause undue
delay.

(f) A Motion for Evidentiary Hearing
must be served on any person from
whom information is sought and on
parties to the underlying administra-
tive action. Any person who wishes to
respond to a Motion for Evidentiary
Hearing must do so within ten days of
service.

(g) In reaching a decision with re-
spect to a request for a hearing or mo-
tion filed under this subpart, the OHA
shall consider all relevant information
in the record. If an order is issued
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granting a hearing or evidentiary hear-
ing, in whole or in part, the order shall
specify the parties, any limitations on
the participation of a party, and the
issues to be considered. An order of the
OHA issued under this section is an in-
terlocutory order which is subject to
further administrative review or ap-
peal only upon issuance of a final Deci-
sion and Order in the proceeding con-
cerned.

(h) At any evidentiary hearing, the
parties shall have the opportunity to
present material evidence that directly
relates to a particular issue set forth
for hearing. The Presiding Officer may
administer oaths or affirmations, rule
on objections to the presentation of
evidence, receive relevant material, re-
quire the advance submission of docu-
ments offered as evidence, dispose of
procedural requests, determine the for-
mat of the hearing, modify any order
granting a Motion for Evidentiary
Hearing, direct that written motions,
documents or briefs be filed with re-
spect to issues raised during the course
of the hearing, ask questions of wit-
nesses, issue subpoenas, direct that
documentary evidence be served upon
other parties (under protective order if
such evidence is deemed confidential)
and otherwise regulate the conduct of
the hearing.

Subpart G—Private Grievances
and Redress

§1003.70 Purpose and scope.

The OHA shall receive and consider
petitions that seek special redress re-
lief or other extraordinary assistance
as provided for in the Federal Energy
Administration Act of 1974, Section 21
(156 U.S.C. 780), apart from or in addi-
tion to the other proceedings described
in this part. This subpart may also
apply if cross referenced in another
DOE rule or regulation, or in a DOE
delegation of authority. Petitions
under this subpart shall include those
seeking special assistance based on an
assertion that DOE is not complying
with its rules, regulations, or orders.

§1003.71 Who may file.

Any person may file a petition under
this subpart who is adversely affected
by any DOE rule, regulation or order
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subject to 15 U.S.C. 780 or who is so au-
thorized by a program rule or regula-
tion or a DOE delegation of authority.

§1003.72 What to file.

The person seeking relief under this
subpart shall file a ‘“‘Petition for Spe-
cial Redress or Other Relief,” which
shall be clearly labeled as such both on
the petition and on the outside of the
envelope in which it is transmitted,
and shall be in writing. The general fil-
ing requirements stated in §1003.9 shall
be complied with in addition to the re-
quirements stated in this subpart.

§1003.73 Where to file.
A petition shall be filed with the

OHA at the address provided in
§1003.11.
§1003.74 Notice.

(a) The person filing the petition, ex-
cept a petition that asserts that the
DOE is not complying with agency
rules, regulations, or orders, shall send
by United States mail a copy of the pe-
tition and any subsequent amendments
or other documents relating to the pe-
tition, or a copy from which confiden-
tial information has been deleted in ac-
cordance with §1003.9(f), to each person
who is reasonably ascertainable by the
petitioner as a person who would be ag-
grieved by the OHA action sought. The
copy of the petition shall be accom-
panied by a statement that the person
may submit comments regarding the
petition to the OHA within 10 days.
The copy filed with the OHA shall in-
clude certification that the require-
ments of this paragraph have been
complied with and shall include the
names and addresses of each person to
whom a copy of the petition was sent.

(b) Notwithstanding the provisions of
paragraph (a) of this section, if the pe-
titioner determines that compliance
with paragraph (a) of this section
would be impracticable, the petitioner
shall:

(1) Comply with the requirements of
paragraph (a) of this section with re-
gard to those persons whom it is rea-
sonable and practicable to notify; and

(2) Include with the petition a de-
scription of the persons or class or
classes of persons to whom notice was
not sent.

§1003.76

(3) The OHA may require the peti-
tioner to provide additional or alter-
native notice, or may determine that
the notice required by paragraph (a) of
this section is not impracticable, or
may determine that notice should be
published in the FEDERAL REGISTER.

(c) The OHA shall serve notice on any
other person readily identifiable by the
OHA as one who would be aggrieved by
the OHA action sought and may serve
notice on any other person that writ-
ten comments regarding the petition
will be accepted if filed within 10 days
of service of that notice.

(d) Any person submitting written
comments to the OHA regarding a peti-
tion filed under his subpart shall send
a copy of the comments, or a copy from
which confidential information has
been deleted in accordance with
§1003.9(f), to the petitioner. The person
shall certify to the OHA that he has
complied with the requirements of this
paragraph. The OHA may notify other
persons participating in the proceeding
of such comments and provide an op-
portunity for such persons to respond.

§1003.75 Contents.

The petition shall contain a full and
complete statement of all relevant
facts pertaining to the circumstances,
act or transaction that is the subject of
the petition and to the OHA action
sought. Such facts shall include, but
not be limited to, the names and ad-
dresses of all affected persons (if rea-
sonably ascertainable); a complete
statement of the business or other rea-
sons that justify the act or trans-
action, if applicable; a description of
the act or transaction, if applicable; a
description of the acts or transactions
that would be affected by the requested
action; a full discussion of the perti-
nent provisions and relevant facts con-
tained in the documents submitted
with the petition, and an explanation
of how the petitioner is aggrieved by
DOE’s position. Copies of all contracts,
agreements, leases, instruments, and
other documents relevant to the peti-
tion shall be submitted to the OHA
upon its request.

§1003.76 OHA evaluation of request.

(a)(1) The OHA may initiate an inves-
tigation of any statement in a petition
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and utilize in its evaluation any rel-
evant facts obtained by such investiga-
tion. The OHA may solicit and accept
submissions from third persons rel-
evant to any petition provided that the
petitioner is afforded an opportunity to
respond to all third person submis-
sions. In evaluating a petition, the
OHA may consider any other source of
information. The OHA on its own ini-
tiative may convene a conference, if, in
its discretion, it considers that such
will advance its evaluation of the peti-
tion.

(2) If the OHA determines that there
is insufficient information upon which
to base a decision and if, upon request,
the necessary additional information is
not submitted, the OHA may dismiss
the petition without prejudice. If the
failure to supply additional informa-
tion is repeated or willful, the OHA
may dismiss the petition with preju-
dice. If the petitioner fails to provide
the notice required by §1003.74, the
OHA may dismiss the petition without
prejudice.

(b)(1) The OHA will dismiss without
prejudice a ‘‘Petition for Special Re-
dress or Other Relief”’ if it determines
that another more appropriate pro-
ceeding is provided by this part.

(2) The OHA will dismiss with preju-
dice a ‘“‘Petition for Special Redress or
Other Relief’’ filed by a person who has
exhausted his administrative remedies
with respect to any proceeding pro-
vided by this part, and received a final
order therefrom that addresses the
same issue or transaction.

§1003.77 Decision and Order.

(a) Upon consideration of the petition
and other relevant information re-
ceived or obtained during the pro-
ceeding, the OHA will issue a Decision
and Order granting or denying the peti-
tion.

(b) The Decision and Order denying
or granting the petition shall include a
written statement setting forth the
relevant facts and legal basis for the
Decision and Order. Such Decision and
Order shall state that it is a final order
of the DOE of which the petitioner may
seek judicial review.

10 CFR Ch. X (1-1-10 Edition)

PART 1004—FREEDOM OF
INFORMATION

Sec.

1004.1 Purpose and scope.

1004.2 Definitions.

1004.3 Public reading facilities and policy
on contractor records.

1004.4 Elements of a request.

1004.5 Processing requests for records.

1004.6 Requests for classified records.

1004.7 Responses by authorizing officials:
Form and content.

1004.8 Appeals of initial denials.

1004.9 Fees for providing records.

1004.10 Exemptions.

1004.11 Handling information of a private
business, foreign government, or an
international organization.

1004.12 Computation of time.

AUTHORITY: 5 U.S.C. 552.

SOURCE: 53 FR 15661, May 3, 1988, unless
otherwise noted.

§1004.1 Purpose and scope.

This part contains the regulations of
the Department of Energy (DOE) that
implement 5 U.S.C. 552, Pub. L. 89-487,
as amended by Pub. L. 93-502, 88 Stat.
1561, by Pub. L. 94-409, 90 Stat. 1241, and
by Pub. L. 99-570, 100 Stat. 3207-49. The
regulations of this part provide infor-
mation concerning the procedures by
which records may be requested from
all DOE offices, excluding the Federal
Energy Regulatory Commission
(FERC). Records of the DOE made
available pursuant to the requirements
of 5 U.S.C. 552 shall be furnished to
members of the public as prescribed by
this part. Persons seeking information
or records of the DOE may find it help-
ful to consult with a DOE Freedom of
Information Officer before invoking
the formal procedures set out below.
To the extent permitted by other laws,
the DOE will make records available
which it is authorized to withhold
under 5 U.S.C. 552 whenever it deter-
mines that such disclosure is in the
public interest.

§1004.2 Definitions.

As used in this part:

(a) Appeal Authority means the Office
of Hearings and Appeals.

(b) Authoricing or Denying Official
means that DOE officer as identified by
the Directorate of Administration by
separate directive, having custody of or

770



Department of Energy

responsibility for records requested
under 5 U.S.C. 552. In DOE Head-
quarters, the term refers to The Free-
dom of Information Officer as defined
below and officials who report directly
to either the Office of the Secretary or
a Secretarial Officer as also defined
below. In the Field Offices, the term re-
fers to the head of a field location iden-
tified in §1004.2(h) and the heads of
field offices to which they provide ad-
ministrative support and have dele-
gated this authority.

(c) ‘Commercial use’ request refers to a
request from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester properly belongs in this cat-
egory, agencies must determine how
the requester will use the documents
requested. Moreover, where DOE has
reasonable cause to doubt the use to
which a requester will put the records
sought, or where that use is not evi-
dent from the request itself, the DOE
will seek additional clarification before
assigning the request to a specific cat-
egory.

(d) Department or Department of En-
ergy (DOE) means all organizational
entities which are a part of the execu-
tive department created by Title II of
the DOE Organization Act, Pub L. 95—
91. This specifically excludes the
FERC.

(e) Direct costs means those expendi-
tures which the DOE actually incurs in
searching for and duplicating (and in
the case of commercial requesters, re-
viewing) documents to respond to a
FOIA request. Direct costs include, for
example, the salary of the employee
performing the work (the basic rate of
pay for the employee plus 16 percent of
that rate to cover benefits) and the
cost of operating duplicating machin-
ery. Not included in direct costs are
overhead expenses such as costs of
space, and heating or lighting the facil-
ity in which the records are stored.

(f) Duplication refers to the process of
making a copy of a document nec-
essary to respond to a FOIA request.
Such copies can take the form of, but
are not limited to, paper copy,
microform, audiovisual materials, or
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machine readable documentation (e.g.,
magnetic tape or disk). The copy pro-
vided must be in a form that can be
reasonably used by requesters.

(g) Educational institution refers to a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(h) Freedom of Information Officer
means the person designated to admin-
ister the Freedom of Information Act
at the following DOE offices:

(1) Bonneville Power Administration,
P.O0. Box 3621-KDP-7, Portland, OR
97232.

(2) Carlsbad Field Office, P.O. Box
3090, Carlsbad, NM 88221.

(3) Chicago Office, 9800 S. Cass Ave-
nue, Argonne, IL 60439.

(4) Environmental Management Con-
solidated Business Center, 250 East 5th
Street, Suite 500, Cincinnati, OH 45202.

(5) Golden Field Office, 1617 Cole Bou-
levard, Golden, CO 80401.

(6) Headquarters, Department of En-
ergy, Washington, DC 20585.

(7) Idaho Operations Office, 1955 Fre-
mont Avenue, MS 1203, Idaho Falls, ID
83401.

(8) National Nuclear Security Admin-
istration Service Center, P.O. Box 5400,
Albuquerque, NM 87185-5400.

(9) National Nuclear Security Admin-
istration Nevada Site Office, P.O. Box
98518, Las Vegas, NV 89193-3521.

(10) National Energy Technology
Laboratory, 3610 Collins Ferry Road,
Morgantown, WV 26507-0800.

(11) Oak Ridge Office, P.O. Box 2001,
Oak Ridge, TN 37831.

(12) Office of Scientific and Technical
Information, P.O. Box 2001, Oak Ridge,
TN 37831.

(13) Pacific Northwest Site Office,
P.O. Box 350, Mail Stop KB8-50, Rich-
land, WA 99352.

(14) Pittsburgh Naval Reactors, P.O.
Box 109, West Mifflin, PA 15122-0109.

(15) Richland Operations Office, P.O.
Box 550, Mail Stop A7-75, Richland, WA
99352.

(16) Savannah River Operations Of-
fice, P.O. Box A, Aiken, SC 29801.
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(17) Schenectady Naval Reactors,
P.O. Box 1069, Schenectady, NY 12301.

(18) Southeastern Power Administra-
tion, 1166 Athens Tech Road, Elberton,
GA 30635-6711.

(19) Southwestern Power Administra-
tion, One West Third, S1200, Tulsa, OK
74103.

(20) Strategic Petroleum Reserve
Project Management Office, 900 Com-
merce Road East-MS FE-455, New Orle-
ans, LA 70123.

(21) Western Area Power Administra-
tion, 12155 W. Alameda Parkway, P.O.
Box 281213, Lakewood, CO 80228-8213.

(1) General Counsel means the General
Counsel provided for in section 202(b) of
the DOE Organization Act, or any DOE
attorney designated by the General
Counsel as having responsibility for
counseling the Department on Freedom
of Information Act matters.

(j) Headquarters means all DOE facili-
ties functioning within the Washington
metropolitan area.

(k) Non-commercial scientific institution
refers to an institution that is not op-
erated on a ‘‘commercial’’ basis as that
term is referenced in §1004.2(c), and
which is operated solely for the pur-
pose of conducting scientific research,
the results of which are not intended to
promote any particular product or in-
dustry.

(1) Office means any administrative
or operating unit of the DOE, including
those in field offices.

(m) Representative of the news media
refers to any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of ‘“‘news’) who make their products
available for purchase or subscription
by the general public. These examples
are not intended to be all-inclusive.

Moreover, as traditional methods of
news delivery evolve (e.g., electronic
dissemination of newspapers through
telecommunications services), such al-
ternative media would be included in
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this category. In the case of ‘‘free-
lance’ journalists, they may be re-
garded as working for a news organiza-
tion if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it. A publication
contract would be the clearest proof,
but agencies may also look to the past
publication record of a requester in
making this determination.

(n) Review refers to the process of ex-
amining documents located in response
to a commercial use request (see
§1004.2(c)) to determine whether any
portion of any document located is per-
mitted to be withheld. It also includes
processing any documents for disclo-
sure, e.g., doing all that is necessary to
excise them and otherwise pepare them
for release. Review does not include
time spent resolving general legal or
policy issues regarding the application
of exemptions.

(0) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within documents. The DOE will search
for material in the most efficient and
least expensive manner in order to
minimize cost for both DOE and the re-
quester. For example, DOE will not en-
gage in line-by-line search when mere-
ly duplicating an entire document
would prove the less expensive and
quicker method of complying with a
request. ‘“‘Search’” will be distin-
guished, moreover, from ‘‘review” of
material in order to determine whether
the material is exempt from disclosure.
Searches may be done manually or by
computer using existing programming.

(p) Secretarial Officer means the
Under Secretary; Under Secretary for
Science; Administrator, Energy Infor-
mation Administration; Administrator,
National Nuclear Security Administra-
tion; Assistant Secretary for Congres-
sional and Intergovernmental Affairs;
Assistant Secretary for Energy Effi-
ciency and Renewable Energy; Assist-
ant Secretary for Environmental Man-
agement; Assistant Secretary for Fos-
sil Energy; Assistant Secretary for Pol-
icy and International Affairs; Assistant
Secretary for Nuclear Energy; Chief Fi-
nancial Officer; Chief Health, Safety
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and Security Officer; Chief Human Cap-
ital Officer; Chief Information Officer;
Director, Office of Civilian Radioactive
Waste Management; Director, Office of
Economic Impact and Diversity; Direc-
tor, Office of Electricity Delivery and
Energy Reliability; Director, Office of
Hearings and Appeals; Director, Office
of Legacy Management; Director, Of-
fice of Management; Director, Office of
Public Affairs; Director, Office of
Science; General Counsel; Inspector
General; and Senior Intelligence Offi-
cer.

(a) Statute specifically providing for
setting the level of fees for particular
types of  records, at 5 TU.S.C.
562(a)(4)(A)(vi), means any statute that
specifically requires a government
agency, such as the Government Print-
ing Office (GPO) or the National Tech-
nical Information Service (NTIS), to
set the level of fees for particular types
of records, in order to:

(1) Serve both the general public and
private sector organizations by conven-
iently making available government
information;

(2) Ensure that groups and individ-
uals pay the cost of publications and
other services which are for their spe-
cial use so that these costs are not
borne by the general taxpaying public;

(3) Operate an information dissemi-
nation activity on a self-sustaining
basis to the maximum extent possible;
or

(4) Return revenue to the Treasury
for defraying, wholly or in part, appro-
priated funds used to pay the cost of
disseminating government informa-
tion.

[63 FR 15661, May 3, 1988, as amended at 71
FR 68734, Nov. 28, 2006]

§1004.3 Public reading facilities and
policy on contractor records.

(a) The DOE Headquarters will main-
tain, in the public reading facilities,
the materials which are required by 5
U.S.C. 552(a)(2) to be made available for
public inspection and copying. The
principal public reading facility will be
located at the Freedom of Information
Office, 1000 Independence Avenue, SW,
Washington, DC. A complete listing of
other facilities is available from the
Freedom of Information Officer at DOE
Headquarters.

§1004.3

(b) Each of the designated field of-
fices will maintain in public reading fa-
cilities certain materials maintained
in the Headquarters facility and other
materials associated with the par-
ticular field offices.

(c) Bach of these public reading fa-
cilities will maintain and make avail-
able for public inspection and copying
current indices of the materials at that
facility which are required to be in-
dexed by 5 U.S.C. 552(a)(2) or other ap-
plicable statutes.

(d) [Reserved]

(e) Contractor Records. (1) When a
contract with DOE provides that any
records acquired or generated by the
contractor in its performance of the
contract shall be the property of the
Government, DOE will make available
to the public such records that are in
the possession of the Government or
the contractor, unless the records are
exempt from public disclosure under 5
U.S.C. 552(b)(2).

(2) Notwithstanding paragraph (e)(1)
of this section, records owned by the
Government under contract that con-
tain information or technical data hav-
ing commercial value as defined in
§1004.3(e)(4) or information for which
the contractor claims a privilege rec-
ognized under Federal or State law
shall be made available only when they
are in the possession of the Govern-
ment and not otherwise exempt under 5
U.S.C. 552(b).

(3) The policies stated in this para-
graph:

(i) Do not affect or alter contractors’
obligations to provide to DOE upon re-
quest any records that DOE owns under
contract, or DOE’s rights under con-
tract to obtain any contractor records
and to determine their disposition, in-
cluding public dissemination; and

(ii) Will be applied by DOE to maxi-
mize public disclosure of records that
pertain to concerns about the environ-
ment, public health or safety, or em-
ployee grievances.

(4) For purposes of §1004.3(e)(2),
“‘technical data and information hav-
ing commercial value’” means tech-
nical data and related commercial or
financial information which is gen-
erated or acquired by a contractor and
possessed by that contractor, and
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whose disclosure the contractor cer-
tifies to DOE would cause competitive
harm to the commercial value or use of
the information or data.

[63 FR 15661, May 3, 1988, as amended at 59
FR 63884, Dec. 12, 1994]

§1004.4 Elements of a request.

(a) Addressed to the Freedom of Infor-
mation Officer. A request for a record of
the DOE which is not available in a
public reading facility, as described in
§1004.3, shall be addressed to the appro-
priate Headquarters or field Freedom
of Information Officer, Department of
Energy, at a location listed in
§1004.2(h) of this part, and both the en-
velope and the letter shall be clearly
marked ‘“‘Freedom of Information Re-
quest.” Except as provided in §1004.4(e),
a request will be considered to be re-
ceived by the DOE for purposes of 5
U.S.C. 552(a)(6) upon actual receipt by
the Freedom of Information Officer.
Requests delivered after regular busi-
ness hours of the Freedom of Informa-
tion Office are considered received on
the next regular business day.

(b) Request must be in writing and for
reasonably described records. A request
for access to records must be submitted
in writing and must reasonably de-
scribe the records requested to enable
DOE personnel to locate them with a
reasonable amount of effort. Where
possible, specific information regarding
dates, titles, file designations, and
other information which may help
identify the records should be supplied
by the requester, including the names
and titles of any DOE officers or em-
ployees who have been contacted re-
garding the request prior to the sub-
mission of a written request. If the re-
quest relates to a matter in pending
litigation, the court and its location
should be identified to aid in locating
the documents. If the records are
known to be in a particular office of
the DOE, the request should identify
that office.

(c) Categorical requests. (1) Must meet
reasonably described records require-
ment. A request for all records falling
within a reasonably specific and well-
defined category shall be regarded as
conforming to the statutory require-
ment that records be reasonably de-
scribed if DOE personnel can reason-
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ably determine which particular
records are sought in the request. The
request must enable the DOE to iden-
tify and locate the records sought by a
process that is not unreasonably bur-
densome or disruptive of DOE oper-
ations. The Freedom of Information Of-
ficer may take into consideration prob-
lems of search which are associated
with the files of an individual office
within the Department and determine
that a request is not one for reasonably
described documents as it pertains to
that office.

(2) Assistance in reformulating a
non-conforming request. If a request
does not reasonably describe the
records sought, as specified in para-
graph (c)(1) of this section, the DOE re-
sponse will specify the reasons why the
request failed to meet the requiremnts
of paragraph (c)(1) of this section and
will invite the requester to confer with
knowledgeable DOE personnel in an at-
tempt to restate the request or reduce
the request to managable proportions
by reformulation or by agreeing on an
orderly procedure for the production of
the records. If DOE responds that addi-
tional information is needed from the
requester to render records reasonably
described, any reformulated request
submitted by the requester will be
treated as an initial request for pur-
poses of calculating the time for DOE
response.

(d) Nonexistent records. (1) 5 U.S.C. 552
does not require the compilation or
creation of a record for the purpose of
satisfying a request for records.

(2) 5 U.S.C. 552 does not require the
DOE to honor a request for a record not
yet in existence, even where such a
document may be expected to come
into existence at a later time.

(3) If a requested record is known to
have been destroyed or otherwise dis-
posed of, or if no such record is known
to exist, the requester will be so noti-
fied.

(e) Assurance of willingness to pay fees.
A request shall include (1) an assurance
to pay whatever fees will be assessed in
accordance with §1004.9, (2) an assur-
ance to pay those fees not exceeding
some specified dollar amount, or (3) a
request for a waiver or reduction of
fees. No request will be deemed to have
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been received until the DOE has re-
ceived some valid assurance of willing-
ness to bear fees anticipated to be asso-
ciated with the processing of the re-
quest or a specific request of a waiver
or reduction of fees.

(f) Requests for records or information
of other agencies. Some of the records in
the files of the DOE have been obtained
from other Federal agencies or contain
information obtained from other Fed-
eral agencies.

(1) Where a document originated in
another Federal agency, the Author-
izing Official will refer the request to
the originating agency and so inform
the requester, unless the originator
agrees to direct release by DOE.

(2) Requests for DOE records con-
taining information received from an-
other agency, or records prepared
jointly by DOE and other agencies, will
be treated as requests for DOE records
except that the Authorizing Official
will coordinate with the appropriate of-
ficial of the other agency. The notice of
determination to the requester, in the
event part or all of the record is rec-
ommended for denial by the other
agency, will cite the other agency De-
nying Official as well as the appro-
priate DOE Denying Official if a denial
by DOE is also involved.

§1004.5 Processing
records.

(a) Freedom of Information Officers
will be responsible for processing re-
quests for records submitted pursuant
to this part. Upon receiving such a re-
quest, the Freedom of Information Of-
ficer will, except as provided in para-
graph (c) of this section, ascertain
which Authorizing Official has respon-
sibility for, custody of, or concern with
the records requested. The Freedom of
Information Officer will review the re-
quest, consulting with the Authorizing
Official where appropriate, to deter-
mine its compliance with §1004.4.
Where a request complies with §1004.4,
the Freedom of Information Officer
will acknowledge receipt of the request
to the requester and forward the re-
quest to the Authorizing Official for
action.

(b) The Authorizing Official will
promptly identify and review the
records encompassed by the request.

requests for
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The Authorizing Official will prepare a
written response (1) granting the re-
quest, (2) denying the request, (3)
granting/denying it in part, (4) replying
with a response stating that the re-
quest has been referred to another
agency under §1004.4(f) or §1004.6(e), (b)
informing the requester that respon-
sive records cannot be located or do
not exist.

(c) Where a request involves records
which are in the custody of or are the
concern of more than one Authorizing
Official, the Freedom of Information
Officer will identify all concerned Au-
thorizing Officials, send copies of the
request to them and forward the re-
quest for action to the Authorizing Of-
ficial that can reasonably be expected
to have custody of most of the re-
quested records. This Authorizing Offi-
cial will prepare a DOE response to the
requester consistent with paragraph (b)
of this section, which will identify any
other Authorizing Official, having re-
sponsibility for the denial of records.

(d) Time for processing requests. (1)
Action pursuant to paragraph (b) of
this section will be taken within 10
working days of receipt of a request for
DOE records (‘“‘receipt’” is defined in
§1004.4(a)), except that, if unusual cir-
cumstances require an extension of
time before a decision on a request can
be reached and the person requesting
records is promptly informed in writ-
ing by the Authorizing Official of the
reasons for such extension and the date
on which a determination is expected
to be dispatched, then the Authorizing
Official may take an extension not to
exceed 10 working days.

(2) For purposes of this section and
§1004.8(d), the term ‘‘unusual cir-
cumstances’” may include but is not
limited to the following:

(i) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the offices processing
the request;

(ii) The need to search for, collect
and appropriately examine a volumi-
nous amount of separate and distinct
records which are responsive to a sin-
gle request; or

(iii) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
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substantial interest in the determina-
tion of the request, or among two or
more components of the Department
having substantial subject matter in-
terest therein.

(3) The requester must be promptly
notified in writing of the extension, the
reasons for the extension, and the date
on which a determination is expected
to be made.

(4) If no determination has been made
at the end of the 10-day period, or the
last extension thereof, the requester
may deem his adminstrative remedies
to have been exhausted, giving rise to a
right of review in a district court of
the United States as specified in 5
U.S.C. 552(a)(4). When no determination
can be made within the applicable time
limit, the responsible Authorizing Offi-
cial will nevertheless continue to proc-
ess the request. If the DOE is unable to
provide a response within the statutory
period, the Authorizing Official will in-
form the requester of the reason for the
delay; the date on which a determina-
tion may be expected to be made; that
the requester can seek remedy through
the courts, but ask the requester to
forego such action until a determina-
tion is made.

(5) Nothing in this part shall preclude
the Authorizing Official and a re-
quester from agreeing to an extension
of time for the initial determination on
a request. Any such agreement will be
confirmed in writing and will clearly
specify the total time agreed upon.

§1004.6 Requests for classified

records.

(a) All requests for classified records
and Unclassified Controlled Nuclear In-
formation will be subject to the provi-
sions of this part with the special
qualifications noted below.

(b) All requests for records made in
accordance with this part, except those
requests for access to classified records
which are made specifically pursuant
to the mandatory review provisions of
Executive Order 12356 or any successor
thereto, may be automatically consid-
ered a Freedom of Information Act re-
quest.

(c) Concurrence of the Director of
Classification is required on all re-
sponses involving requests for classi-
fied records. The Director of Classifica-
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tion will be informed of the request by
either the Freedom of Information Of-
ficer or the Authorizing Official to
whom the action is assigned, and will
advise the office originating the
records, or having responsibility for
the records, and consult with such of-
fice or offices prior to making a deter-
mination under this section.

(d) The written notice of a deter-
mination to deny records, or portions
of records, which contain both classi-
fied material and other exempt mate-
rial, will be concurred in by the Direc-
tor of Classification who will be the
Denying Official for the classified por-
tion of such records in accordance with
§§1004.5(c) and 1004.7(b)(2). If other DOE
officials or appropriate officials of
other agencies are responsible for deny-
ing any portion of the record, their
names and titles or positions will be
listed in the notice of denial in accord-
ance with §§1004.5(c) and 1004.7(b)(2)
and it will be clearly indicated what
portion or portions they were respon-
sible for denying.

(e) Requests for DOE records con-
taining classified information received
from another agency, and requests for
classified documents originating in an-
other agency, will be coordinated with
or referred to the other agency con-
sistent with the provisions of §1004.4(f).
Coordination or referral of information
or documents subject to this section
will be effected by the Director of Clas-
sification (in consultation with the Au-
thorizing Official) with the appropriate
official of the other agency.

§1004.7 Responses by authorizing offi-
cials: Form and content.

(a) Form of grant. Records requested
pursuant to §1004.4 will be made avail-
able promptly, when they are identified
and determined to be nonexempt under
this Regulation, the Freedom of Infor-
mation Act, and where the applicable
fees are $15 or less or where it has been
determined that the payment of appli-
cable fees should be waived. Where the
applicable fees exceed $15, the records
may be made available before all
charges are paid.

(b) Form of denial. A reply denying a
request for a record will be in writing.
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It will be signed by the Denying Offi-
cial pursuant to §1004.5 (b) or (c) and
will include:

(1) Reason for denial. A statement of
the reason for denial, containing a ref-
erence to the specific exemption under
the Freedom of Information Act au-
thorizing the withholding of the record
and a brief explanation of how the ex-
emption applies to the record withheld,
and a statement of why a discretionary
release is not appropriate.

(2) Persons responsible for denial. A
statement setting forth the name and
the title or position of each Denying
Official and identifying the portion of
the denial for which each Denying Offi-
cial is responsible.

(3) Segregation of nonexempt material.
A statement or notation addressing the
issue of whether there is any seg-
regable nonexempt material in the doc-
uments or portions thereof identified
as being denied.

(4) Adequacy of search. Although a de-
termination that no such record is
known to exist is not a denial, the re-
quester will be informed that a chal-
lenge may be made to the adequacy of
the search by appealing within 30 cal-
endar days to the Office of Hearings
and Appeals.

(5) Administrative appeal. A statement
that the determination to deny docu-
ments made within the statutory time
period, may be appealed within 30 cal-
endar days to the Office of Hearings
and Appeals.

§1004.8 Appeal of initial denials.

(a) Appeal to Office of Hearings and
Appeals. When the Authorizing Official
has denied a request for records in
whole or in part or has responded that
there are no documents responsive to
the request consistent with §1004.4(d),
or when the Freedom of Information
Officer has denied a request for waiver
of fees consistent with §1004.9, the re-
quester may, within 30 calendar days of
its receipt, appeal the determination to
the Office of Hearings and Appeals.

(b) Elements of appeal. The appeal
must be in writing, addressed to the
Director, Office of Hearings and Ap-
peals, Department of Energy, 1000 Inde-
pendence Avenue SW., Washington, DC
20585 and both the envelope and letter
must be clearly marked ‘“‘Freedom of
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Information Appeal.”” The appeal must
contain a concise statement of grounds
upon which it is brought and a descrip-
tion of the relief sought. It should also
include a discussion of all relevant au-
thorities, including, but not limited to,
DOE (and predecessor agencies) rul-
ings, regulations, interpretations and
decisions on appeals and any judicial
determinations being relied upon to
support the appeal. A copy of the letter
containing the determination which is
being appealed, must be submitted
with the appeal.

(c) Receipt of appeal. An appeal will be
considered to be received for purposes
of 5 U.S.C. 552(a)(6) upon receipt by the
appeal authority. Documents delivered
after regular business hours of the Of-
fice of Hearings and Appeals are
considerd received on the next regular
business day.

(d) Action within 20 working days. (1)
The appeal authority will act upon the
appeal within 20 working days of its re-
ceipt, except that if wunusual cir-
cumstances (as defined in §1004.5(d)(2))
require an extension of time before a
decision on a request can be reached,
the appeal authority may extend the
time for final action for an additional
10 working days less the number of
days of any statutory extension which
may have been taken by the Author-
izing Official during the period of ini-
tial determination.

(2) The requester must be promptly
notified in writing of the extension,
setting forth the reasons for the exten-
sion, and the date on which a deter-
mination is expected to be issued.

(3) If no determination on the appeal
has been issued at the end of the 20-day
period or the last extension thereof,
the requester may consider his admin-
istrative remedies to be exhausted and
seek a review in a district court of the
United States as specified in 5 U.S.C.
552(a)(4). When no determination can be
issued within the applicable time limit,
the appeal will nevertheless continue
to be processed; on expiration of the
time limit the requester will be in-
formed of the reason for the delay, of
the date on which a determination may
be expected to be issued, and of his
right to seek judicial review in the
United States district court in the dis-
trict in which he resides or has his
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principal place of business, the district
in which the records are situated, or
the District of Columbia. The requester
may be asked to forego judicial review
until determination of the appeal.

(4) Nothing in this part will preclude
the appeal authority and a requester
from agreeing to an extension of time
for the decision on an appeal. Any such
agreement will be confirmed in writing
by the appeal authority and will clear-
ly specify the total time agreed upon
for the appeal decision.

(e) Form of action on appeal. The ap-
peal authority’s action on an appeal
will be in writing and will set forth the
reason for the decision. It will also con-
tain a statement that it constitutes
final agency action on the request and
that judicial review will be available
either in the district in which the re-
quester resides or has a principal place
of business, the district in which the
records are situated, or in the District
of Columbia. Documents determined by
the appeal authority to be documents
subject to release will be made prompt-
ly available to the requester upon pay-
ment of any applicable fees.

(f) Classified records and records cov-
ered by section 148 of the Atomic Energy
Act. The Secretary of Energy or his
designee will make the final deter-
mination concerning appeals involving
the denial of requests for classified in-
formation or the denial of requests for
information falling within the scope of
section 148 of the Atomic Energy Act of
1954, as amended (42 U.S.C. 2168).

§1004.9 Fees for providing records.

(a) Fees to be charged. The DOE will
charge fees that recoup the full allow-
able direct costs incurred. The DOE
will use the most efficient and least
costly methods to comply with re-
quests for documents made under the
FOIA. The DOE may contract with pri-
vate sector services to locate, repro-
duce and disseminate records in re-
sponse to FOIA requests when that is
the most efficient and least costly
method. When doing so, however, the
DOE will ensure that the ultimate cost
to the requester is no greater than it
would be if the DOE itself had per-
formed these tasks. In no case will the
DOE contract out responsibilities
which the FOIA provides that only the
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agency may discharge, such as deter-
mining the applicability of an exemp-
tion, or determining whether to waive
or reduce fees. Where the DOE can
identify documents that are responsive
to a request and are maintained for
public distribution by other agencies
such as the National Technical Infor-
mation Service and the Government
Printing Office, the Freedom of Infor-
mation Officer will inform requesters
of the procedures to obtain records
from those sources.

(1) Manual searches for records. When-
ever feasible, the DOE will charge for
manual searches for records at the sal-
ary rate(s) (i.e. basic pay plus 16 per-
cent) of the employee(s) making the
search.

(2) Computer searches for records. The
DOE will charge at the actual direct
cost of providing the service. This will
include the cost of operating the cen-
tral processing unit (CPU) for that por-
tion of operating time that is directly
attributable to searching for records
responsive to a FOIA request and oper-
ator/programmer salary.

(3) Review of records. The DOE will
charge requesters who are seeking doc-
uments for commercial use for time
spent reviewing records to determine
whether they are exempt from manda-
tory disclosure. Charges will be as-
sessed only for the initial review (i.e.,
the review undertaken the first time
the DOE analyzes the applicability of a
specific exemption to a particular
record or portion of a record. The DOE
will not charge for review at the ad-
ministrative appeal level of an exemp-
tion already applied. However, records
or portions of records withheld in full
under an exemption which is subse-
quently determined not to apply may
be reviewed again to determine the ap-
plicability of other exemptions not pre-
viously considered. The costs for such a
subsequent review would be properly
assessable.

(4) Duplication of records. The DOE
will make a per-page charge for paper
copy reproduction of documents. At
present, the charge for paper to paper
copies will be five cents per page and
the charge for microform to paper cop-
ies will be ten cents per page. For com-
puter generated copies, such as tapes
or printouts, the DOE will charge the
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actual cost, including operator time,
for production of the tape or printout.
For other methods of reproduction or
duplication, we will charge the actual
direct costs of producing the docu-
ment(s).

(5) Other charges. It shall be noted
that complying with requests for spe-
cial services such as those listed below
is entirely at the discretion of this
agency. Neither the FOIA nor its fee
structure cover these kinds of services.
The DOE will recover the full direct
costs of providing services such as
those enumerated below to the extent
that we elect to provide them:

(i) Certifying that records are true
copies;

(ii) Sending records by special meth-
ods such as express mail, etc.

(6) Restrictions on assessing fees. With
the exception of requesters seeking
documents for a commercial use, sec-
tion (a)(4)(A)(@iv) of the Freedom of In-
formation Act, as amended, DOE will
provide the first 100 pages of duplica-
tion and the first two hours of search
time without charge. Moreover, DOE
will not charge fees to any requester,
including commercial use requesters, if
the cost of collecting the fee would be
equal to or greater than the fee itself.
These provisions work together, so
that except for commercial use re-
questers, DOE will not begin to assess
fees until after the Department has
provided the free search and reproduc-
tion. For example, if a request involves
two hours and ten minutes of search
time and results in 105 pages of docu-
ments, DOE will charge for only 10
minutes of search time and only five
pages of reproduction. If this cost is
equal to or less than $15.00, the amount
DOE incurs to process a fee collection,
no charges would be assessed. For pur-
poses of these restrictions on assess-
ment of fees, the word ‘‘pages’ refers
to paper copies of a standard agency
size which will be normally be ‘‘8%x11”’
or ‘‘11x14.” Thus, requesters would not
be entitled to 100 microfiche or 100
computer disks, for example. A micro-
fiche containing the equivalent of 100
pages or 100 pages of computer print-
out, however, might meet the terms of
the restriction. Similarly, the term
‘“‘search time” is based on a manual
search. To apply this term to searches
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made by computer, the DOE will deter-
mine the hourly cost of operating the
central processing unit and the opera-
tor’s hourly salary plus 16 percent.
When the cost of the search (including
the operator time and the cost of oper-
ating the computer to process a re-
quest) equals the equivalent dollar
amount of two hours of the salary of
the computer operator conducting the
search, DOE will begin assessing
charges for computer search.

() Notification of charges. If the DOE
determines or estimates that the fees
to be assessed under this section may
amount to more than $25.00, the re-
quester will be informed of the esti-
mated amount of fees, unless the re-
quester has previously indicated a will-
ingness to pay the amount estimated
by the agency. In cases where a re-
quester has been notified that actual or
estimated fees may amount to more
than $25.00, the request will be deemed
not to have been received until the re-
quester has agreed to pay the antici-
pated total fee. A notice to a requester
pursuant to this paragraph will offer
him the opportunity to confer with
DOE personnel in order to reformulate
his request to meet his needs at a lower
cost.

(8) Waiving or reducing fees. The DOE
will furnish documents without charge
or at reduced charges if disclosure of
the information is in the public inter-
est because it is likely to contribute
significantly to public understanding
of the operations or activities of the
government and disclosure is not pri-
marily in the commercial interest of
the requester. This fee waiver standard
thus sets forth two basic requirements,
both of which must be satisfied before
fees will be waived or reduced. First it
must be established that disclosure of
the requested information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government. Second, it must
be established that disclosure of the in-
formation is not primarily in the com-
mercial interest of the requester. When
these requirements are satisfied, based
upon information supplied by a re-
quester or otherwise made known to
the DOE, the waiver or reduction of a
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FOIA fee will be granted. In deter-
mining when fees should be waived or
reduced the Freedom of Information
Officer should address the following
two criteria:

(i) That disclosure of the Information
“is in the Public Interest Because it is
Likely to Contribute Significantly to
Public Understanding of the Operations
or Activities of the Government.” Fac-
tors to be considered in applying this
criteria include but are not limited to:

(A) The subject of the request:
Whether the subject of the requested
records concerns ‘‘the operations or ac-
tivities of the government’’;

(B) The informative value of the in-
formation to be disclosed: Whether the
disclosure is ‘‘likely to contribute’ to
an understanding of government oper-
ations or activities;

(C) The contribution to an under-
standing by the general public of the
subject likely to result from disclo-
sure; and

(D) The significance of the contribu-
tion to public understanding: Whether
the disclosure is likely to contribute
“‘significantly” to public under-
standing of government operations or
activities.

(ii) If Disclosure of the Information
“is Not Primarily in the Commercial
Interest of the Requester.” Factors to
be considered in applying this criteria
include but are not limited to:

(A) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure; and, if so

(B) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is ‘‘primarily
in the commercial interest of the re-
quester.”

(b) Fees to be charged—categories of re-
questers. There are four categories of
FOIA requesters: Commercial use re-
questers; educational and non-commer-
cial scientific institutions; representa-
tives of the news media; and all other
requesters. The Freedom of Informa-
tion Officer will make determinations
regarding categories of requesters as
defined at §1004.2. The Headquarters
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Freedom of Information Officer will as-
sist field Freedom of Information Offi-
cers in categorizing requesters, and
will resolve conflicting categoriza-
tions. The FOIA prescribes specific lev-
els of fees for each of these categories:

(1) Commercial use requesters. When
the DOE receives a request for docu-
ments which appears to be for commer-
cial use, charges will be assessed to re-
cover the full direct costs of searching
for, reviewing for release, and dupli-
cating the records sought. Commerical
use requesters are not entitled to two
hours of free search time nor 100 free
pages of reproduction of documents.
The DOE will recover the cost of
searching for and reviewing records
even if there is ultimately no disclo-
sure of records.

(2) Educational and non-commercial sci-
entific institution requesters. The DOE
will provide documents to requesters in
this category for the cost of reproduc-
tion only, excluding charges for the
first 100 pages. To be eligible for inclu-
sion in this category, requesters must
show that the request is being made as
authorized by and under the auspices of
a qualifying institution and that the
records are not sought for a commer-
cial use, but are sought in furtherance
of scholarly (if the request is from an
educational institution) or scientific (if
the request is from a non-commercial
scientific institution) research.

(3) Requesters who are representatives
of the news media. The DOE will provide
documents to requesters in this cat-
egory for the cost of reproduction only,
excluding charges for the first 100
pages. To be eligible for inclusion in
this category, a requester must meet
the criteria in §1004.2(m), and his or
her request must not be made for a
commercial use. With respect to this
class of requesters, a request for
records supporting the news dissemina-
tion function of the requester will not
be considered to be a request for a com-
mercial use.

(4) All other requesters. The DOE will
charge requesters who do not fall into
any of the above categories fees which
recover the full reasonable direct cost
of searching for and reproducing
records that are responsive to the re-
quest, except that the first 100 pages of
reproduction and the first two hours of
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search time will be furnished without
charge. Moreover, requests from indi-
viduals for records about themselves
filed in DOE systems of records will
continue to be processed under the fee
provisions of the Privacy Act of 1974.

(5) Charging interest—notice and rate.
Interest will be charged those request-
ers who fail to pay fees. The DOE will
begin to assess interest charges on the
amount billed on the 31st day following
the day on which the billing was sent
to the requester. Interest will be at the
rate prescribed in section 3717 of Title
31 U.S.C. and will accrue from the date
of the billing.

(6) Charges for wunsuccessful search.
The DOE will assess charges for time
spent searching even if the search fails
to identify responsive records or if
records located are determined to be
exempt from disclosure. If the DOE es-
timates that search charges are likely
to exceed $25, it will notify the re-
quester of the estimated amount of
fees, unless the requester has indicated
in advance his willingness to pay fees
as high as those anticipated. Such a
notice will offer the requester the op-
portunity to confer with agency per-
sonnel in order to reformulate the re-
quest to reduce the cost of the request.

(T) Aggregating requests. A requester
may not file multiple requests each
seeking portions of a document or doc-
uments, solely to avoid payment of
fees. When the DOE reasonably believes
that a requester or, a group of request-
ers acting in concert, is attempting to
break a request down into a series of
requests for the purpose of evading the
assessment of fees, the DOE will aggre-
gate any such requests and charge the
appropriate fees. The DOE may con-
sider the time period in which the re-
quests have been made in its deter-
mination to aggregate the related re-
quests. In no case will DOE aggregate
multiple requests on unrelated subjects
from one requester.

(8) Advance payments. Requesters are
not required to make an advance pay-
ment (i.e., payment before action is
commenced or continued on a request)
unless:

(i) The DOE estimates or determines
that allowable charges that a requester
may be required to pay are likely to
exceed $250.00. In such cases, the DOE
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will notify the requester of the likely
cost and obtain a satisfactory assur-
ance of full payment where the re-
quester has a history of prompt pay-
ment of FOIA fees, or require an ad-
vance payment of an amount up to the
full estimated charges in the case of re-
questers with no history of payment.

(ii) A requester has previously failed
to pay a fee in a timely fashion (i.e.,
within 30 days of the date of the bill-
ing). The DOE will require the re-
quester to pay the full amount delin-
quent plus any applicable interest as
provided in paragraph (b)(5) of this sec-
tion, or demonstrate that he has, in
fact, paid the delinquent fee; and to
make an advance payment of the full
amount of the estimated current fee
before we begin to process a new re-
quest or a pending request from that
requester.

When the DOE acts under paragraphs
(b)(8) (1) or (ii) of this section, the ad-
ministrative time limits prescribed in
subsection (a)(6) of the FOIA (i.e., 10
working days from receipt of initial re-
quests and 20 working days from re-
ceipt of appeals from initial denials,
plus permissible extensions of these
time limits) will begin only after the
DOE has received fee payments de-
scribed above.

(c) Effect of the Debt Collection Act of
1982 (Pub. L. 97-365). The DOE will use
the authorities of the Debt Collection
Act, including disclosure to consumer
reporting agencies and the use of col-
lection agencies, where appropriate, to
encourage payment of fees.

§1004.10 Exemptions.

(a) 5 U.S.C. 552 exempts from all of
its publication and disclosure require-
ments nine categories of records which
are described in paragraph (b) of that
section. These categories include such
matters as national defense and foreign
policy information; investigatory
records; internal procedures and com-
munications; materials exempted from
disclosure by other statutes; confiden-
tial, commercial, and financial infor-
mation; and matters involving personal
privacy.

(b) Specifically, the exemptions in 5
U.S.C. 552(b) will be applied consistent
with §1004.1 of these regulations to
matters that are:
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(1) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interest of the
national defense or foreign policy and
are in fact properly classified pursuant
to such Executive Order;

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy,

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C.
5562(b)), provided that such statute (i)
requires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issue, or (ii)
establishes particular criteria for with-
holding or refers to particular types of
matters to be withheld; for example
Restricted Data and Formerly Re-
stricted Data under the Atomic Energy
Act of 1954, as amended (42 U.S.C. 2011
et seq.) are covered by this exemption;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Inter-agency or intra-agency
memoranda or letters which would not
be available by law to a party other
than an agency in litigation with the
agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation (i) could reasonably be ex-
pected to interfere with enforcement
proceedings, (ii) would deprive a person
of a right to a fair trial or an impartial
adjudication, (iii) could reasonably be
expected to constitute an unwarranted
invasion of personal privacy, (iv) could
reasonably be expected to disclose the
identity of a confidential source, in-
cluding a State, local, or foreign agen-
cy or authority or any private institu-
tion which furnished information on a
confidential basis, and, in the case of a
record or information compiled by a
criminal law enforcement authority in
the course of a criminal investigation
or by an agency conducting a lawful
national security intelligence inves-
tigation, information furnished by a
confidential source, (v) would disclose
techniques and procedures for law en-
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forcement investigations or prosecu-
tions, or would disclose guidelines for
law enforcement investigations or
prosecutions if such disclosure could
reasonably be expected to risk cir-
cumvention of the law, or (vi) could
reasonably be expected to endanger the
life or physical safety of any indi-
vidual;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(c) Any reasonably segregated non-
exempt portion of a record will be pro-
vided to a requester. The DOE will de-
lete portions which are withholdable
under the exemptions listed above.

§1004.11 Handling information of a
private business, foreign govern-
ment, or an international organiza-
tion.

(a) Whenever a document submitted
to the DOE contains information which
may be exempt from public disclosure,
it will be handled in accordance with
the procedures in this section. While
the DOE is responsible for making the
final determination with regard to the
disclosure or nondisclosure of informa-
tion contained in requested documents,
the DOE will consider the submitter’s
views (as that term is defined in this
section) in making its determination.
Nothing in this section will preclude
the submission of a submitter’s views
at the time of the submission of the
document to which the views relate, or
at any other time.

(b) When the DOE may determine, in
the course of responding to a Freedom
of Information request, not to release
information submitted to the DOE (as
described in paragraph (a) of this sec-
tion, and contained in a requested doc-
ument) without seeking any or further
submitter’s views, no notice will be
given the submitter.

(c) When the DOE, in the course of
responding to a Freedom of Informa-
tion request, cannot make the deter-
mination described in paragraph (b) of
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this section without having for consid-
eration the submitter’s views, the sub-
mitter shall be promptly notified and
provided an opportunity to submit his
views on whether information con-
tained in the requested document (1) is
exempt from the mandatory public dis-
closure requirements of the Freedom of
Information Act, (2) contains informa-
tion referred to in 18 U.S.C. 1905, or (3)
is otherwise exempt by law from public
disclosure. The DOE will make its own
determinations as to whether any in-
formation is exempt from disclosure.
Notice of a determination by the DOE
that a claim of exemption made pursu-
ant to this paragraph is being denied
will be given to a person making such
a claim no less than seven (7) calendar
days prior to intended public disclosure
of the information in question. For
purposes of this section, notice is
deemed to be given when mailed to the
submitter at the submitter’s last
known address.

(d) When the DOE, in the course of
responding to a Freedom of Informa-
tion request, cannot make the deter-
mination described in paragraph (b) of
this section and, without recourse to
paragraph (c) of this section, pre-
viously has received the submitter’s
views, the DOE will consider such sub-
mitter’s views and will not be required
to obtain additional submitter’s views
under the procedure described in para-
graph (c) of this section. The DOE will
make its own determination with re-
gard to any claim that information be
exempted from disclosure. Notice of
the DOE’s determination to deny a
claim of exemption made pursuant to
this paragraph will be given to a person
making such a claim no less than seven
(7) calendar days prior to its intended
public disclosure.

(e) Notwithstanding any other provi-
sion of this section, DOE offices may
require a person submitting documents
containing information that may be
exempt by law from mandatory disclo-
sure to (1) submit copies of each docu-
ment from which information claimed
to be confidential has been deleted or
(2) require that the submitter’s views
be otherwise made known at the time
of the submission. Notice of a deter-
mination by the DOE that a claim of
exemption is being denied will be given

§1004.11

to a person making such a claim no
less than seven (7) calendar days prior
to intended public disclosure of the in-
formation in question. For purposes of
this section, notice is deemed to be
given when mailed to the submitter at
the submitter’s last known address.

(f) Criteria for determining the applica-
bility of 5 U.S.C. 552(b)(4). Subject to
subsequent decisions of the Appeal Au-
thority, criteria to be applied in deter-
mining whether information is exempt
from mandatory disclosure pursuant to
Exemption 4 of the Freedom of Infor-
mation Act include:

(1) Whether the information has been
held in confidence by the person to
whom it pertains;

(2) Whether the information is of a
type customarily held in confidence by
the person to whom it pertains and
whether there is a reasonable basis
therefore;

(3) Whether the information was
transmitted to and received by the De-
partment in confidence;

(4) Whether the information is avail-
able in public sources;

(5) Whether disclosure of the infor-
mation is likely to impair the Govern-
ment’s ability to obtain similar infor-
mation in the future; and

(6) Whether disclosure of the infor-
mation is likely to cause substantial
harm to the competitive position of the
person from whom the information was
obtained.

(g) When the DOE, in the course of
responding to a Freedom of Informa-
tion request, determines that informa-
tion exempt from the mandatory public
disclosure requirements of the Free-
dom of Information Act is to be re-
leased in accordance with §1004.1, the
DOE will notify the submitter of the
intended discretionary release no less
than seven (7) days prior to intended
public disclosure of the information in
question.

(h) As used in this section, the term
submitter’s views means, with regard to
a document submitted to the DOE, an
item-by-item indication, with accom-
panying explanation, addressing
whether the submitter considers the
information contained in the document
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to be exempt from the mandatory pub-
lic disclosure requirements of the Free-
dom of Information Act, to be informa-
tion referred to in 18 U.S.C. 1905, or to
be otherwise exempt by law from man-
datory public disclosure. The accom-
panying explanation shall specify the
justification for nondisclosure of any
information under consideration. If the
submitter states that the information
comes within the exemption in 5 U.S.C.
552(b)(4) for trade secrets and commer-
cial or financial information, the sub-
mitter shall include a statement speci-
fying why such information is privi-
leged or confidential and, where appro-
priate, shall address the criteria in
paragraph (f) of this section. In all
cases, the submitter shall address the
question of whether or not discre-
tionary disclosure would be in the pub-
lic interest.

§1004.12 Computation of time.

Except as otherwise noted, in com-
puting any period of time prescribed or
allowed by this part, the day of the
event from which the designated period
of time begins to run is not to be in-
cluded; the last day of the period so
computed is to be included; and Satur-
days, Sundays, and legal holidays are
excepted.

PART 1005—INTERGOVERNMENTAL
REVIEW OF DEPARTMENT OF EN-
ERGY PROGRAMS AND ACTIVI-
TIES

Sec.

1005.1 What is the purpose of these regula-
tions?

1005.2 What definitions apply to these regu-
lations?

1005.3 What programs and activities of the
Department are subject to these regula-
tions?

1005.4 What are the Secretary’s general re-
sponsibilities under the Order?

1005.5 What is the Secretary’s obligation
with respect to Federal interagency co-
ordination?

1005.6 What procedures apply to the selec-
tion of programs and activities under
these regulations?

1005.7 How does the Secretary communicate
with state and local officials concerning
the Department’s programs and activi-
ties?

1005.8 How does the Secretary provide
states an opportunity to comment on
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proposed Federal financial assistance
and direct Federal development?

1005.9 How does the Secretary receive and
respond to comments?

1005.10 How does the Secretary make efforts
to accommodate intergovernmental con-
cerns?

1005.11 What are the Secretary’s obligations
in interstate situations?

1005.12 How may a state simplify, consoli-
date, or substitute federally required
state plans?

1005.13 May the Secretary waive any provi-
sion of these regulations?

AUTHORITY: E. O. 12372, July 14, 1982, 47 FR
30959, as amended April 8, 1983, 48 FR 15887;
sec. 401 of the Intergovernmental Coopera-
tion Act of 1968, as amended (31 U.S.C. 6506).

SOURCE: 48 FR 29182, June 24, 1983, unless
otherwise noted.

§1005.1 What is the purpose of these
regulations?

(a) The regulations in this part im-
plement Executive Order 12372, ‘“‘Inter-
governmental Review of Federal Pro-
grams,’”’ issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations
also implement applicable provisions of
section 401 of the Intergovernmental
Cooperation Act of 1968.

(b) These regulations are intended to
foster an intergovernmental partership
and a strengthened Federalism by rely-
ing on state processes and on state,
areawide, regional and local coordina-
tion for review of proposed federal fi-
nancial assistance and direct federal
development.

(c) These regulations are intended to
aid the internal management of the De-
partment, and are not intended to cre-
ate any right or benefit enforceable at
law by a party against the Department
or its officers.

§1005.2 What definitions
these regulations?

apply to

Department means the U.S. Depart-
ment of Energy.

Order means Executive Order 12372,
issued July 14, 1982, and amended April
8, 1983 and titled ‘‘Intergovernmental
Review of Federal Programs.”’

Secretary means the Secretary of the
U.S. Department of Energy or an offi-
cial or employee of the Department
acting for the Secretary under a dele-
gation of authority.
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State means any of the 50 states, the
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands.

§1005.3 What programs and activities
of the Department are subject to
these regulations?

(a) The Secretary publishes in the
FEDERAL REGISTER a list of the Depart-
ment’s program and activities that are
subject to the order and these regula-
tions.

(b) Unless otherwise stated in the
FEDERAL REGISTER listing identified in
paragraph (a) of this section, these reg-
ulations do not apply to the Depart-
ment’s financial assistance trans-
actions with other than governmental
entities.

(c) The Bonneville Power Adminis-
tration shall satisfy the requirements
of these regulations by compliance
with the consultation requirements of
the Pacific Northwest Electric Power
Planning and Conservation Act, Public
Law 96-501.

§1005.4 What are the Secretary’s gen-
eral responsibilities under the
Order?

(a) The Secretary provides opportuni-
ties for consultation by elected offi-
cials of those state and local govern-
ments that would provide the non-
federal funds, for, or that would be di-
rectly affected by, proposed federal fi-
nancial assistance from, or direct fed-
eral development by, the Department.

(b) If a state adopts a process under
the Order to review and coordinate pro-
posed federal financial assistance and
direct federal development, the Sec-
retary, to the extent permitted by law:

(1) Uses the state process to deter-
mine official views of state and local
elected officials;

(2) Communicates with state and
local elected officials as early in a pro-
gram planning cycle as is reasonably
feasible to explain specific plans and
actions;

(3) Make efforts to accommodate
state and local elected official’s con-
cerns with proposed federal financial
assistance and direct federal develop-
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ment that are communicated through
the state process;

(4) Allows the states to simplify and
consolidate existing federally required
state plan submissions;

(6) Where state planning and budg-
eting systems are sufficient and where
permitted by law, encourages the sub-
stitution of State plans for federally
required state plans;

(6) Seeks the coordination of views of
affected state and local elected offi-
cials in one state with those of another
state when proposed federal financial
assistance or direct federal develop-
ment has an impact on interstate met-
ropolitan urban centers or other inter-
state areas; and

(7) Supports state and local govern-
ments by discouraging the reauthoriza-
tion or creation of any planning orga-
nization which is federally-funded,
which has a limited purpose, and which
is not adequately representative of, or
accountable to, state or local elected
officials.

§1005.5 What is the Secretary’s obliga-
tion with respect to Federal inter-
agency coordination?

The Secretary, to the extent prac-
ticable, consults with and seeks advice
from all other substantially affected
federal departments and agencies in an
effort to assure full coordination be-
tween such agencies and the Depart-
ment regarding programs and activi-
ties covered under these regulations.

§1005.6 What procedures apply to the
selection of programs and activities
under these regulations?

(a) A state may select any program
or activity published in the FEDERAL
REGISTER in accordance with §1005.3 of
this part for intergovernmental review
under these regulations. Each state,
before selecting programs and activi-
ties, shall consult with local elected of-
ficials.

(b) Each state that adopts a process
shall notify the Secretary of the De-
partment’s programs and activities se-
lected for that process.

(c) A state may notify the Adminis-
trator of changes in its selections at
any time. For each change, the state
shall submit to the Secretary an assur-
ance that the state has consulted with
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local elected officials regarding the
change. The Department may establish
deadlines by which states are required
to inform the Secretary of changes in
their program selections.

(d) The Secretary uses a state’s proc-
ess as soon as feasible, depending on in-
dividual programs and activities, after
the Secretary is notified of its selec-
tions.

§1005.7 How does the Secretary com-
municate with state and local offi-
cials concerning the Department’s
programs and activities?

(a) [Reserved]

(b) The Secretary provides notice to
directly affected state, areawide, re-
gional, and local entities in a state of
proposed Federal financial assistance
or direct Federal development if:

(1) The state has not adopted a proc-
ess under the Order; or

(2) The assistance or development in-
volves a program or activity not se-
lected for the state process. This notice
may be made by publication in the
FEDERAL REGISTER or other appro-
priate means, which the Department in
its discretion deems appropriate.

§1005.8 How does the Secretary pro-
vide states an opportunity to com-
ment on proposed Federal financial
assistance and direct Federal devel-
opment?

(a) Except in unusual circumstances,
the Secretary gives state processes or
directly affected State, areawide, re-
gional and local officials and entities—

(1) At least 30 days from the date es-
tablished by the Secretary to comment
on proposed Federal financial assist-
ance in the form of noncompeting con-
tinuation awards; and

(2) At least 60 days from the date es-
tablished by the Secretary to comment
on proposed direct Federal develop-
ment or Federal financial assistance
other than noncompeting continuation
awards.

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with
the Department have been delegated.

§1005.9 How does the Secretary re-
ceive and respond to comments?

(a) The Secretary follows the proce-
dures in §1005.10 if:
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(1) A state office or official is des-
ignated to act as a single point of con-
tact between a state process and all
federal agencies, and

(2) That office or official transmits a
state process recommendation for a
program selected under §1005.6.

(b)(1) The single point of contact is
not obligated to transmit comments
from state, areawide, regional or local
officials and entities where there is no
state process recommendation.

(2) If a state process recommendation
is transmitted by a single point of con-
tact, all comments from, state,
areawide, regional, and local officials
and entities that differ from it must
also be transmitted.

(c) If a state has not established a
process, or is unable to submit a state
process recommendation, state,
areawide, regional and local officials
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment.

(d) If a program or activity is not se-
lected for a state process, state,
areawide, regional and local officials
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment. In addition, if a state process
recommendation for a nonselected pro-
gram or activity is transmitted to the
Department by the single point of con-
tact, the Secretary follows the proce-
dures of §1005.10 of this part.

(e) The Secretary considers com-
ments which do not constitute a state
process recommendation submitted
under these regulations and for which
the Secretary is not required to apply
the procedures of §1005.10 of this part,
when such comments are provided by a
single point of contact, by the appli-
cant, or directly to the Department by
a commenting party.

§1005.10 How does the Secretary make
efforts to accommodate intergov-
ernmental concerns?

(a) If a state process provides a state
process recommendation to the Depart-
ment through its single point of con-
tact, the Secretary either:

(1) Accepts the recommendation;

(2) Reaches a mutually agreeable so-
lution with the state process; or

(3) Provides the single point of con-
tact with such written explanation of
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the decision, as the Secretary in his or
her discretion deems appropriate. The
Secretary may also supplement the
written explanation by providing the
explanation to the single point of con-
tact by telephone, other telecommuni-
cation, or other means.

(b) In any explanation under para-
graph (a)(3) of this section, the Sec-
retary informs the single point of con-
tact that:

(1) The Department will not imple-
ment its decision for at least ten days
after the single point of contact re-
ceives the explanation; or

(2) The Secretary has reviewed the
decision and determined that, because
of unusual circumstances, the waiting
period of at least ten days is not fea-
sible.

(c) For purposes of computing the
waiting period under paragraph (b)(1)
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of
mailing of such notification.

§1005.11 What are the Secretary’s obli-
gations in interstate situations?

(a) The Secretary is responsible for:

(1) Identifying proposed federal finan-
cial assistance and direct federal devel-
opment that have an impact on inter-
state areas;

(2) Notifying appropriate officials
and entities in states which have
adopted a process and which select the
Department’s program or activity;

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities
in those states that have not adopted a
process under the Order or do not se-
lect the Department’s program or ac-
tivity;

(4) Responding pursuant to §1005.10 of
this part if the Secretary receives a
recommendation from a designated
areawide agency transmitted by a sin-
gle point of contact, in cases in which
the review, coordination, and commu-
nication with the Department have
been delegated.

(b) The Secretary uses the procedures
in §1005.10 if a state process provides a
state process recommendation to the
Department through a single point of
contact.

Pt. 1008

§1005.12 How may a state simplify,
consolidate, or substitute federally
required state plans?

(a) As used in this section:

(1) Simplify means that a state may
develop its own format, choose its own
submission date, and select the plan-
ning period for a state plan.

(2) Consolidate means that a state
may meet statutory and regulatory re-
quirements by combining two or more
plans into one document and that the
state can select the format, submission
date, and planning period for the con-
solidated plan.

(3) Substitute means that a state may
use a plan or other document that it
has developed for its own purposes to
meet Federal requirements.

(b) If not inconsistent with law, a
state may decide to try to simplify
consolidate, or substitute federally re-
quired state plans without prior ap-
proval by the Secretary.

(c) The Secretary reviews each state
plan that a state has simplified, con-
solidated, or substituted and accepts
the plan only if its contents meet fed-
eral requirements.

§1005.13 May the Secretary waive any
provision of these regulations?

In an emergency, the Secretary may
waive any provision of these regula-
tions.

PART 1008—RECORDS MAINTAINED
ON INDIVIDUALS (PRIVACY ACT)

Subpart A—General Provisions

Sec.

1008.1 Purpose and scope.

1008.2 Definitions.

1008.3 Employee standards of conduct with
regard to privacy.

1008.4 Procedures for identifying the indi-
vidual making a request for access to or
amendment of records.

1008.5 Effect of the Freedom of Information
Act (FOIA).

Subpart B—Requests for Access or
Amendment

1008.6 Procedures for Privacy Act requests.

1008.7 Processing of requests.

1008.8 Action in response to a request for
access: disclosure of requested informa-
tion to subject individuals.

1008.9 Action in response to a request for
access: initial denial of access.
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1008.10 Action in response to a request for
correction or amendment of records.

1008.11 Appeals of denials of requests pursu-
ant to §1008.6.

1008.12 Exemptions.

1008.13 Fees.

1008.14 Requests under false pretenses.

1008.15 Civil remedies.

Subpart C—Disclosure to Third Parties

1008.16 Prohibition against disclosure.

1008.17 Conditions of disclosure.

1008.18 Accounting for disclosures.

1008.19 Criminal penalties—improper disclo-
sure.

Subpart D—Maintenance and
Establishment of Systems of Records

1008.20 Content of systems of records.

1008.21 Collection of information by DOE
about an individual for a system of
records.

1008.22 Use and collection of social security
numbers.

1008.23 Public notice of systems of records.

1008.24 Criminal penalties—failure to pub-
lish a system notice.

AUTHORITY: 42 U.S.C. 7101 et seq.; 50 U.S.C.
2401 et seq.; 5 U.S.C. 552a.

SOURCE: 45 FR 61577, Sept. 16, 1980, unless
otherwise noted.

Subpart A—General Provisions

§1008.1 Purpose and scope.

(a) This part establishes the proce-
dures to implement the Privacy Act of
1974 (Pub. L. 93-579, 5 U.S.C. 552a) with-
in the Department of Energy.

(b) This part applies to all systems of
records, as defined in §1008.2(m), main-
tained by DOE.

(c) This part applies to all divisions
within the DOE, and to the personnel
records of the Federal Energy Regu-
latory Commission (FERC), which are
maintained by DOE on behalf of FERC.
These regulations do not apply to other
systems of records maintained by
FERC. These regulations also apply to
DOE contractors and their employees
to the extent required by 5 U.S.C.
552a(m).

§1008.2 Definitions.

(a) Department or Department of En-
ergy (DOE) means all organizational
entities which are a part of the execu-
tive department created by title II of
the Department of Energy Organiza-
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tion Act, Public Law 95-91, except the
Federal Energy Regulatory Commis-
sion (FERC).

(b) Director, Office of Hearings and Ap-
peals means the Director or his dele-
gate.

(¢c) DOE locations means each of the
following DOE components:

(1) Bonneville Power Administration,
P.O0. Box 3621-KDP-7, Portland, OR
97232.

(2) Carlsbad Field Office, P.O. Box
3090, Carlsbad, NM 88221.

(3) Chicago Office, 9800 S. Cass Ave-
nue, Argonne, I, 60439.

(4) Environmental Management Con-
solidated Business Center, 250 East 5th
Street, Suite 500, Cincinnati, OH 45202.

(5) Golden Field Office, 1617 Cole Bou-
levard, Golden, CO 80401.

(6) Headquarters, Department of En-
ergy, Washington, DC 20585.

(7) Idaho Operations Office, 1955 Fre-
mont Avenue, MS 1203, Idaho Falls, ID
83401.

(8) National Nuclear Security Admin-
istration Service Center, P.O. Box 5400,
Albuquerque, NM 87185-5400.

(9) National Nuclear Security Admin-
istration Nevada Site Office, P.O. Box
98518, Las Vegas, NV 89193-3521.

(10) National Energy Technology
Laboratory, 3610 Collins