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(e) Requests for a waiver or a reduc-
tion of fees must address the factors 
listed in paragraphs (a) and (b) of this 
section only as they apply to each re-
quest. The Board also shall consider 
their administrative resources when re-
sponding to requests and may nego-
tiate with the requestor to find the 
best way to optimize their resources in 
responding to the request when decid-
ing whether to grant waivers or reduc-
tions of fees. 

§ 1303.112 Denials. 
(a) When denying a request in any re-

spect, the Board shall notify the re-
questor of that determination in writ-
ing. The types of denials include: 

(1) Denials of requests, consisting of 
a determination: 

(i) To withhold any requested record 
in whole or in part; 

(ii) That a requested record does not 
exist or cannot be located; 

(iii) That a record is not readily re-
producible in the form or format 
sought; 

(iv) That what has been requested is 
not a record subject to the FOIA; and 

(v) That the material requested is 
not a Board record (e.g., material pro-
duced by another agency or organiza-
tion). 

(2) A determination on any disputed 
fee matter, including a denial of a re-
quest for a fee waiver. 

(3) A denial of a request for expedited 
processing. 

(b) The denial letter shall be signed 
by the Director of Administration, the 
Deputy Director, or their designee, and 
shall include all of the following: 

(1) The name and title of the person 
responsible for the denial. 

(2) A brief statement of the reason(s) 
for the denial, including any FOIA ex-
emptions applied in denying the re-
quest. 

(3) An estimate of the volume of 
records withheld, in number of pages or 
in some other reasonable form of esti-
mation. This estimate does not need to 
be provided if it would harm an inter-
est protected by an applicable exemp-
tion. 

(4) A statement that the denial may 
be appealed under § 1303.114 and a de-
scription of the requirements of 
§ 1303.114. 

§ 1303.113 Business information. 
(a) In general. Business information 

obtained by the Board from a sub-
mitter shall be disclosed under the 
FOIA only under this section. 

(b) Definitions. For purposes of this 
section: 

(1) Business information—commer-
cial or financial records obtained by 
the Board that may be protected from 
disclosure under Exemption 4 of the 
Freedom of Information Act (FOIA). 

(2) Submitter—any person or entity 
from which the Board obtains business 
records, either directly or indirectly. 
The term includes, but is not limited 
to, corporations, and state, local, trib-
al, and foreign governments. 

(c) Designation of business information. 
Submitters of business information 
shall designate any part of the record 
considered to be protected from disclo-
sure under Exemption 4 of the FOIA by 
appropriately marking the material. 
This may be done either at the time 
the record is submitted or at a reason-
able time thereafter. This designation 
lasts for 10 years after submittal unless 
the submitter requests and provides 
justification for a longer period. 

(d) Notice to submitters. The Board 
shall provide a business submitter with 
prompt written notice of any FOIA re-
quest or appeal that seeks its business 
information under paragraph (e) of this 
section, except as provided in para-
graph (h) of this section, to give the 
submitter an opportunity to object to 
that disclosure under paragraph (f) of 
this section. The notice shall either de-
scribe the records requested or include 
copies of the records. 

(e) Required notice. Notice shall be 
given to a submitter when: 

(1) The submitter has designated that 
the information is considered protected 
from disclosure under Exemption 4 of 
the FOIA; or 

(2) The Board has reason to believe 
that the information may be protected 
from disclosure under Exemption 4 of 
the FOIA. 

(f)(1) Objecting to disclosure. A sub-
mitter shall have 30 days to respond to 
the notice described in paragraph (d) of 
this section. If a submitter has an ob-
jection to disclosure, they are required 
to submit a detailed written statement 
including: 
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(i) All grounds for withholding any of 
the information under any exemption 
of the FOIA, and 

(ii) In the case of Exemption 4, the 
reason why the information is a trade 
secret, commercial, or financial infor-
mation that is privileged or confiden-
tial. 

(2) If a submitter fails to respond to 
the notice in paragraph (d) of the sec-
tion within 30 days, the Board shall as-
sume that the submitter has no objec-
tion to disclosure. The Board shall not 
consider information not received by 
the Board until after a disclosure deci-
sion has been made. Information pro-
vided by a submitter under this para-
graph might itself be subject to disclo-
sure under the FOIA. 

(g) Notice of intent to disclose. The 
Board shall consider a submitter’s ob-
jections and specific grounds for non-
disclosure in deciding whether to dis-
close the business records. Whenever 
the Board decides to disclose business 
records over the objection of a sub-
mitter, it shall give the submitter 
written notice, that will include: 

(1) A statement of the reason(s) the 
submitter’s objections were not sus-
tained; 

(2) A description of the business 
records to be disclosed; and 

(3) A specified disclosure date at a 
reasonable time subsequent to the no-
tice. 

(h) Exceptions to notice requirements. 
The notice requirements in paragraphs 
(d) and (g) of this section shall not 
apply if: 

(1) The Board determines that the in-
formation should not be disclosed; 

(2) The information has been pub-
lished legally or has been officially 
made available to the public; 

(3) Disclosure of the information is 
required by another statute or by a 
regulation issued in accordance with 
Executive Order 12600 (3 CFR, 1988 
Comp., p. 235); or 

(4) The objection made by the sub-
mitter under paragraph (f) of this sec-
tion appears frivolous. In such a case, 
the Board shall promptly notify the 
submitter of its decision using the 
guidelines in paragraph (g) of this sec-
tion. 

(i) Notice of FOIA lawsuit. When a re-
questor files a lawsuit seeking to com-

pel the disclosure of business informa-
tion, the Board shall promptly notify 
the submitter. 

(j) Corresponding notice to requestors. 
When the Board provides a submitter 
with either notice and an opportunity 
to object to disclosure under paragraph 
(d) of this section or with its intent to 
disclose requested information under 
paragraph (g) of this section, the Board 
also shall notify the requestor(s). When 
a submitter files a lawsuit seeking to 
prevent the disclosure of business in-
formation, the Board shall notify the 
requestor(s). 

§ 1303.114 Appeals. 

(a)(1) Appeals of adverse determina-
tions. If you are dissatisfied with the 
Board’s response to your request, you 
may appeal to the Board’s Executive 
Director: 

(i) By mail to: U.S. Nuclear Waste 
Technical Review Board, 2300 
Clarendon Boulevard, Suite 1300, Ar-
lington, VA 22201; 

(ii) By e-mail to: foia@nwtrb.gov 
specifying that this is a FOIA request 
in the subject line; or 

(iii) By fax to: 703–235–4495. 
(2) The appeal must be in writing and 

must be received within 30 days of the 
date of the Board’s response. The ap-
peal letter, e-mail, or fax may include 
as much or as little related informa-
tion as you wish, as long is it clearly 
identifies the Board determination 
that you are appealing, including the 
assigned request number, if known. For 
prompt handling, please mark your ap-
peal ‘‘Freedom of Information Act Ap-
peal.’’ 

(b) Responses to appeals. Requestors 
shall be notified in writing of the deci-
sion on the appeal. A decision affirm-
ing an adverse determination shall in-
clude a statement of the reason(s) for 
the affirmation, including any FOIA 
exemption(s) applied, and shall include 
the FOIA provisions for court review of 
the decision. If the adverse determina-
tion is reversed or modified on appeal, 
the request shall be reprocessed in ac-
cordance with that appeal decision. 

(c) When appeal is required. If a review 
by a court or any adverse determina-
tion is desired, the determination must 
first be appealed under this section. 
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