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Occupational medicine provider means 
the designated site occupational medi-
cine director (SOMD) or the individual 
providing medical services. 

Permanent variance means relief from 
a safety and health standard, or por-
tion thereof, to contractors who can 
prove that their methods, conditions, 
practices, operations, or processes pro-
vide workplaces that are as safe and 
healthful as those that follow the 
workplace safety and health standard 
required by this part. 

Preliminary notice of violation means a 
document that sets forth the prelimi-
nary conclusions that a contractor has 
violated or is continuing to violate a 
requirement of this part and includes: 

(1) A statement specifying the re-
quirement of this part to which the 
violation relates; 

(2) A concise statement of the basis 
for alleging the violation; 

(3) Any remedy, including the 
amount of any proposed civil penalty; 
and 

(4) A statement explaining the rea-
soning behind any proposed remedy. 

Pressure systems means all pressure 
vessels, and pressure sources including 
cryogenics, pneumatic, hydraulic, and 
vacuum. Vacuum systems should be 
considered pressure systems due to 
their potential for catastrophic failure 
due to backfill pressurization. Associ-
ated hardware (e.g., gauges and regu-
lators), fittings, piping, pumps, and 
pressure relief devices are also integral 
parts of the pressure system. 

Remedy means any action (including, 
but not limited to, the assessment of 
civil penalties, the reduction of fees or 
other payments under a contract, the 
requirement of specific actions, or the 
modification, suspension or rescission 
of a contract) necessary or appropriate 
to rectify, prevent, or penalize a viola-
tion of a requirement of this part, in-
cluding a compliance order issued by 
the Secretary pursuant to this part. 

Safety and health standard means a 
standard that addresses a workplace 
hazard by establishing limits, requiring 
conditions, or prescribing the adoption 
or use of one or more practices, means, 
methods, operations, or processes, rea-
sonably necessary or appropriate to 
provide safe and healthful workplaces. 

Secretary means the Secretary of En-
ergy. 

Temporary variance means a short- 
term relief for a new safety and health 
standard when the contractor cannot 
comply with the requirements by the 
prescribed date because the necessary 
construction or alteration of the facil-
ity cannot be completed in time or 
when technical personnel, materials, or 
equipment are temporarily unavail-
able. 

Unauthorized discharge means the dis-
charge of a firearm under cir-
cumstances other than: (1) during fire-
arms training with the firearm prop-
erly pointed down range (or toward a 
target), or (2) the intentional firing at 
hostile parties when deadly force is au-
thorized. 

Under Secretary means, with respect 
to a particular situation, the DOE offi-
cial who serves as the Under Secretary 
for Energy and Environment, or the 
Under Secretary for Science, or the 
Under Secretary for Nuclear Security/ 
Administrator for National Nuclear Se-
curity Administration who has pri-
mary line management responsibility 
for a contractor. 

Variance means an exception to com-
pliance with some part of a safety and 
health standard granted by the Under 
Secretary to a contractor. 

Worker means an employee of a DOE 
contractor person who performs work 
in furtherance of a DOE mission at a 
covered workplace. 

Workplace hazard means a physical, 
chemical, biological, or safety hazard 
with any potential to cause illness, in-
jury, or death to a person. 

(b) Terms undefined in this part that 
are defined in the Atomic Energy Act 
of 1954 must have the same meaning as 
under that Act. 

§ 851.4 Compliance order. 

(a) The Secretary may issue to any 
contractor a Compliance Order that: 

(1) Identifies a situation that vio-
lates, potentially violates, or otherwise 
is inconsistent with a requirement of 
this part; 

(2) Mandates a remedy, work stop-
page, or other action; and, 

(3) States the reasons for the remedy, 
work stoppage, or other action. 
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(b) A Compliance Order is a final 
order that is effective immediately un-
less the Order specifies a different ef-
fective date. 

(c) Within 15 calendar days of the 
issuance of a Compliance Order, the re-
cipient of the Order may request the 
Secretary to rescind or modify the 
Order. A request does not stay the ef-
fectiveness of a Compliance Order un-
less the Secretary issues an order to 
that effect. 

(d) A copy of the Compliance Order 
must be prominently posted, once 
issued, at or near the location where 
the violation, potential violation, or 
inconsistency occurred until it is cor-
rected. 

§ 851.5 Enforcement. 
(a) A contractor that is indemnified 

under section 170d. of the AEA (or any 
subcontractor or supplier thereto) and 
that violates (or whose employee vio-
lates) any requirement of this part 
shall be subject to a civil penalty of up 
to $70,000 for each such violation. If 
any violation under this subsection is a 
continuing violation, each day of the 
violation shall constitute a separate 
violation for the purpose of computing 
the civil penalty. 

(b) A contractor that violates any re-
quirement of this part may be subject 
to a reduction in fees or other pay-
ments under a contract with DOE, pur-
suant to the contract’s Conditional Pay-
ment of Fee clause, or other contract 
clause providing for such reductions. 

(c) DOE may not penalize a con-
tractor under both paragraphs (a) and 
(b) of this section for the same viola-
tion of a requirement of this part. 

(d) For contractors listed in sub-
section d. of section 234A of the AEA, 
42 U.S.C. 2282a(d), the total amount of 
civil penalties under paragraph (a) and 
contract penalties under paragraph (b) 
of this section may not exceed the 
total amount of fees paid by DOE to 
the contractor in that fiscal year. 

(e) DOE shall not penalize a con-
tractor under both sections 234A and 
234C of the AEA for the same violation. 

(f) DOE enforcement actions through 
civil penalties under paragraph (a) of 
this section, start on February 9, 2007. 

EFFECTIVE DATE NOTE: At 74 FR 66033, Dec. 
14, 2009, § 851.5 was amended by revising the 

first sentence of paragraph (a), effective Jan-
uary 13, 2010. For the convenience of the 
user, the revised text is set forth as follows: 

§ 851.5 Enforcement. 
(a) A contractor that is indemnified under 

section 170d. of the AEA (or any subcon-
tractor or supplier thereto) and that violates 
(or whose employee violates) any require-
ment of this part shall be subject to a civil 
penalty of up to $75,000 for each such viola-
tion. * * * 

* * * * * 

§ 851.6 Petitions for generally applica-
ble rulemaking. 

(a) Right to file. Any person may file 
a petition for generally applicable rule-
making to amend or interpret provi-
sions of this part. 

(b) How to file. Any person who wants 
to file a petition for generally applica-
ble rulemaking pursuant to this sec-
tion must file by mail or messenger in 
an envelope addressed to the Office of 
General Counsel, GC–1, U.S. Depart-
ment of Energy, 1000 Independence Av-
enue, SW., Washington, DC 20585. 

(c) Content of rulemaking petitions. A 
petition under this section must: 

(1) Be labeled ‘‘Petition for Rule-
making Under 10 CFR 851;’’ 

(2) Describe with particularity the 
provision of this part to be amended 
and the text of regulatory language to 
be added; and 

(3) Explain why, if relevant, DOE 
should not choose to make policy by 
precedent through adjudication of peti-
tions for assessment of civil penalty. 

(d) Determinations upon rulemaking pe-
titions. After considering the petition 
and other information DOE deems rel-
evant, DOE may grant the petition and 
issue an appropriate rulemaking no-
tice, or deny the petition because the 
rule being sought: 

(1) Would be inconsistent with statu-
tory law; 

(2) Would establish a generally appli-
cable policy in a subject matter area 
that should be left to case-by-case de-
terminations; or 

(3) For other good cause. 

§ 851.7 Requests for a binding inter-
pretive ruling. 

(a) Right to file. Any person subject to 
this part shall have the right to file a 
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