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(1) Providing transfer agent or sub- 
transfer agent services for beneficial 
owners of investment company shares; 

(2) Aggregating and processing pur-
chase and redemption orders for invest-
ment company shares; 

(3) Providing beneficial owners with 
account statements showing their pur-
chases, sales, and positions in the in-
vestment company; 

(4) Processing dividend payments for 
the investment company; 

(5) Providing sub-accounting services 
to the investment company for shares 
held beneficially; 

(6) Forwarding communications from 
the investment company to the bene-
ficial owners, including proxies, share-
holder reports, dividend and tax no-
tices, and updated prospectuses; or 

(7) Receiving, tabulating, and trans-
mitting proxies executed by beneficial 
owners of investment company shares; 

(D) Based on the financial perform-
ance of the assets in an account; or 

(E) For the types of services de-
scribed in paragraph (a)(4)(i)(C) or (D) 
of this section if paid based on a per-
centage of assets under management; 

(iv) A flat or capped per order proc-
essing fee, paid by or on behalf of a cus-
tomer or beneficiary, that is equal to 
not more than the cost incurred by the 
bank in connection with executing se-
curities transactions for trust or fidu-
ciary accounts; or 

(v) Any combination of such fees. 
(5) Trust or fiduciary account means 

an account for which the bank acts in 
a trustee or fiduciary capacity as de-
fined in section 3(a)(4)(D) of the Act (15 
U.S.C. 78c(a)(4)(D)). 

(6) Year means a calendar year, or fis-
cal year consistently used by the bank 
for recordkeeping and reporting pur-
poses. 

(b) Revenues derived from transactions 
conducted under other exceptions or ex-
emptions. For purposes of calculating 
the yearly compensation percentage for a 
trust or fiduciary account, a bank may 
at its election exclude the compensa-
tion associated with any securities 
transaction conducted in accordance 
with the exceptions in section 
3(a)(4)(B)(i) or sections 3(a)(4)(B)(iii)– 
(xi) of the Act (15 U.S.C. 78c(a)(4)(B)(i) 
or 78c(a)(4)(B)(iii)–(xi)) and the rules 
issued thereunder, including any ex-

emption related to such exceptions 
jointly adopted by the Commission and 
the Board, provided that if the bank 
elects to exclude such compensation, 
the bank must exclude the compensa-
tion from both the relationship com-
pensation (if applicable) and total com-
pensation for the account. 

(c) Advertising restrictions— 
(1) In general. A bank complies with 

the advertising restriction in section 
3(a)(4)(B)(ii)(II) of the Act (15 U.S.C. 
78c(a)(4)(B)(ii)(II)) if advertisements by 
or on behalf of the bank do not adver-
tise— 

(i) That the bank provides securities 
brokerage services for trust or fidu-
ciary accounts except as part of adver-
tising the bank’s broader trust or fidu-
ciary services; and 

(ii) The securities brokerage services 
provided by the bank to trust or fidu-
ciary accounts more prominently than 
the other aspects of the trust or fidu-
ciary services provided to such ac-
counts. 

(2) Advertisement. For purposes of this 
section, the term advertisement has the 
same meaning as in § 218.760(h)(2). 

[Reg. R, 72 FR 56554, Oct. 3, 2007, as amended 
at 73 FR 20780, Apr. 17, 2008] 

§ 218.722 Exemption allowing banks to 
calculate trust and fiduciary com-
pensation on a bank-wide basis. 

(a) General. A bank is exempt from 
meeting the ‘‘chiefly compensated’’ 
condition in section 3(a)(4)(B)(ii)(I) of 
the Act (15 U.S.C. 78c(a)(4)(B)(ii)(I)) to 
the extent that it effects transactions 
in securities for any account in a trust-
ee or fiduciary capacity within the 
scope of section 3(a)(4)(D) of the Act (15 
U.S.C. 78c(a)(4)(D)) if: 

(1) The bank meets the other condi-
tions for the exception from the defini-
tion of the term ‘‘broker’’ under sec-
tions 3(a)(4)(B)(ii) and 3(a)(4)(C) of the 
Act (15 U.S.C. 78c(a)(4)(B)(ii) and 15 
U.S.C. 78c(a)(4)(C)), including the ad-
vertising restrictions in section 
3(a)(4)(B)(ii)(II) of the Act (15 U.S.C. 
78c(a)(4)(B)(ii)(II) as implemented by 
§ 218.721(c); and 

(2) The aggregate relationship-total 
compensation percentage for the 
bank’s trust and fiduciary business is 
at least 70 percent. 
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(b) Aggregate relationship-total com-
pensation percentage. For purposes of 
this section, the aggregate relationship- 
total compensation percentage for a 
bank’s trust and fiduciary business 
shall be the mean of the bank’s yearly 
bank-wide compensation percentage for 
the immediately preceding year and 
the bank’s yearly bank-wide compensa-
tion percentage for the year imme-
diately preceding that year. 

(c) Yearly bank-wide compensation per-
centage. For purposes of this section, a 
bank’s yearly bank-wide compensation 
percentage for a year shall be 

(1) Equal to the relationship compensa-
tion attributable to the bank’s trust 
and fiduciary business as a whole dur-
ing the year divided by the total com-
pensation attributable to the bank’s 
trust and fiduciary business as a whole 
during that year, with the quotient ex-
pressed as a percentage; and 

(2) Calculated within 60 days of the 
end of the year. 

(d) Revenues derived from transactions 
conducted under other exceptions or ex-
emptions. For purposes of calculating 
the yearly compensation percentage for a 
trust or fiduciary account, a bank may 
at its election exclude the compensa-
tion associated with any securities 
transaction conducted in accordance 
with the exceptions in section 
3(a)(4)(B)(i) or sections 3(a)(4)(B)(iii)– 
(xi) of the Act (15 U.S.C. 78c(a)(4)(B)(i) 
or 78c(a)(4)(B)(iii)–(xi)) and the rules 
issued thereunder, including any ex-
emption related to such sections joint-
ly adopted by the Commission and the 
Board, provided that if the bank elects 
to exclude such compensation, the 
bank must exclude the compensation 
from both the relationship compensa-
tion (if applicable) and total compensa-
tion of the bank. 

§ 218.723 Exemptions for special ac-
counts, transferred accounts, for-
eign branches and a de minimis 
number of accounts. 

(a) Short-term accounts. A bank may, 
in determining its compliance with the 
chiefly compensated test in 
§ 218.721(a)(1) or § 218.722(a)(2), exclude 
any trust or fiduciary account that had 
been open for a period of less than 3 
months during the relevant year. 

(b) Accounts acquired as part of a busi-
ness combination or asset acquisition. For 
purposes of determining compliance 
with the chiefly compensated test in 
§ 218.721(a)(1) or § 218.722(a)(2), any trust 
or fiduciary account that a bank ac-
quired from another person as part of a 
merger, consolidation, acquisition, 
purchase of assets or similar trans-
action may be excluded by the bank for 
12 months after the date the bank ac-
quired the account from the other per-
son. 

(c) Non-shell foreign branches—(1) Ex-
emption. For purposes of determining 
compliance with the chiefly com-
pensated test in § 218.722(a)(2), a bank 
may exclude the trust or fiduciary ac-
counts held at a non-shell foreign 
branch of the bank if the bank has rea-
sonable cause to believe that trust or 
fiduciary accounts of the foreign 
branch held by or for the benefit of a 
U.S. person as defined in 17 CFR 
230.902(k) constitute less than 10 per-
cent of the total number of trust or fi-
duciary accounts of the foreign branch. 

(2) Rules of construction. Solely for 
purposes of this paragraph (c), a bank 
will be deemed to have reasonable 
cause to believe that a trust or fidu-
ciary account of a foreign branch of the 
bank is not held by or for the benefit of 
a U.S. person if 

(i) The principal mailing address 
maintained and used by the foreign 
branch for the accountholder(s) and 
beneficiary(ies) of the account is not in 
the United States; or 

(ii) The records of the foreign branch 
indicate that the accountholder(s) and 
beneficiary(ies) of the account is not a 
U.S. person as defined in 17 CFR 
230.902(k). 

(3) Non-shell foreign branch. Solely for 
purposes of this paragraph (c), a non- 
shell foreign branch of a bank means a 
branch of the bank 

(i) That is located outside the United 
States and provides banking services to 
residents of the foreign jurisdiction in 
which the branch is located; and 

(ii) For which the decisions relating 
to day-to-day operations and business 
of the branch are made at that branch 
and are not made by an office of the 
bank located in the United States. 
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