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constitute ‘‘control’’ as otherwise de-
fined in the Act. For example, it is en-
tirely possible that a company could 
exercise a controlling influence over 
the management and policies of a sec-
ond company, and thus ‘‘control’’ that 
company under the Act’s definitions, 
even though it held less than 5 percent 
of the voting stock of the second com-
pany. To view section 4(c)(6) as an un-
qualified exemption for holdings of less 
than 5 percent would thus create a seri-
ous gap in the coverage of the Act. 

(2) The Board believes that section 
4(c)(6) should properly be interpreted as 
creating an exemption from the gen-
eral prohibitions in section 4 on owner-
ship of stock in nonbank companies 
only for passive investments amount-
ing to not more than 5 percent of a 
company’s outstanding stock, and that 
the exemption was not intended to 
allow a group of holding companies, 
through concerted action, to engage in 
an activity as entrepreneurs. Section 4 
of the Act, of course, prohibits not only 
owning stock in nonbank companies, 
but engaging in activities other than 
banking or those activities permitted 
by the Board under section 4(c)(8) as 
being closely related to banking. Thus, 
if a holding company may be deemed to 
be engaging in an activity through the 
medium of a company in which it owns 
less than 5 percent of the voting stock 
it may nevertheless require Board ap-
proval, despite the section 4(c)(6) ex-
emption. 

(e) To accept the argument that sec-
tion 4(c)(6) is an unqualified grant of 
permission to a bank holding company 
to own 5 percent of the shares of any 
nonbanking company irrespective of 
the nature or extent of the holding 
company’s participation in the affairs 
of the nonbanking company would, in 
the Board’s view, create the potential 
for serious and widespread evasion of 
the Act’s controls over nonbanking ac-
tivities. Such a construction would 
allow a group of 20 bank holding com-
panies—or even a single bank holding 
company and one or more nonbank 
companies—to engage in entrepre-
neurial joint ventures in businesses 
prohibited to bank holding companies, 
a result the Board believes to be con-
trary to the intent of Congress. 

(f) In this proposal, each of the par-
ticipating stockholders must be viewed 
as engaging in the business of insur-
ance underwriting. Each stockholder 
would agree to channel to the company 
the insurance business it generates, 
and the value of the interest of each 
stockholder would be determined by 
reference to the profitability of the 
business generated by that stockholder 
itself. There is no sharing or pooling 
among stockholders of underwriting 
risks assumed by the company, and 
profit or loss from investments is allo-
cated on the basis of each bank holding 
company’s allocable underwriting prof-
it or loss. The interest of each stock-
holder is thus clearly that of an entre-
preneur rather than that of an inves-
tor. 

(g) Accordingly, on the basis of the 
factual situation before the Board, and 
for the reasons summarized above, the 
Board has concluded that section 
4(c)(6) of the Act cannot be interpreted 
to exempt the ownership of 5 percent of 
the voting stock of a company under 
the circumstances described, and that 
a bank holding company wishing to be-
come a stockholder in a company 
under this proposal would be required 
to obtain the Board’s approval to do so. 

[42 FR 1263, Jan. 6, 1977; 42 FR 2951, Jan. 14, 
1977] 

§ 225.138 Statement of policy con-
cerning divestitures by bank hold-
ing companies. 

(a) From time to time the Board of 
Governors receives requests from com-
panies subject to the Bank Holding 
Company Act, or other laws adminis-
tered by the Board, to extend time pe-
riods specified either by statute or by 
Board order for the divestiture of as-
sets held or activities engaged in by 
such companies. Such divestiture re-
quirements may arise in a number of 
ways. For example, divestiture may be 
ordered by the Board in connection 
with an acquisition found to have been 
made in violation of law. In other cases 
the divestiture may be pursuant to a 
statutory requirement imposed at the 
time and amendment to the Act was 
adopted, or it may be required as a re-
sult of a foreclosure upon collateral 
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held by the company or a bank sub-
sidiary in connection with a debt pre-
viously contracted in good faith. Cer-
tain divestiture periods may be ex-
tended in the discretion of the Board, 
but in other cases the Board may be 
without statutory authority, or may 
have only limited authority, to extend 
a specified divestiture period. 

(b) In the past, divestitures have 
taken many different forms, and the 
Board has followed a variety of proce-
dures in enforcing divestiture require-
ments. Because divestitures may occur 
under widely disparate factual cir-
cumstances, and because such forced 
dispositions may have the potential for 
causing a serious adverse economic im-
pact upon the divesting company, the 
Board believes it is important to main-
tain a large measure of flexibility in 
dealing with divestitures. For these 
reasons, there can be no fixed rule as to 
the type of divestiture that will be ap-
propriate in all situations. For exam-
ple, where divestiture has been ordered 
to terminate a control relationship cre-
ated or maintained in violation of the 
Act, it may be necessary to impose 
conditions that will assure that the un-
lawful relationship has been fully ter-
minated and that it will not arise in 
the future. In other circumstances, 
however, less stringent conditions may 
be appropriate. 

(1) Avoidance of delays in divestitures. 
Where a specific time period has been 
fixed for accomplishing divestiture, the 
affected company should endeavor and 
should be encouraged to complete the 
divestiture as early as possible during 
the specific period. There will gen-
erally be substantial advantages to di-
vesting companies in taking steps to 
plan for and accomplish divestitures 
well before the end of the divestiture 
period. For example, delays may im-
pair the ability of the company to real-
ize full value for the divested assets, 
for as the end of the divestiture period 
approaches the ‘‘forced sale’’ aspect of 
the divestiture may lead potential buy-
ers to withhold firm offers and to bar-
gain for lower prices. In addition, be-
cause some prospective purchasers may 
themselves require regulatory approval 
to acquire the divested property, delay 
by the divesting company may—by 
leaving insufficient time to obtain 

such approvals—have the effect of nar-
rowing the range of prospective pur-
chases. Thus, delay in planning for di-
vestiture may increase the likelihood 
that the company will seek an exten-
sion of the time for divestiture if dif-
ficulty is encountered in securing a 
purchaser, and in certain situations, of 
course, the Board may be without stat-
utory authority to grant extensions. 

(2) Submissions and approval of divesti-
ture plans. When a divestiture require-
ment is imposed, the company affected 
should generally be asked to submit a 
divestiture plan promptly for review 
and approval by the Reserve Bank or 
the Board. Such a requirement may be 
imposed pursuant to the Board’s au-
thority under section 5(b) of the Bank 
Holding Company Act to issue such or-
ders as may be necessary to enable the 
Board to administer and carry out the 
purposes of the Act and prevent eva-
sions thereof. A divestiture plan should 
be as specific as possible, and should 
indicate the manner in which divesti-
ture will be accomplished—for exam-
ple, by a bulk sale of the assets to a 
third party, by ‘‘spinoff’’ or distribu-
tion of shares to the shareholders of 
the divesting company, or by termi-
nation of prohibited activities. In addi-
tion, the plan should specify the steps 
the company expects to take in effect-
ing the divestiture and assuring its 
completeness, and should indicate the 
time schedule for taking such steps. In 
appropriate circumstances, the divesti-
ture plan should make provision for as-
suring that ‘‘controlling influence’’ re-
lationships, such as management or fi-
nancial interlocks, will not continue to 
exist. 

(3) Periodic progress reports. A com-
pany subject to a divestiture require-
ment should generally be required to 
submit regular periodic reports detail-
ing the steps it has taken to effect di-
vestiture. Such a requirement may be 
imposed pursuant to the Board’s au-
thority under section 5(b) of the Bank 
Holding Company Act, referred to 
above, as well as its authority under 
section 5(c) of the Act to require re-
ports for the purpose of keeping the 
Board informed as to whether the Act 
and Board regulations and order there-
under are being complied with. Reports 
should set forth in detail such matters 
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as the identities of potential buyers 
who have been approached by the com-
pany, the dates of discussions with po-
tential buyers and the identities of the 
individuals involved in such discus-
sions, the terms of any offers received, 
and the reasons for rejecting any of-
fers. In addition, the reports should in-
dicate whether the company has em-
ployed brokers, investment bankers or 
others to assist in the divestiture, or 
its reasons for not doing so, and should 
describe other efforts by the company 
to seek out possible purchasers. The 
purpose of requiring such reports is to 
insure that substantial and good faith 
efforts being made by the company to 
satisfy its divestiture obligations. The 
frequency of such reports may vary de-
pending upon the nature of the divesti-
ture and the period specified for dives-
titure. However, such reports should 
generally not be required less fre-
quently than every three months, and 
may in appropriate cases be required 
on a monthly or even more frequent 
basis. Progress reports as well as dives-
titure plans should be afforded con-
fidential treatment. 

(4) Extensions of divestiture periods. 
Certain divestiture periods—such as 
December 31, 1980 deadline for 
divestitures required by the 1970 
Amendments to the Bank Holding 
Company Act—are not extendable. In 
such cases it is imperative that divesti-
ture be accomplished in a timely man-
ner. In certain other cases, the Board 
may have discretion to extend a statu-
torily prescribed divestiture period 
within specified limits. For example, 
under section 4(c)(2) of the Act the 
Board may extend for three one-year 
periods the two-year period in which a 
bank subsidiary of a holding company 
is otherwise required to divest shares 
acquired in satisfaction of a debt pre-
viously contracted in good faith. In 
such cases, however, when the permis-
sible extensions expire the Board no 
longer has discretion to grant further 
extensions. In still other cases, where a 
divestiture period is prescribed by the 
Board, in the exercise of its regulatory 
judgment, the Board may have broader 
discretion to grant extensions. Where 
extensions of specified divestiture peri-
ods are permitted by law, extensions 
should not be granted except under 

compelling circumstances. Neither un-
favorable market conditions, nor the 
possibility that the company may 
incur some loss, should alone be viewed 
as constituting such circumstances— 
particularly if the company has failed 
to take earlier steps to accomplish a 
divestiture under more favorable cir-
cumstances. Normally, a request for an 
extension will not be considered unless 
the company has established that it 
has made substantial and continued 
good faith efforts to accomplish the di-
vestiture within the prescribed period. 
Furthermore, requests for extensions 
of divestiture periods must be made 
sufficiently in advance of the expira-
tion of the prescribed period both to 
enable the Board to consider the re-
quest in an orderly manner and to en-
able the company to effect a timely di-
vestiture in the event the request for 
extension is denied. Companies subject 
to divestiture requirements should be 
aware that a failure to accomplish a di-
vestiture within the prescribed period 
may in and of itself be viewed as a sep-
arate violation of the Act. 

(5) Use of trustees. In appropriate 
cases a company subject to a divesti-
ture requirement may be required to 
place the assets subject to divestiture 
with an independent trustee under in-
structions to accomplish a sale by a 
specified date, by public auction if nec-
essary. Such a trustee may be given 
the responsibility for exercising the 
voting rights with respect to shares 
being divested. The use of such a trust-
ee may be particularly appropriate 
where the divestiture is intended to 
terminate a control relationship estab-
lished or maintained in violation of 
law, or where the divesting company 
has demonstrated an inability or un-
willingness to take timely steps to ef-
fect a divestiture. 

(6) Presumptions of control. Bank hold-
ing companies contemplating a divesti-
ture should be mindful of section 
2(g)(3) of the Bank Holding Company 
Act, which creates a presumption of 
continued control over the transferred 
assets where the transferee is indebted 
to the transferor, or where certain 
interlocks exist, as well as § 225.2 of 
Regulation Y, which sets forth certain 
additional control presumptions. 
Where one of these presumptions has 
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1 The presumption arises where the trans-
feree ‘‘is indebted to the transferor, or has 
one or more officers, directors, trustees, or 
beneficiaries in common with or subject to 
control by the transferor.’’ 

2 The Board has delegated to its General 
Counsel the authority to issue such deter-
minations, 12 CFR 265.2(b)(1). 

3 It should be noted, however, that the 
Board will require termination of any inter-
locking management relationships between 
the divesting company and the transferee or 
the divested company as a precondition of 
finding that a divestiture is complete. Simi-
larly, the retention of an economic interest 
in the divested company that would create 
an incentive for the divesting company to at-
tempt to influence the management of the 
divested company will preclude a finding 
that the divestiture is complete. (See the 
Board’s Order in the matter of ‘‘Inter-
national Bank’’, 1977 Federal Reserve Bul-
letin 1106, 1113.) 

arisen with respect to divested assets, 
the divestiture will not be considered 
as complete until the presumption has 
been overcome. It should be understood 
that the inquiry into the termination 
of control relationships is not limited 
by the statutory and regulatory pre-
sumptions of control, and that the 
Board may conclude that a control re-
lationship still exists even though the 
presumptions do not apply. 

(7) Role of the Reserve Banks. The Re-
serve Banks have a responsibility for 
supervising and enforcing divestitures. 
Specifically, in coordination with 
Board staff they should review divesti-
ture plans to assure that proposed 
divestitures will result in the termi-
nation of control relationships and will 
not create unsafe or unsound condi-
tions in any bank or bank holding com-
pany; they should monitor periodic 
progress reports to assure that timely 
steps are being taken to effect 
divestitures; and they should prompt 
companies to take such steps when it 
appears that progress is not being 
made. Where Reserve Banks have dele-
gated authority to extend divestiture 
periods, that authority should be exer-
cised consistently with this policy 
statement. 

[42 FR 10969, Feb. 25, 1977] 

§ 225.139 Presumption of continued 
control under section 2(g)(3) of the 
Bank Holding Company Act. 

(a) Section 2(g)(3) of the Bank Hold-
ing Company Act (the ‘‘Act’’) estab-
lishes a statutory presumption that 
where certain specified relationships 
exist between a transferor and trans-
feree of shares, the transferor (if it is a 
bank holding company, or a company 
that would be such but for the transfer) 
continues to own or control indirectly 
the transferred shares. 1 This presump-
tion arises by operation of law, as of 
the date of the transfer, without the 
need for any order or determination by 
the Board. Operation of the presump-
tion may be terminated only by the 
issuance of a Board determination, 

after opportunity for hearing, ‘‘that 
the transferor is not in fact capable of 
controlling the transferee.’’ 2 

(b) The purpose of section 2(g)(3) is to 
provide the Board an opportunity to 
assess the effectiveness of divestitures 
in certain situations in which there 
may be a risk that the divestiture will 
not result in the complete termination 
of a control relationship. By presuming 
control to continue as a matter of law, 
section 2(g)(3) operates to allow the ef-
fectiveness of the divestiture to be as-
sessed before the divesting company is 
permitted to act on the assumption 
that the divestiture is complete. Thus, 
for example, if a holding company di-
vests its banking interest under cir-
cumstances where the presumption of 
continued control arises, the divesting 
company must continue to consider 
itself bound by the Act until an appro-
priate order is entered by the Board 
dispelling the presumption. Section 
2(g)(3) does not establish a substantive 
rule that invalidates transfers to which 
it applies, and in a great many cases 
the Board has acted favorably on appli-
cations to have the presumption dis-
pelled. It merely provides a procedural 
opportunity for Board consideration of 
the effect of such transfers in advance 
of their being deemed effective. Wheth-
er or not the statutory presumption 
arises, the substantive test for assess-
ing the effectiveness of a divestiture is 
the same—that is, the Board must be 
assured that all control relationships 
between the transferor and the trans-
ferred property have been terminated 
and will not be reestablished. 3 
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