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(iii) Presumption of compliance. A 
creditor is presumed to have complied 
with this paragraph (a)(4) with respect 
to a transaction if the creditor: 

(A) Verifies the consumer’s repay-
ment ability as provided in paragraph 
(a)(4)(ii); 

(B) Determines the consumer’s repay-
ment ability using the largest payment 
of principal and interest scheduled in 
the first seven years following con-
summation and taking into account 
current obligations and mortgage-re-
lated obligations as defined in para-
graph (a)(4)(i); and 

(C) Assesses the consumer’s repay-
ment ability taking into account at 
least one of the following: The ratio of 
total debt obligations to income, or the 
income the consumer will have after 
paying debt obligations. 

(iv) Exclusions from presumption of 
compliance. Notwithstanding the pre-
vious paragraph, no presumption of 
compliance is available for a trans-
action for which: 

(A) The regular periodic payments 
for the first seven years would cause 
the principal balance to increase; or 

(B) The term of the loan is less than 
seven years and the regular periodic 
payments when aggregated do not fully 
amortize the outstanding principal bal-
ance. 

(v) Exemption. This paragraph (a)(4) 
does not apply to temporary or 
‘‘bridge’’ loans with terms of twelve 
months or less, such as a loan to pur-
chase a new dwelling where the con-
sumer plans to sell a current dwelling 
within twelve months. 

(b) Prohibited acts or practices for 
dwelling-secured loans; open-end credit. 
In connection with credit secured by 
the consumer’s dwelling that does not 
meet the definition in § 226.2(a)(20), a 
creditor shall not structure a home-se-
cured loan as an open-end plan to evade 
the requirements of § 226.32. 

[Reg. Z, 66 FR 65618, Dec. 20, 2001, as amended 
at 73 FR 44603, July 30, 2008] 

§ 226.35 Prohibited acts or practices in 
connection with higher-priced 
mortgage loans. 

(a) Higher-priced mortgage loans—(1) 
For purposes of this section, a higher- 
priced mortgage loan is a consumer 
credit transaction secured by the con-

sumer’s principal dwelling with an an-
nual percentage rate that exceeds the 
average prime offer rate for a com-
parable transaction as of the date the 
interest rate is set by 1.5 or more per-
centage points for loans secured by a 
first lien on a dwelling, or by 3.5 or 
more percentage points for loans se-
cured by a subordinate lien on a dwell-
ing. 

(2) ‘‘Average prime offer rate’’ means 
an annual percentage rate that is de-
rived from average interest rates, 
points, and other loan pricing terms 
currently offered to consumers by a 
representative sample of creditors for 
mortgage transactions that have low- 
risk pricing characteristics. The Board 
publishes average prime offer rates for 
a broad range of types of transactions 
in a table updated at least weekly as 
well as the methodology the Board uses 
to derive these rates. 

(3) Notwithstanding paragraph (a)(1) 
of this section, the term ‘‘higher-priced 
mortgage loan’’ does not include a 
transaction to finance the initial con-
struction of a dwelling, a temporary or 
‘‘bridge’’ loan with a term of twelve 
months or less, such as a loan to pur-
chase a new dwelling where the con-
sumer plans to sell a current dwelling 
within twelve months, a reverse-mort-
gage transaction subject to § 226.33, or a 
home equity line of credit subject to 
§ 226.5b. 

(b) Rules for higher-priced mortgage 
loans. Higher-priced mortgage loans are 
subject to the following restrictions: 

(1) Repayment ability. A creditor shall 
not extend credit based on the value of 
the consumer’s collateral without re-
gard to the consumer’s repayment abil-
ity as of consummation as provided in 
§ 226.34(a)(4). 

(2) Prepayment penalties. A loan may 
not include a penalty described by 
§ 226.32(d)(6) unless: 

(i) The penalty is otherwise per-
mitted by law, including § 226.32(d)(7) if 
the loan is a mortgage transaction de-
scribed in § 226.32(a); and 

(ii) Under the terms of the loan— 
(A) The penalty will not apply after 

the two-year period following con-
summation; 
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(B) The penalty will not apply if the 
source of the prepayment funds is a re-
financing by the creditor or an affiliate 
of the creditor; and 

(C) The amount of the periodic pay-
ment of principal or interest or both 
may not change during the four-year 
period following consummation. 

(3) Escrows—(i) Failure to escrow for 
property taxes and insurance. Except as 
provided in paragraph (b)(3)(ii) of this 
section, a creditor may not extend a 
loan secured by a first lien on a prin-
cipal dwelling unless an escrow ac-
count is established before consumma-
tion for payment of property taxes and 
premiums for mortgage-related insur-
ance required by the creditor, such as 
insurance against loss of or damage to 
property, or against liability arising 
out of the ownership or use of the prop-
erty, or insurance protecting the cred-
itor against the consumer’s default or 
other credit loss. 

(ii) Exemptions for loans secured by 
shares in a cooperative and for certain 
condominium units—(A) Escrow ac-
counts need not be established for 
loans secured by shares in a coopera-
tive; and 

(B) Insurance premiums described in 
paragraph (b)(3)(i) of this section need 
not be included in escrow accounts for 
loans secured by condominium units, 
where the condominium association 
has an obligation to the condominium 
unit owners to maintain a master pol-
icy insuring condominium units. 

(iii) Cancellation. A creditor or 
servicer may permit a consumer to 
cancel the escrow account required in 
paragraph (b)(3)(i) of this section only 
in response to a consumer’s dated writ-
ten request to cancel the escrow ac-
count that is received no earlier than 
365 days after consummation. 

(iv) Definition of escrow account. For 
purposes of this section, ‘‘escrow ac-
count’’ shall have the same meaning as 
in 24 CFR 3500.17(b) as amended. 

(4) Evasion; open-end credit. In connec-
tion with credit secured by a con-
sumer’s principal dwelling that does 
not meet the definition of open-end 
credit in § 226.2(a)(20), a creditor shall 
not structure a home-secured loan as 
an open-end plan to evade the require-
ments of this section. 

[Reg. Z, 73 FR 44603, July 30, 2008] 

EFFECTIVE DATE NOTE: At 73 FR 44603, July 
30, 2008, § 226.35 was added, effective Oct. 1, 
2009, except (b)(3) which is effective Apr. 1, 
2010. 

§ 226.36 Prohibited acts or practices in 
connection with credit secured by a 
consumer’s principal dwelling. 

(a) Mortgage broker defined. For pur-
poses of this section, the term ‘‘mort-
gage broker’’ means a person, other 
than an employee of a creditor, who for 
compensation or other monetary gain, 
or in expectation of compensation or 
other monetary gain, arranges, nego-
tiates, or otherwise obtains an exten-
sion of consumer credit for another 
person. The term includes a person 
meeting this definition, even if the 
consumer credit obligation is initially 
payable to such person, unless the per-
son provides the funds for the trans-
action at consummation out of the per-
son’s own resources, out of deposits 
held by the person, or by drawing on a 
bona fide warehouse line of credit. 

(b) Misrepresentation of value of con-
sumer’s dwelling—(1) Coercion of ap-
praiser. In connection with a consumer 
credit transaction secured by a con-
sumer’s principal dwelling, no creditor 
or mortgage broker, and no affiliate of 
a creditor or mortgage broker shall di-
rectly or indirectly coerce, influence, 
or otherwise encourage an appraiser to 
misstate or misrepresent the value of 
such dwelling. 

(i) Examples of actions that violate 
this paragraph (b)(1) include: 

(A) Implying to an appraiser that 
current or future retention of the ap-
praiser depends on the amount at 
which the appraiser values a con-
sumer’s principal dwelling; 

(B) Excluding an appraiser from con-
sideration for future engagement be-
cause the appraiser reports a value of a 
consumer’s principal dwelling that 
does not meet or exceed a minimum 
threshold; 

(C) Telling an appraiser a minimum 
reported value of a consumer’s prin-
cipal dwelling that is needed to ap-
prove the loan; 

(D) Failing to compensate an ap-
praiser because the appraiser does not 
value a consumer’s principal dwelling 
at or above a certain amount; and 

(E) Conditioning an appraiser’s com-
pensation on loan consummation. 
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