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(B) The penalty will not apply if the 
source of the prepayment funds is a re-
financing by the creditor or an affiliate 
of the creditor; and 

(C) The amount of the periodic pay-
ment of principal or interest or both 
may not change during the four-year 
period following consummation. 

(3) Escrows—(i) Failure to escrow for 
property taxes and insurance. Except as 
provided in paragraph (b)(3)(ii) of this 
section, a creditor may not extend a 
loan secured by a first lien on a prin-
cipal dwelling unless an escrow ac-
count is established before consumma-
tion for payment of property taxes and 
premiums for mortgage-related insur-
ance required by the creditor, such as 
insurance against loss of or damage to 
property, or against liability arising 
out of the ownership or use of the prop-
erty, or insurance protecting the cred-
itor against the consumer’s default or 
other credit loss. 

(ii) Exemptions for loans secured by 
shares in a cooperative and for certain 
condominium units—(A) Escrow ac-
counts need not be established for 
loans secured by shares in a coopera-
tive; and 

(B) Insurance premiums described in 
paragraph (b)(3)(i) of this section need 
not be included in escrow accounts for 
loans secured by condominium units, 
where the condominium association 
has an obligation to the condominium 
unit owners to maintain a master pol-
icy insuring condominium units. 

(iii) Cancellation. A creditor or 
servicer may permit a consumer to 
cancel the escrow account required in 
paragraph (b)(3)(i) of this section only 
in response to a consumer’s dated writ-
ten request to cancel the escrow ac-
count that is received no earlier than 
365 days after consummation. 

(iv) Definition of escrow account. For 
purposes of this section, ‘‘escrow ac-
count’’ shall have the same meaning as 
in 24 CFR 3500.17(b) as amended. 

(4) Evasion; open-end credit. In connec-
tion with credit secured by a con-
sumer’s principal dwelling that does 
not meet the definition of open-end 
credit in § 226.2(a)(20), a creditor shall 
not structure a home-secured loan as 
an open-end plan to evade the require-
ments of this section. 

[Reg. Z, 73 FR 44603, July 30, 2008] 

EFFECTIVE DATE NOTE: At 73 FR 44603, July 
30, 2008, § 226.35 was added, effective Oct. 1, 
2009, except (b)(3) which is effective Apr. 1, 
2010. 

§ 226.36 Prohibited acts or practices in 
connection with credit secured by a 
consumer’s principal dwelling. 

(a) Mortgage broker defined. For pur-
poses of this section, the term ‘‘mort-
gage broker’’ means a person, other 
than an employee of a creditor, who for 
compensation or other monetary gain, 
or in expectation of compensation or 
other monetary gain, arranges, nego-
tiates, or otherwise obtains an exten-
sion of consumer credit for another 
person. The term includes a person 
meeting this definition, even if the 
consumer credit obligation is initially 
payable to such person, unless the per-
son provides the funds for the trans-
action at consummation out of the per-
son’s own resources, out of deposits 
held by the person, or by drawing on a 
bona fide warehouse line of credit. 

(b) Misrepresentation of value of con-
sumer’s dwelling—(1) Coercion of ap-
praiser. In connection with a consumer 
credit transaction secured by a con-
sumer’s principal dwelling, no creditor 
or mortgage broker, and no affiliate of 
a creditor or mortgage broker shall di-
rectly or indirectly coerce, influence, 
or otherwise encourage an appraiser to 
misstate or misrepresent the value of 
such dwelling. 

(i) Examples of actions that violate 
this paragraph (b)(1) include: 

(A) Implying to an appraiser that 
current or future retention of the ap-
praiser depends on the amount at 
which the appraiser values a con-
sumer’s principal dwelling; 

(B) Excluding an appraiser from con-
sideration for future engagement be-
cause the appraiser reports a value of a 
consumer’s principal dwelling that 
does not meet or exceed a minimum 
threshold; 

(C) Telling an appraiser a minimum 
reported value of a consumer’s prin-
cipal dwelling that is needed to ap-
prove the loan; 

(D) Failing to compensate an ap-
praiser because the appraiser does not 
value a consumer’s principal dwelling 
at or above a certain amount; and 

(E) Conditioning an appraiser’s com-
pensation on loan consummation. 
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(ii) Examples of actions that do not 
violate this paragraph (b)(1) include: 

(A) Asking an appraiser to consider 
additional information about a con-
sumer’s principal dwelling or about 
comparable properties; 

(B) Requesting that an appraiser pro-
vide additional information about the 
basis for a valuation; 

(C) Requesting that an appraiser cor-
rect factual errors in a valuation; 

(D) Obtaining multiple appraisals of 
a consumer’s principal dwelling, so 
long as the creditor adheres to a policy 
of selecting the most reliable ap-
praisal, rather than the appraisal that 
states the highest value; 

(E) Withholding compensation from 
an appraiser for breach of contract or 
substandard performance of services as 
provided by contract; and 

(F) Taking action permitted or re-
quired by applicable federal or state 
statute, regulation, or agency guid-
ance. 

(2) When extension of credit prohibited. 
In connection with a consumer credit 
transaction secured by a consumer’s 
principal dwelling, a creditor who 
knows, at or before loan consumma-
tion, of a violation of paragraph (b)(1) 
of this section in connection with an 
appraisal shall not extend credit based 
on such appraisal unless the creditor 
documents that it has acted with rea-
sonable diligence to determine that the 
appraisal does not materially misstate 
or misrepresent the value of such 
dwelling. 

(3) Appraiser defined. As used in this 
paragraph (b), an appraiser is a person 
who engages in the business of pro-
viding assessments of the value of 
dwellings. The term ‘‘appraiser’’ in-
cludes persons that employ, refer, or 
manage appraisers and affiliates of 
such persons. 

(c) Servicing practices. (1) In connec-
tion with a consumer credit trans-
action secured by a consumer’s prin-
cipal dwelling, no servicer shall— 

(i) Fail to credit a payment to the 
consumer’s loan account as of the date 
of receipt, except when a delay in cred-
iting does not result in any charge to 
the consumer or in the reporting of 
negative information to a consumer re-
porting agency, or except as provided 
in paragraph (c)(2) of this section; 

(ii) Impose on the consumer any late 
fee or delinquency charge in connec-
tion with a payment, when the only de-
linquency is attributable to late fees or 
delinquency charges assessed on an 
earlier payment, and the payment is 
otherwise a full payment for the appli-
cable period and is paid on its due date 
or within any applicable grace period; 
or 

(iii) Fail to provide, within a reason-
able time after receiving a request 
from the consumer or any person act-
ing on behalf of the consumer, an accu-
rate statement of the total outstanding 
balance that would be required to sat-
isfy the consumer’s obligation in full 
as of a specified date. 

(2) If a servicer specifies in writing 
requirements for the consumer to fol-
low in making payments, but accepts a 
payment that does not conform to the 
requirements, the servicer shall credit 
the payment as of 5 days after receipt. 

(3) For purposes of this paragraph (c), 
the terms ‘‘servicer’’ and ‘‘servicing’’ 
have the same meanings as provided in 
24 CFR 3500.2(b), as amended. 

(d) This section does not apply to a 
home equity line of credit subject to 
§ 226.5b. 

[Reg. Z, 73 FR 44604, July 30, 2008] 

§§ 226.37–226.38 [Reserved] 

§ 226.39 Mortgage transfer disclosures. 

(a) Scope. The disclosure require-
ments of this section apply to any cov-
ered person except as otherwise pro-
vided in this section. For purposes of 
this section: 

(1) A ‘‘covered person’’ means any per-
son, as defined in § 226.2(a)(22), that be-
comes the owner of an existing mort-
gage loan by acquiring legal title to 
the debt obligation, whether through a 
purchase, assignment, or other trans-
fer, and who acquires more than one 
mortgage loan in any twelve-month pe-
riod. For purposes of this section, a 
servicer of a mortgage loan shall not be 
treated as the owner of the obligation 
if the servicer holds title to the loan or 
it is assigned to the servicer solely for 
the administrative convenience of the 
servicer in servicing the obligation. 
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