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§ 263.110

the study or other matter was necessary solely for preparation of the applicant’s case and not otherwise required by law or sound business or financial practice.
§ 263.107 Statement of fees and expenses.
The application shall be accompanied
by a statement fully documenting the
fees and expenses for which an award is
sought. A separate itemized statement
shall be submitted for each professional firm or individual whose services are covered by the application,
showing the hours spent in work in
connection with the proceeding by each
individual, a description of the specific
services performed, the rate at which
each fee has been computed, any expenses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services performed. The
administrative law judge or the Board
may require the applicant to provide
vouchers, receipts, or other substantiation for any expenses claimed.
§ 263.108 Responses to application.
(a) By counsel for the Board. (1) Within 20 days after service of an application, counsel for the Board may file an
answer to the application.
(2) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in support of the Board’s position. If the answer is based on any alleged facts not
already in the record of the proceeding,
the answer shall include either supporting affidavits or a request for further proceedings under § 263.109, or
both.
(b) Reply to answer. The applicant
may file a reply only if the Board has
addressed in its answer any of the following issues: that the position of the
agency was substantially justified,
that the applicant unduly protracted
the proceedings, or that special circumstances make an award unjust.
Any reply authorized by this section
shall be filed within 15 days of service
of the answer. If the reply is based on
any alleged facts not already in the
record of the proceeding, the reply
shall include either supporting affida-

vits or a request for further proceedings under § 263.109, or both.
(c) Additional response. Additional filings in the nature of pleadings may be
submitted only by leave of the administrative law judge.
§ 263.109 Further proceedings.
(a) General rule. The determination of
a recommended award shall be made by
the administrative law judge on the
basis of the written record of the adversary adjudication, including any
supporting affidavits submitted in connection with the application, unless, on
the motion of either the applicant or
Board counsel, or sua sponte, the administrative law judge or the Board orders further proceedings to amplify the
record such as an informal conference,
oral argument, additional written submissions, or an evidentiary hearing.
Such further proceedings shall be held
only when necessary for full and fair
resolution of the issues arising from
the application and shall be conducted
promptly and expeditiously.
(b) Request for further proceedings. A
request for further proceedings under
this section shall specifically identify
the information sought or the issues in
dispute and shall explain why additional proceedings are necessary.
(c) Hearing. The administrative law
judge shall hold an oral evidentiary
hearing only on disputed issues of material fact which cannot be adequately
resolved through written submissions.
§ 263.110 Recommended decision.
The administrative law judge shall
file with the Board a recommended decision on the fee application not later
than 30 days after the submission of all
pleadings and evidentiary material
concerning the application. The recommended decision shall include written proposed findings and conclusions
on the applicant’s eligibility and its
status as a prevailing party and, if applicable, an explanation of the reasons
for any difference between the amount
requested and the amount of the recommended award. The recommended
decision shall also include, if at issue,
proposed findings as to whether the
Board’s position was substantially justified, whether the applicant unduly
protracted the proceedings, or whether
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