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(c) Service. The application and re-
lated documents shall be served on all 
parties to the adversary adjudication 
in accordance with § 308.11 of the Uni-
form Rules, except that statements of 
net worth shall be served only on coun-
sel for the FDIC. 

(d) Upon receipt of an application, 
the Executive Secretary shall refer the 
matter to the administrative law judge 
who heard the underlying adversary 
proceeding, provided that if the origi-
nal administrative law judge is un-
available, or the Executive Secretary 
determines, in his or her sole discre-
tion, that there is cause to refer the 
matter to a different administrative 
law judge, the matter shall be referred 
to a different administrative law judge. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62102, Nov. 16, 1999] 

§ 308.171 Responses to application. 
(a) By FDIC. (1) Within 20 days after 

service of an application, counsel for 
the FDIC may file with the Executive 
Secretary and serve on all parties an 
answer to the application. Unless coun-
sel for the FDIC requests and is grant-
ed an extension of time for filing or 
files a statement of intent to negotiate 
under § 308.179 of this subpart, failure 
to file an answer within the 20-day pe-
riod will be treated as a consent to the 
award requested. 

(2) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in sup-
port of the FDIC’s position. If the an-
swer is based on any alleged facts not 
already in the record of the proceeding, 
the answer shall include either sup-
porting affidavits or a request for fur-
ther proceedings under § 308.180. 

(b) Reply to answer. The applicant 
may file a reply with regard to an ap-
plication filed pursuant to 5 U.S.C. 504 
(a)(1), if the FDIC has addressed in its 
answer any of the following issues: 
that the position of the FDIC was sub-
stantially justified, that the applicant 
unduly protracted the proceedings, or 
that special circumstances make an 
award unjust. The applicant may file a 
reply with regard to an application 
filed pursuant to 5 U.S.C. 504 (a)(4), if 
the FDIC has addressed in its answer 
any of the following issues: that the 
applicant has committed a willful vio-

lation of law or otherwise acted in bad 
faith, that the FDIC’s demand is rea-
sonable when compared to the decision 
of the administrative law judge or that 
special circumstances make an award 
unjust. The reply shall be filed within 
15 days after service of the answer. If 
the reply is based on any alleged facts 
not already in the record of the pro-
ceeding, the reply shall include either 
supporting affidavits or a request for 
further proceedings under § 308.180. 

(c) By other parties. Any party to the 
adversary adjudication, other than the 
applicant and the FDIC, may file com-
ments on an application within 20 days 
after service of the application. If the 
applicant is entitled to file a reply to 
the FDIC’s answer under paragraph (b) 
of this section, another party may file 
comments on the answer within 15 days 
after service of the answer. A com-
menting party may not participate in 
any further proceedings on the applica-
tion unless the administrative law 
judge determines that the public inter-
est requires such participation in order 
to permit additional exploration of 
matters raised in the comments. 

(d) Additional response. Additional fil-
ings in the nature of pleadings may be 
submitted only by leave of the admin-
istrative law judge. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62102, Nov. 16, 1999] 

§ 308.172 Eligibility of applicants. 

(a) Genera1 rule. To be eligible for an 
award under this subpart, an applicant 
must have been named or admitted as 
a party to the proceeding. In addition, 
the applicant must show that it meets 
all other conditions of eligibility set 
out in paragraph (b) of this section. 

(b) Types of eligible applicant. The 
types of eligible applicant are: 

(1) An individual with a net worth of 
not more than $2,000,000 at the time the 
adversary adjudication was initiated; 
or 

(2) Any owner of an unincorporated 
business, or any partnership, corpora-
tion, associations, unit of local govern-
ment or organization, the net worth of 
which did not exceed $7,000,000 and 
which did not have more than 500 em-
ployees at the time the adversary adju-
dication was initiated. 
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(3) For purposes of an application 
filed pursuant to 5 U.S.C. 504(a)(4), a 
small entity as defined in 5 U.S.C. 601. 

(c) Factors to be considered. In deter-
mining the types of eligible applicants: 

(1) An applicant who owns an unin-
corporated business shall be considered 
as an individual rather than a sole 
owner of an unincorporated business if 
the issues on which he or she prevails 
are related to personal interests rather 
than to business interests. 

(2) An applicant’s net worth includes 
the value of any assets disposed of for 
the purpose of meeting an eligibility 
standard and excludes the value of any 
obligations incurred for this purpose. 
Transfers of assets or obligations in-
curred for less than reasonably equiva-
lent value will be presumed to have 
been made for this purpose. 

(3) The net worth of a bank shall be 
established by the net worth informa-
tion reported in conformity with appli-
cable instructions and guidelines on 
the bank’s Consolidated Report of Con-
dition and Income filed for the last re-
porting date before the initiation of 
the adversary adjudication. 

(4) The employees of an applicant in-
clude all those persons who were regu-
larly providing services for remunera-
tion for the applicant, under its direc-
tion and control, on the date the adver-
sary adjudication was initiated. Part- 
time employees are included as though 
they were full-time employees. 

(5) The net worth and number of em-
ployees of the applicant and all of its 
affiliates shall be aggregated to deter-
mine eligibility. The aggregated net 
worth shall be adjusted if necessary to 
avoid counting the net worth of any 
entity twice. As used in this subpart, 
affiliates are individuals, corporations, 
and entities that directly or indirectly 
or acting through one or more entities 
control a majority of the voting shares 
of the applicant; and corporations and 
entities of which the applicant directly 
or indirectly owns or controls a major-
ity of the voting shares. The Board of 
Directors may, however, on the rec-
ommendation of the administrative 
law judge, or otherwise, determine that 
such aggregation with regard to one or 
more of the applicant’s affiliates would 
be unjust and contrary to the purposes 
of this subpart in light of the actual re-

lationship between the affiliated enti-
ties. In such a case the net worth and 
employees of the relevant affiliate or 
affiliates will not be aggregated with 
those of the applicant. In addition, the 
Board of Directors may determine that 
financial relationships of the applicant 
other than those described in this para-
graph constitute special circumstances 
that would make an award unjust. 

(6) An applicant that participates in 
a proceeding primarily on behalf of one 
or more other persons or entities that 
would be ineligible is not itself eligible 
for an award. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62102, Nov. 16, 1999] 

§ 308.173 Prevailing party. 
(a) General rule. An eligible applicant 

who, following an adversary adjudica-
tion has gained victory on the merits 
in the proceeding is a ‘‘prevailing 
party’’. An eligible applicant may be a 
‘‘prevailing party’’ if a settlement of 
the proceeding was effected on terms 
favorable to it or if the proceeding 
against it has been dismissed. In appro-
priate situations an applicant may also 
have prevailed if the outcome of the 
proceeding has substantially vindi-
cated the applicant’s position on the 
significant substantive matters at 
issue, even though the applicant has 
not totally avoided adverse final ac-
tion. 

(b) Segregation of costs. When a pro-
ceeding has presented a number of dis-
crete substantive issues, an applicant 
may have prevailed even though all the 
issues were not resolved in its favor. If 
such an applicant is deemed to have 
prevailed, any award shall be based on 
the fees and expenses incurred in con-
nection with the discrete significant 
substantive issue or issues on which 
the applicant’s position has been 
upheld. If such segregation of costs is 
not practicable, the award may be 
based on a fair proration of those fees 
and expenses incurred in the entire 
proceeding which would be recoverable 
under § 308.175 if proration were not 
performed, whether separate or pro-
rated treatment is appropriate, and the 
appropriate proration percentage, shall 
be determined on the facts of the par-
ticular case. Attention shall be given 
to the significance and nature of the 
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