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securitization or participation that 
was in effect before such repeal or 
modification. 

[65 FR 49191, Aug. 11, 2000, as amended at 74 
FR 59068, Nov. 17, 2009] 

§ 360.7 Post-insolvency interest. 
(a) Purpose and scope. This section es-

tablishes rules governing the calcula-
tion and distribution of post-insol-
vency interest to creditors with proven 
claims in all FDIC-administered receiv-
erships established after June 13, 2002. 

(b) Definitions—(1) Equityholder. The 
owner of an equity interest in a failed 
depository institution, whether such 
ownership is represented by stock, 
membership in a mutual association, 
or otherwise. 

(2) Post-insolvency interest. Interest 
calculated from the date the receiver-
ship is established on proven creditor 
claims in receiverships with surplus 
funds. 

(3) Post-insolvency interest rate. For 
any calendar quarter, the coupon 
equivalent yield of the average dis-
count rate set on the three-month 
Treasury bill at the last auction held 
by the United States Treasury Depart-
ment during the preceding calendar 
quarter, and adjusted each quarter 
thereafter. 

(4) Principal amount. The proven 
claim amount and any interest accrued 
thereon as of the date the receivership 
is established. 

(5) Proven claim. A claim that is al-
lowed by a receiver or upon which a 
final non-appealable judgment has been 
entered in favor of a claimant against 
a receivership by a court with jurisdic-
tion to adjudicate the claim. 

(c) Post-insolvency interest distribu-
tions. (1) Post-insolvency interest shall 
only be distributed following satisfac-
tion by the receiver of the principal 
amount of all creditor claims. 

(2) The receiver shall distribute post- 
insolvency interest at the post-insol-
vency interest rate prior to making 
any distribution to equityholders. 
Post-insolvency interest distributions 
shall be made in the order of priority 
set forth in section 11(d)(11)(A) of the 
Federal Deposit Insurance Act, 12 
U.S.C. 1821(d)(11)(A). 

(3) Post-insolvency interest distribu-
tions shall be made at such time as the 

receiver determines that such distribu-
tions are appropriate and only to the 
extent of funds available in the receiv-
ership estate. Post-insolvency interest 
shall be calculated on the outstanding 
balance of a proven claim, as reduced 
from time to time by any interim divi-
dend distributions, from the date the 
receivership is established until the 
principal amount of a proven claim has 
been fully distributed but not there-
after. Post-insolvency interest shall be 
calculated on a contingent claim from 
the date such claim becomes proven. 

(4) Post-insolvency interest shall be 
determined using a simple interest 
method of calculation. 

[67 FR 34386, May 14, 2002] 

§ 360.8 Method for determining deposit 
and other liability account balances 
at a failed insured depository insti-
tution. 

(a) Purpose. The purpose of this sec-
tion is to describe the process the FDIC 
will use to determine deposit and other 
liability account balances for insur-
ance coverage and receivership pur-
poses at a failed insured depository in-
stitution. 

(b) Definitions—(1) The FDIC Cutoff 
Point means the point in time the FDIC 
establishes after it has been appointed 
receiver of a failed insured depository 
institution and takes control of the 
failed institution. 

(2) The Applicable Cutoff Time for a 
specific type of deposit account trans-
action means the earlier of either the 
failed institution’s normal cutoff time 
for that specific type of transaction or 
the FDIC Cutoff Point. 

(3) Close-of-Business Account Balance 
means the closing end-of-day ledger 
balance of a deposit or other liability 
account on the day of failure of an in-
sured depository institution deter-
mined by using the Applicable Cutoff 
Times. This balance may be adjusted to 
reflect steps taken by the receiver to 
ensure that funds are not received by 
or removed from the institution after 
the FDIC Cutoff Point. 

(4) A sweep account is an account held 
pursuant to a contract between an in-
sured depository institution and its 
customer involving the pre-arranged, 
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automated transfer of funds from a de-
posit account to either another ac-
count or investment vehicle located 
within the depository institution 
(internal sweep account), or an invest-
ment vehicle located outside the depos-
itory institution (external sweep ac-
count). 

(c) Principles—(1) In making deposit 
insurance determinations and in deter-
mining the value and nature of claims 
against the receivership on the institu-
tion’s date of failure, the FDIC, as in-
surer and receiver, will treat deposits 
and other liabilities of the failed insti-
tution according to the ownership and 
nature of the underlying obligations 
based on end-of-day ledger balances for 
each account using, except as expressly 
provided otherwise in this section, the 
depository institution’s normal posting 
procedures. 

(2) In its role as receiver of a failed 
insured depository institution, in order 
to ensure the proper distribution of the 
failed institution’s assets under the 
FDI Act (12 U.S.C. 1821(d)(11)) as of the 
FDIC Cutoff Point, the FDIC will use 
its best efforts to take all steps nec-
essary to stop the generation, via 
transactions or transfers coming from 
or going outside the institution, of new 
liabilities or extinguishing existing li-
abilities for the depository institution. 

(3) End-of-day ledger balances are 
subject to corrections for posted trans-
actions that are inconsistent with the 
above principles. 

(d) Determining closing day balances— 
(1) In determining account balances for 
insurance coverage and receivership 
purposes at a failed insured depository 
institution, the FDIC will use Close-of- 
Business Account Balances. 

(2) A check posted to the Close-of- 
Business Account Balance but not col-
lected by the depository institution 
will be included as part of the balance, 
subject to the correction of errors and 
omissions and adjustments for 
uncollectible items that the FDIC may 
make in its role as receiver of the 
failed depository institution. 

(3) In determining Close-of-Business 
Account Balances involving sweep ac-
counts: 

(i) For internal sweep accounts, the 
FDIC will determine the ownership of 
the funds and the nature of the receiv-

ership claim based on the records es-
tablished and maintained by the insti-
tution for that specific account or in-
vestment vehicle as of the closing day 
end-of-day ledger balance. (For exam-
ple, if a sweep account entails the daily 
transfer of funds from a demand de-
posit account to a Eurodollar account 
at a foreign branch of the insured de-
pository institution, if the institution 
should fail on that day, the FDIC 
would treat the funds swept to the 
Eurodollar account, as reflected on the 
institution’s end-of-day records, as an 
unsecured general creditor’s claim 
against the receivership.); 

(ii) For external sweep accounts, the 
FDIC will treat swept funds consistent 
with their status in the end-of-day 
ledger balances of the depository insti-
tution and the external entity, as long 
as the transfer of funds is completed 
prior to the Applicable Cutoff Time. 
(For example, if funds held in connec-
tion with a money market sweep ac-
count are wired from a customer’s de-
posit account at the insured depository 
institution to the mutual fund prior to 
the Applicable Cutoff Time, if the in-
stitution should fail on that day, the 
FDIC would recognize that sweep 
transaction as completed for claims 
and receivership purposes.); 

(iii) For repurchase agreement sweep 
accounts, where, as a result of the 
sweep transaction, the customer be-
comes either the legal owner of identi-
fied assets subject to repurchase or ob-
tains a perfected security interest in 
those assets, the FDIC will recognize, 
for receivership purposes, the cus-
tomer’s ownership interest or security 
interest in the assets. 

(4) For deposit insurance and receiv-
ership purposes in connection with the 
failure of an insured depository institu-
tion, the FDIC will determine the 
rights of the depositor or other liabil-
ity holder as of the point the Close-of- 
Business Account Balance is calculated. 

(e) Disclosure requirements. Beginning 
July 1, 2009, in all new sweep account 
contracts, in renewals of existing 
sweep account contracts and within 
sixty days after July 1, 2009, and no less 
than annually thereafter, institutions 
must prominently disclose in writing 
to sweep account customers whether 
their swept funds are deposits within 

VerDate Nov<24>2008 09:06 Mar 10, 2010 Jkt 220038 PO 00000 Frm 00547 Fmt 8010 Sfmt 8010 Y:\SGML\220038.XXX 220038cp
ric

e-
se

w
el

l o
n 

D
S

K
89

S
0Y

B
1P

R
O

D
 w

ith
 C

F
R



538 

12 CFR Ch. III (1–1–10 Edition) § 360.9 

the meaning of 12 U.S.C. 1813(l). If the 
funds are not deposits, the institution 
must further disclose the status such 
funds would have if the institution 
failed—for example, general creditor 
status or secured creditor status. Such 
disclosures must be consistent with 
how the institution reports such funds 
on its quarterly Consolidated Reports 
of Condition and Income or Thrift Fi-
nancial Reports. The disclosure re-
quirements imposed under this provi-
sion do not apply to sweep accounts 
where: The transfers are within a sin-
gle account, or a sub-account; or the 
sweep account involves only deposit- 
to-deposit sweeps, such as zero-balance 
accounts, unless the sweep results in a 
change in the customer’s insurance 
coverage. 

[74 FR 5806, Feb. 2, 2009] 

§ 360.9 Large-bank deposit insurance 
determination modernization. 

(a) Purpose and scope. This section is 
intended to allow the deposit and other 
operations of a large insured deposi-
tory institution (defined as a ‘‘Covered 
Institution’’) to continue functioning 
on the day following failure. It also is 
intended to permit the FDIC to fulfill 
its legal mandates regarding the reso-
lution of failed insured institutions to 
provide liquidity to depositors prompt-
ly, enhance market discipline, ensure 
equitable treatment of depositors at 
different institutions and reduce the 
FDIC’s costs by preserving the fran-
chise value of a failed institution. 

(b) Definitions. (1) A covered Institution 
means an insured depository institu-
tion which, based on items as defined 
in Reports of Income and Condition or 
Thrift Financial Reports filed with the 
applicable federal regulator, has at 
least $2 billion in deposits and at least 
either: 

(i) 250,000 deposit accounts; or 
(ii) $20 billion in total assets, regard-

less of the number of deposit accounts. 
(2) Deposits, number of deposit accounts 

and total assets are as defined in the in-
structions for the filing of Reports of 
Income and Condition and Thrift Fi-
nancial Reports, as applicable to the 
insured depository institution for de-
termining whether it qualifies as a cov-
ered institution. A foreign deposit 
means an uninsured deposit liability 

maintained in a foreign branch of an 
insured depository institution. An 
international banking facility deposit is 
as defined by the Board of Governors of 
the Federal Reserve System in Regula-
tion D (12 CFR § 204.8(a)(2)). A demand 
deposit account, NOW account, money 
market deposit account, savings deposit 
account and time deposit account are as 
defined in the instructions for the fil-
ing of Reports of Income and Condition 
and Thrift Financial Reports. 

(3) Sweep account arrangements con-
sist of a deposit account linked to an 
interest-bearing investment vehicle 
whereby funds are swept to and from 
the deposit account according to pre-
arranged rules, usually on a daily 
basis, where the sweep investment ve-
hicle is not a deposit and is reflected 
on the books and records of the Covered 
Institution. 

(4) Automated credit account arrange-
ments consist of a deposit account into 
which funds are automatically credited 
from an interest-bearing investment 
vehicle where the funds in the interest- 
bearing investment vehicle were not 
invested by prearranged rules. 

(5) Non-covered institution means an 
insured depository institution that 
does not meet the definition of a cov-
ered institution. 

(6) Provisional hold means an effective 
restriction on access to some or all of 
a deposit or other liability account 
after the failure of an insured deposi-
tory institution. 

(c) Posting and removing provisional 
holds. (1) A covered institution shall 
have in place an automated process for 
implementing a provisional hold on de-
posit accounts, foreign deposit ac-
counts and sweep and automated credit 
account arrangements immediately 
following the determination of the 
close-of-business account balances, as 
defined in § 360.8(b)(3), at the failed cov-
ered institution. 

(2) The system requirements under 
paragraph (c)(1) must have the capa-
bility of placing the provisional holds 
prescribed under that provision no 
later than 9 a.m. local time the day fol-
lowing the FDIC cutoff point, as de-
fined in § 360.8(b)(1). 
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