
661 

Federal Deposit Insurance Corporation § 371.2 

shall constitute, to the extent of pay-
ments made, satisfaction of all FDIC 
obligations under the debt guarantee 
program with respect to that debt-
holder or holders. Acceptance of any 
such payments shall constitute a re-
lease of any liability of the FDIC under 
the debt guarantee program with re-
spect to those payments. Each partici-
pating entity agrees and acknowledges 
that it shall be indebted to the FDIC 
for any payments made under these 
provisions (including amounts paid to a 
participating entity in return for its 
assumption of a guaranteed debt 
issuance) and shall honor immediately 
a demand by the FDIC for reimburse-
ment therefore. A participating enti-
ty’s undertakings in this regard shall 
be evidenced and governed by the 
‘‘Master Agreement’’ it shall execute 
and submit, in connection with its 
election pursuant to § 370.6(b) to par-
ticipate in the Debt Guarantee Pro-
gram. 

(6) Final determination; review of final 
determination. The FDIC’s determina-
tion under this paragraph shall be a 
final administrative determination 
subject to judicial review. The holder 
of FDIC-guaranteed debt shall have the 
right to seek judicial review of the 
FDIC’s final determination in the 
United States District Court for the 
District of Columbia or the United 
States District Court for the federal 
district where the issuer’s principal 
place of business was located. Failure 
of the holder of the FDIC-guaranteed 
debt to seek such judicial review with-
in sixty (60) days of the date of the ren-
dering of the final determination will 
deprive the holder of the FDIC-guaran-
teed debt of all further rights and rem-
edies with respect to the guarantee 
claim. 

[73 FR 72266, Nov. 26, 2008, as amended at 74 
FR 9525, Mar. 4, 2009; 74 FR 12085, Mar. 23, 
2009; 74 FR 26945, June 5, 2009] 
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§ 371.1 Scope, purpose and applica-
bility. 

(a) Scope. This part applies to insured 
depository institutions that are in a 
troubled condition as defined in 
§ 371.2(f). 

(b) Purpose. This part establishes rec-
ordkeeping requirements with respect 
to qualified financial contracts for in-
sured depository institutions that are 
in a troubled condition. 

(c) Applicability. An insured deposi-
tory institution shall comply with this 
part within 60 days after written notifi-
cation by the institution’s appropriate 
Federal banking agency or the FDIC 
that it is in a troubled condition under 
§ 371.2(f). The FDIC may, at its discre-
tion, grant one or more extensions of 
time for compliance with this part. No 
single extension shall be for a period of 
more than 30 days. An insured deposi-
tory institution may request an exten-
sion of time by submitting a written 
request to the FDIC at least 15 days 
prior to the deadline for its compliance 
with the requirements of this part. The 
written request for an extension must 
contain a statement of the reasons why 
the institution cannot comply by the 
deadline for compliance. 

§ 371.2 Definitions. 

For purposes of this part: 
(a) Affiliate means any company that 

controls, is controlled by, or is under 
common control with another com-
pany. 

(b) Appropriate Federal banking agency 
means the agency or agencies des-
ignated under 12 U.S.C. 1813(q). 

(c) Insured depository institution 
means any bank or savings association, 
as defined in 12 U.S.C. 1813, the deposits 
of which are insured by the FDIC. 

(d) Position means the rights and obli-
gations of a person or entity as a party 
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to an individual transaction under a 
QFC. 

(e) Qualified financial contracts (QFCs) 
mean those qualified financial con-
tracts that are defined in 12 U.S.C. 
1821(e)(8)(D) to include securities con-
tracts, commodity contracts, forward 
contracts, repurchase agreements, and 
swap agreements and any other con-
tract determined by the FDIC to be a 
QFC as defined in that section. 

(f) Troubled condition means for pur-
poses of this part, any insured deposi-
tory institution that: 

(1) Has a composite rating, as deter-
mined by its appropriate Federal bank-
ing agency in its most recent report of 
examination, of 3 (only for insured de-
pository institutions with total con-
solidated assets of ten billion dollars or 
greater), 4, or 5 under the Uniform Fi-
nancial Institution Rating System, or 
in the case of an insured branch of a 
foreign bank, an equivalent rating; 

(2) Is subject to a proceeding initi-
ated by the FDIC for termination or 
suspension of deposit insurance; 

(3) Is subject to a cease-and-desist 
order or written agreement issued by 
the appropriate Federal banking agen-
cy, as defined in 12 U.S.C. 1813(q), that 
requires action to improve the finan-
cial condition of the insured depository 
institution or is subject to a pro-
ceeding initiated by the appropriate 
Federal banking agency which con-
templates the issuance of an order that 
requires action to improve the finan-
cial condition of the insured depository 
institution, unless otherwise informed 
in writing by the appropriate Federal 
banking agency; 

(4) Is informed in writing by the in-
sured depository institution’s appro-
priate Federal banking agency that it 
is in troubled condition for purposes of 
12 U.S.C. 1831i on the basis of the insti-
tution’s most recent report of condi-
tion or report of examination, or other 
information available to the institu-
tion’s appropriate Federal banking 
agency; or 

(5) Is determined by the appropriate 
Federal banking agency or the FDIC in 
consultation with the appropriate Fed-
eral banking agency to be experiencing 
a significant deterioration of capital or 
significant funding difficulties or li-
quidity stress, notwithstanding the 

composite rating of the institution by 
its appropriate Federal banking agency 
in its most recent report of examina-
tion. 

§ 371.3 Form, availability and mainte-
nance of records. 

(a) Form and availability. The records 
required to be maintained by an in-
sured depository institution for QFCs 
under this part— 

(1) Except for records that must be 
maintained through electronic files 
under appendix A of this part, may be 
maintained in any form, including in 
an electronic file, provided that the 
records are updated at least daily; 

(2) If the records are not maintained 
in written form, will be capable of 
being reproduced or printed in written 
form; and 

(3) Will be made available upon writ-
ten request by the FDIC immediately 
at the close of processing of the insti-
tution’s business day, for a period pro-
vided in that written request. 

(b) Maintenance of records after the in-
stitution is no longer in a troubled condi-
tion. Insured depository institutions 
that are in a troubled condition as de-
fined in § 371.2(f) shall continue to 
maintain the capacity to produce 
records required under this part on a 
daily basis for a period of one year 
after the date that the appropriate 
Federal banking agency notifies the in-
stitution that it is no longer in a trou-
bled condition as defined in § 371.2(f). 

(c) Maintenance of records after an ac-
quisition of an institution that is in a 
troubled condition. If an insured deposi-
tory institution that has been deter-
mined by the appropriate Federal 
banking agency to be in a troubled con-
dition ceases to exist as an insured de-
pository institution as a result of a 
merger or a similar transaction into an 
insured depository institution that is 
not in a troubled condition imme-
diately following the acquisition, the 
obligation to maintain records under 
this part on a daily basis will termi-
nate when the institution in a troubled 
condition ceases to exist as a sepa-
rately insured depository institution. 

§ 371.4 Content of records. 
For each QFC for which an insured 

depository institution is a party or is 
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