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PART 558—POSSESSION BY CON-
SERVATORS AND RECEIVERS FOR 
FEDERAL AND STATE SAVINGS 
ASSOCIATIONS 

Sec. 
558.1 Procedure upon taking possession. 
558.2 Notice of appointment. 

AUTHORITY: 12 U.S.C. 1462, 1462a, 1463, 1464, 
1467a. 

§ 558.1 Procedure upon taking posses-
sion. 

(a) The conservator or receiver for a 
Federal or state savings association 
shall take possession of the savings as-
sociation by taking possession of the 
principal office of the Federal or state 
savings association in accordance with 
the terms of the Director’s appoint-
ment. 

(b) Upon taking possession, the con-
servator or receiver shall immediately: 

(1) Take possession of the savings as-
sociation’s books, records and assets. 

(2) Notify in writing, served person-
ally or by registered mail or telegraph, 
all persons and entities that the con-
servator or receiver knows to be hold-
ing or in possession of assets of the 
savings association, that the conser-
vator or receiver has succeeded to all 
rights, titles, powers and privileges of 
the savings associations. 

(3) File with the Corporate Secretary 
a statement that possession was taken, 
including the time of the taking, which 
statement shall be conclusive evidence 
thereof. 

(4) Post a notice on the door of the 
principal and other offices of the sav-
ings association in the form prescribed 
by the Director of the OTS. 

(5) By operation of law and without 
any conveyance or other instrument, 
act or deed, succeed to the rights, ti-
tles, powers and privileges of the sav-
ings association, and to the rights, 
powers, and privileges of its stock-
holders, members, accountholders, de-
positors, officers, and directors. No 
stockholder, member, accountholder, 
depositor, officer or director shall 
thereafter have or exercise any right, 
power, or privilege, or act in connec-

tion with any of the savings associa-
tion’s assets or property. 

[58 FR 4312, Jan. 14, 1993, as amended at 59 
FR 53571, Oct. 25, 1994; 73 FR 18, Jan. 2, 2008] 

§ 558.2 Notice of appointment. 

(a) When the Director of OTS issues 
an order for the appointment of a con-
servator or receiver, the Director will 
designate the persons or entities whose 
employees or agents must, before the 
conservator or receiver takes posses-
sion of the savings association: 

(1) Give notice of the appointment to 
any officer or employee who is present 
in and appears to be in charge at the 
principal office of the savings associa-
tion as determined by OTS. 

(2) Serve a copy of the order for the 
appointment upon the savings associa-
tion or upon the conservator by: 

(i) Leaving a certified copy of the 
order of appointment at the principal 
office of the savings association as de-
termined by OTS; or 

(ii) Handing a certified copy of the 
order of appointment to the previous 
conservator of the savings association, 
or to the officer or employee of the sav-
ings association, or to the previous 
conservator who is present in and ap-
pears to be in charge at the principal 
office of the savings association as de-
termined by OTS. 

(3) File with the Secretary of OTS a 
statement that includes the date and 
time that notice of the appointment 
was given and service of the order of 
appointment was made. 

(b) If the Director of OTS appoints a 
conservator or receiver under this part, 
OTS will immediately file a notice of 
the appointment for publication in the 
FEDERAL REGISTER. 

[73 FR 18, Jan. 2, 2008] 

PART 559—SUBORDINATE 
ORGANIZATIONS 

Sec. 
559.1 What does this part cover? 
559.2 Definitions. 

Subpart A—Regulations Applicable to 
Federal Savings Associations 

559.3 What are the characteristics of, and 
what requirements apply to, subordinate 
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organizations of Federal savings associa-
tions? 

559.4 What activities are preapproved for 
service corporations? 

559.5 How much may a savings association 
invest in service corporations or lower- 
tier entities? 

Subpart B—Regulations Applicable to All 
Savings Associations 

559.10 How must separate corporate identi-
ties be maintained? 

559.11 What notices are required to estab-
lish or acquire a new subsidiary or en-
gage in new activities through an exist-
ing subsidiary? 

559.12 How may a subsidiary of a savings as-
sociation issue securities? 

559.13 How may a savings association exer-
cise its salvage power in connection with 
its service corporation or lower-tier enti-
ties? 

AUTHORITY: 12 U.S.C. 1462, 1462a, 1463, 1464, 
1828. 

SOURCE: 61 FR 66571, Dec. 18, 1996, unless 
otherwise noted. 

§ 559.1 What does this part cover? 

(a) OTS is issuing this part 559 pursu-
ant to its general rulemaking and su-
pervisory authority under the Home 
Owners’ Loan Act, 12 U.S.C. 1462 et seq., 
and its specific authority under section 
18(m) of the Federal Deposit Insurance 
Act, 12 U.S.C. 1828(m). Subpart A of 
this part 559 applies to subordinate or-
ganizations of federal savings associa-
tions. Subpart B of this part applies to 
subordinate organizations of all sav-
ings associations. OTS may, at any 
time, limit a savings association’s in-
vestment in any of these entities, or 
may limit or refuse to permit any ac-
tivities of any of these entities for su-
pervisory, legal, or safety and sound-
ness reasons. 

(b) Notices under this part are appli-
cations for purposes of statutory and 
regulatory references to ‘‘applica-
tions.’’ Any conditions that OTS im-
poses in approving any application are 
enforceable as a condition imposed in 
writing by the OTS in connection with 
the granting of a request by a savings 
association within the meaning of 12 
U.S.C. 1818(b) or 1818(i). 

§ 559.2 Definitions. 

For purposes of this part: 

Control has the same meaning as in 
part 574 of this chapter. 

GAAP-consolidated subsidiary means 
an entity in which a savings associa-
tion has a direct or indirect ownership 
interest and whose assets are consoli-
dated with those of the savings associa-
tion for purposes of reporting under 
Generally Accepted Accounting Prin-
ciples (GAAP). Generally, these are en-
tities in which a savings association 
has a majority ownership interest. 

Lower-tier entity includes any com-
pany in which an operating subsidiary 
or a service corporation has a direct or 
indirect ownership interest. 

Operating subsidiary means any entity 
that satisfies all of the requirements 
for an operating subsidiary set forth in 
§ 559.3 of this part and that is des-
ignated by the parent savings associa-
tion as an operating subsidiary pursu-
ant to § 559.3 of this part. More than 
50% of the voting shares of an oper-
ating subsidiary must be owned, di-
rectly or indirectly, by a federal sav-
ings association and no other person or 
entity may exercise effective operating 
control. An operating subsidiary may 
only engage in activities permissible 
for a federal savings association. 

Ownership interest means any equity 
interest in a business organization, in-
cluding stock, limited or general part-
nership interests, or shares in a limited 
liability company. 

Service corporation means any entity 
that satisfies all of the requirements 
for service corporations in 12 U.S.C. 
1464(c)(4)(B) and § 559.3 of this part and 
that is designated by the investing sav-
ings association as a service corpora-
tion pursuant to § 559.3 of this part. A 
service corporation must be organized 
under the laws of the state where the 
federal savings association’s home of-
fice is located, may only be owned by 
savings associations with home offices 
in that state, and may engage in the 
activities identified in §§ 559.3(e)(2) and 
559.4 of this part. 

Subordinate organization means any 
corporation, partnership, business 
trust, association, joint venture, pool, 
syndicate, or other similar business or-
ganization in which a savings associa-
tion has a direct or indirect ownership 
interest, unless that ownership interest 
qualifies as a pass-through investment 

VerDate Nov<24>2008 09:21 Feb 19, 2010 Jkt 220039 PO 00000 Frm 00185 Fmt 8010 Sfmt 8010 Y:\SGML\220039.XXX 220039w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



176 

12 CFR Ch. V (1–1–10 Edition) § 559.3 

pursuant to § 560.32 of this chapter and 
is so designated by the investing sav-
ings association. 

Subsidiary means any subordinate or-
ganization directly or indirectly con-
trolled by a savings association. 

Subpart A—Regulations Applica-
ble to Federal Savings Asso-
ciations 

§ 559.3 What are the characteristics of, 
and what requirements apply to, 
subordinate organizations of Fed-
eral savings associations? 

A federal savings association (‘‘you’’) 
that meets the requirements of this 

section, as detailed in the following 
chart, may establish, or obtain an in-
terest in an operating subsidiary or a 
service corporation. For ease of ref-
erence, this section cross-references 
other regulations in this chapter af-
fecting operating subsidiaries and serv-
ice corporations. You should refer to 
those regulations for the details of how 
they apply. The chart also discusses 
the regulations that may apply to 
lower-tier entities in which you have 
an indirect ownership interest through 
your operating subsidiary or service 
corporation. The chart follows: 

Operating subsidiary Service corporation 

(a) How may a federal savings as-
sociation (‘‘you’’) establish an op-
erating subsidiary or a service 
corporation? 

(1) You must file a notice satis-
fying § 559.11. Any finance sub-
sidiary that existed on January 
1, 1997 is deemed an operating 
subsidiary without further action 
on your part. 

(2) You must file a notice satis-
fying § 559.11. Depending upon 
your condition and the activities 
in which the service corporation 
will engage, § 559.3(e)(2) may 
require you to file an application. 

(b) Who may be an owner? (1) Anyone may have an owner-
ship interest in an operating 
subsidiary. 

(2) Only savings associations with 
home offices in the state where 
you have your home office may 
have an ownership interest in 
any service corporation in which 
you invest. 

(c) What ownership requirements 
apply? 

(1) You must own, directly or indi-
rectly, more than 50% of the 
voting shares of the operating 
subsidiary. No one else may ex-
ercise effective operating con-
trol. 

(2) You are not required to have 
any particular percentage own-
ership interest and need not 
have control of the service cor-
poration. 

(d) What geographic restrictions 
apply? 

(1) An operating subsidiary may 
be organized in any geographic 
location. 

(2) A service corporation must be 
organized in the state where 
your home office is located. 

(e) What activities are permissible? (1) After you have notified OTS in 
accordance with § 559.11, an 
operating subsidiary may en-
gage in any activity that you 
may conduct directly. You may 
hold another insured depository 
institution as an operating sub-
sidiary. 

(2)(i) If you are eligible for expe-
dited treatment under § 516.5 of 
this chapter, and notify OTS as 
required by § 559.11, your serv-
ice corporation may engage in 
the preapproved activities listed 
in § 559.4. You may request 
OTS approval for your service 
corporation to engage in any 
other activity reasonably related 
to the activities of financial insti-
tutions by filing an application in 
accordance with standard treat-
ment processing procedures at 
part 516, subparts A and E of 
this chapter. 
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Operating subsidiary Service corporation 

(ii) If you are subject to standard 
treatment under § 516.5 of this 
chapter, and notify OTS as re-
quired by § 559.11, your service 
corporation may engage in any 
activity that you may conduct di-
rectly except taking deposits. 
You may request OTS approval 
for your service corporation to 
engage in any other activity rea-
sonably related to the activities 
of financial institutions, including 
the activities set forth in 
§ 559.4(b)–(j), by filing an appli-
cation in accordance with stand-
ard treatment processing proce-
dures at part 516, subparts A 
and E of this chapter. 

(f) May the operating subsidiary or 
service corporation invest in 
lower-tier entities? 

(1)(i) An operating subsidiary may 
itself hold an operating sub-
sidiary. Part 559 applies equally 
to a lower-tier operating sub-
sidiary. In applying the regula-
tions in this part, the investing 
operating subsidiary should sub-
stitute ‘‘investing operating sub-
sidiary’’ wherever the part uses 
‘‘you’’ or ‘‘savings association.’’ 

(2) A service corporation may in-
vest in all types of lower-tier en-
tities as long as the lower-tier 
entity is engaged solely in activi-
ties that are permissible for a 
service corporation. All of the re-
quirements of this part apply to 
such entities except for para-
graphs (b)(2) and (d)(2) of this 
section. 

(ii) An operating subsidiary may 
also invest in other types of 
lower-tier entities. These entities 
must comply with all of the re-
quirements of this part 559 that 
apply to service corporations ex-
cept for paragraphs (b)(2) and 
(d)(2) of this section. 

(g) How much may a federal sav-
ings association invest? 

(1) There are no limits on the 
amount you may invest in your 
operating subsidiaries, either 
separately or in the aggregate. 

(2) Section 559.5 limits your ag-
gregate investments in service 
corporations and indicates when 
your investments (both debt and 
equity) in lower-tier entities must 
be aggregated with your invest-
ments in service corporations. 

(h) Do federal statutes and regula-
tions that apply to the savings as-
sociation apply? 

(1) Unless otherwise specifically 
provided by statute, regulation, 
or OTS policy, all federal stat-
utes and regulations apply to 
operating subsidiaries in the 
same manner as they apply to 
you. You and your operating 
subsidiary are generally consoli-
dated and treated as a unit for 
statutory and regulatory pur-
poses. 

(2) (i) If the federal statute or regu-
lation specifically refers to 
‘‘service corporation,’’ it applies 
to all service corporations, even 
if you do not control the service 
corporation or it is not a GAAP- 
consolidated subsidiary. 

(ii) If the federal statute or regula-
tion refers to ‘‘subsidiary,’’ it ap-
plies only to service corporations 
that you directly or indirectly 
control. 

VerDate Nov<24>2008 09:21 Feb 19, 2010 Jkt 220039 PO 00000 Frm 00187 Fmt 8010 Sfmt 8010 Y:\SGML\220039.XXX 220039w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



178 

12 CFR Ch. V (1–1–10 Edition) § 559.3 

Operating subsidiary Service corporation 

(i) Do the investment limits that 
apply to federal savings associa-
tions (HOLA section 5(c) and part 
560 of this chapter) apply? 

(1) Your assets and those of your 
operating subsidiary are aggre-
gated when calculating invest-
ment limitations. 

(2) Your service corporation’s as-
sets are not subject to the same 
investment limitations that apply 
to you. The investment activities 
of your service corporation are 
governed by paragraph (e)(2) of 
this section and § 559.4. 

(j) How does the capital regulation 
(part 567 of this chapter) apply? 

(1) Your assets and those of your 
operating subsidiary are consoli-
dated for all capital purposes. 

(2) The capital treatment of a serv-
ice corporation depends upon 
whether it is an includable sub-
sidiary. That determination is 
based upon factors set forth in 
part 567 of this chapter, includ-
ing your percentage ownership 
of the service corporation and 
the activities in which the serv-
ice corporation engages. Both 
debt and equity investments in 
service corporations that are 
GAAP-consolidated subsidiaries 
are considered investments in 
subsidiaries for purposes of the 
capital regulation, regardless of 
the authority under which they 
are made. 

(k) How does the loans-to-one-bor-
rower (LTOB) regulation 
(§ 560.93 of this chapter) apply? 

(1) The LTOB regulation does not 
apply to loans from you to your 
operating subsidiary or loans 
from your operating subsidiary 
to you. Other loans made by 
your operating subsidiary are 
aggregated with your loans for 
LTOB purposes. 

(2) The LTOB regulation does not 
apply to loans from you to your 
service corporation or from your 
service corporation to you. How-
ever, § 559.5 imposes restric-
tions on the amount of loans 
you may make to certain service 
corporations. Loans made by a 
service corporation that you con-
trol to entities other than you or 
your subordinate organizations 
are aggregated with your loans 
for LTOB purposes. 
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Operating subsidiary Service corporation 

(l) How do the transactions with af-
filiates (TWA) regulations 
(§ 563.41 of this chapter) apply? 

(1) Section 563.41 of this chapter 
explains how TWA applies. Gen-
erally, an operating subsidiary is 
not an affiliate, unless it is a de-
pository institution; is directly 
controlled by another affiliate of 
the savings association or by 
shareholders that control the 
savings association; or is an 
employee stock option plan, 
trust, or similar organization that 
exists for the benefit of share-
holders, partners, members, or 
employees of the savings asso-
ciation or an affiliate. A non-affil-
iate operating subsidiary is treat-
ed as a part of the savings as-
sociation and its transactions 
with affiliates of the savings as-
sociation are aggregated with 
those of the savings association 

(2) Section 563.41 of this chapter 
explains how TWA applies. Gen-
erally, a service corporation is 
not an affiliate, unless it is a de-
pository institution; is directly 
controlled by another affiliate of 
the savings association or by 
shareholders that control the 
savings association; or is an 
employee stock option plan, 
trust, or similar organization that 
exists for the benefit of share-
holders, partners, members, or 
employees of the savings asso-
ciation or an affiliate. If a sav-
ings association directly or indi-
rectly controls a service corpora-
tion and the service corporation 
is not otherwise an affiliate 
under § 563.41 of this chapter, 
the service corporation is treated 
as a part of the savings associa-
tion and its transactions with af-
filiates of the savings associa-
tion are aggregated with those 
of the savings association. 

(m) How does the Qualified Thrift 
Lender (QTL) (12 U.S.C. 
1467a(m)) test apply? 

(1) Under 12 U.S.C. 1467a(m)(5), 
you may determine whether to 
consolidate the assets of a par-
ticular operating subsidiary for 
purposes of calculating your 
qualified thrift investments. If the 
operating subsidiary’s assets 
are not consolidated with yours 
for that purpose, your invest-
ment in the operating subsidiary 
will be considered in calculating 
your qualified thrift investments. 

(2) Under 12 U.S.C. 1467a(m)(5), 
you may determine whether to 
consolidate the assets of a par-
ticular service corporation for 
purposes of calculating your 
qualified thrift investments. If a 
service corporation’s assets are 
not consolidated with yours for 
that purpose, your investment in 
the service corporation will be 
considered in calculating your 
qualified thrift investments. 

(n) Does state law apply? (1) State law applies to operating 
subsidiaries only to the extent it 
applies to you. 

(2) State law applies to service 
corporations regardless of 
whether it applies to you, except 
where there is a conflict with 
federal law. 

(o) May OTS conduct examina-
tions? 

(1) An operating subsidiary is sub-
ject to examination by OTS. 

(2) A service corporation is subject 
to examination by OTS. 

(p) What must be done to redesig-
nate an operating subsidiary as a 
service corporation or a service 
corporation as an operating sub-
sidiary? 

(1) Before redesignating an oper-
ating subsidiary as a service 
corporation, you should consult 
with the OTS Regional Director 
for the Region in which your 
home office is located. You must 
maintain adequate internal 
records, available for examina-
tion by OTS, demonstrating that 
the redesignated service cor-
poration meets all of the applica-
ble requirements of this part and 
that your board of directors has 
approved the redesignation. 

(2) Before redesignating a service 
corporation as an operating sub-
sidiary, you should consult with 
the OTS Regional Director for 
the Region in which your home 
office is located. You must main-
tain adequate internal records, 
available for examination by 
OTS, demonstrating that the re-
designated operating subsidiary 
meets all of the applicable re-
quirements of this part and that 
your board of directors has ap-
proved the redesignation. 
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Operating subsidiary Service corporation 

(q) What are the consequences of 
failing to comply with the require-
ments of this part? 

(1) If an operating subsidiary, or 
any lower-tier entity in which the 
operating subsidiary invests pur-
suant to paragraph (f)(1) of this 
section fails to meet any of the 
requirements of this section, you 
must notify OTS. Unless other-
wise advised by OTS, if the 
company cannot comply within 
90 days with all of the require-
ments for either an operating 
subsidiary or a service corpora-
tion under this section, or any 
other investment authorized by 
12 U.S.C. 1464(c) or part 560 of 
this chapter, you must promptly 
dispose of your investment. 

(2) If a service corporation, or any 
lower-tier entity in which the 
service corporation invests pur-
suant to paragraph (f)(2) of this 
section, fails to meet any of the 
requirements of this section, you 
must notify OTS. Unless other-
wise advised by OTS, if the 
company cannot comply within 
90 days with all of the require-
ments for either an operating 
subsidiary or a service corpora-
tion under this section, or any 
other investment authorized by 
12 U.S.C. 1464(c) or part 560 of 
this chapter, you must promptly 
dispose of your investment. 

[61 FR 66571, Dec. 18, 1996, as amended at 62 FR 66262, Dec. 18, 1997; 63 FR 65683, Nov. 30, 1998; 
66 FR 13006, Mar. 2, 2001; 67 FR 77916, Dec. 20, 2002; 67 FR 78152, Dec. 23, 2002; 68 FR 57796, Oct. 
7, 2003] 

§ 559.4 What activities are 
preapproved for service corpora-
tions? 

This section sets forth the activities 
that have been preapproved for service 
corporations. Section 559.3(e)(2) of this 
part sets forth the procedures for en-
gaging in a broader scope of activities 
on a case-by-case basis. You should 
read these two sections together to de-
termine whether you must file a notice 
with OTS under § 559.11 of this part, or 
whether you must file an application 
under part 516 of this chapter and re-
ceive prior written OTS approval for 
your service corporation to engage in a 
particular activity. To the extent per-
mitted by § 559.3(e)(2) of this part, a 
service corporation may engage in the 
following activities: 

(a) Any activity that all federal sav-
ings associations may conduct directly, 
except taking deposits. 

(b) Business and professional serv-
ices. The following services are 
preapproved for service corporations 
only when they are limited to financial 
documents or financial clients or are 
generally finance-related: 

(1) Accounting or internal audit; 
(2) Advertising, marketing research 

and other marketing; 
(3) Clerical; 
(4) Consulting; 
(5) Courier; 
(6) Data processing; 

(7) Data storage facilities operation 
and related services; 

(8) Office supplies, furniture, and 
equipment purchasing and distribution; 

(9) Personnel benefit program devel-
opment or administration; 

(10) Printing and selling forms that 
require Magnetic Ink Character Rec-
ognition (MICR) encoding; 

(11) Relocation of personnel; 
(12) Research studies and surveys; 
(13) Software development and sys-

tems integration; and 
(14) Remote service unit operation, 

leasing, ownership or establishment. 
(c) Credit-related activities. 
(1) Abstracting; 
(2) Acquiring and leasing personal 

property; 
(3) Appraising; 
(4) Collection agency; 
(5) Credit analysis; 
(6) Check or credit card guaranty and 

verification; 
(7) Escrow agent or trustee (under 

deeds of trust, including executing and 
deliverance of conveyances, reconvey-
ances and transfers of title); and 

(8) Loan inspection. 
(d) Consumer services. 
(1) Financial advice or consulting; 
(2) Foreign currency exchange; 
(3) Home ownership counseling; 
(4) Income tax return preparation; 
(5) Postal services; 
(6) Stored value instrument sales; 

VerDate Nov<24>2008 09:21 Feb 19, 2010 Jkt 220039 PO 00000 Frm 00190 Fmt 8010 Sfmt 8010 Y:\SGML\220039.XXX 220039w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



181 

Office of Thrift Supervision, Treasury § 559.5 

(7) Welfare benefit distribution; 
(8) Check printing and related serv-

ices; and 
(9) Remote service unit operation, 

leasing, ownership, or establishment. 
(e) Real estate related services. 
(1) Acquiring real estate for prompt 

development or subdivision, for con-
struction of improvements, for resale 
or leasing to others for such construc-
tion, or for use as manufactured home 
sites, in accordance with a prudent pro-
gram of property development; 

(2) Acquiring improved real estate or 
manufactured homes to be held for 
rental or resale, for remodeling, ren-
ovating, or demolishing and rebuilding 
for sale or rental, or to be used for of-
fices and related facilities of a stock-
holder of the service corporation; 

(3) Maintaining and managing real 
estate; and 

(4) Real estate brokerage for property 
owned by a savings association that 
owns capital stock of the service cor-
poration, the service corporation, or a 
lower-tier entity in which the service 
corporation invests. 

(f) Securities activities, liquidity 
management, and coins. 

(1) Execution of transactions in secu-
rities on an agency or riskless prin-
cipal basis solely upon the order and 
for the account of customers or the 
provision of investment advice. The 
service corporation must register with 
the Securities and Exchange Commis-
sion and State securities regulators, as 
required by applicable Federal and 
State law and regulations. 

(2) Liquidity management; 
(3) Issuing notes, bonds, debentures, 

or other obligations or securities; 
(4) Purchase or sale of coins issued by 

the U.S. Treasury. 
(g) Investments. (1) Tax-exempt bonds 

used to finance residential real prop-
erty for family units; 

(2) Tax-exempt obligations of public 
housing agencies used to finance hous-
ing projects with rental assistance sub-
sidies; 

(3) Small business investment compa-
nies and new markets venture capital 
companies licensed by the U.S. Small 
Business Administration; 

(4) Rural business investment compa-
nies; and 

(5) Investing in savings accounts of 
an investing thrift. 

(h) Community development and 
charitable activities: 

(1) Investments in governmentally 
insured, guaranteed, subsidized or oth-
erwise sponsored programs for housing, 
small farms, or businesses that are 
local in character; 

(2) Investments designed primarily to 
promote the public welfare, including 
the welfare of low- and moderate-in-
come communities or families (such as 
providing housing, services, or jobs); 

(3) Investments in low-income hous-
ing tax credit and new markets tax 
credit projects and entities authorized 
by statute (e.g., community develop-
ment financial institutions) to pro-
mote community, inner city, and com-
munity development purposes; and 

(4) Establishing a corporation that is 
recognized by the Internal Revenue 
Service as organized for charitable pur-
poses under 26 U.S.C. 501(c)(3) of the In-
ternal Revenue Code and making a rea-
sonable contribution to capitalize it, 
provided that the corporation engages 
exclusively in activities designed to 
promote the well-being of communities 
in which the owners of the service cor-
poration operate. 

(i) Activities conducted on behalf of a 
customer on an other than ‘‘as prin-
cipal’’ basis. 

(j) Activities reasonably incident to 
those listed in paragraphs (a) through 
(i) of this section if the service cor-
poration engages in those activities. 

[61 FR 66571, Dec. 18, 1996, as amended by 66 
FR 13007, Mar. 2, 2001; 66 FR 65824, Dec. 21, 
2001; 69 FR 68249, Nov. 24, 2004; 70 FR 76675, 
Dec. 28, 2005] 

§ 559.5 How much may a savings asso-
ciation invest in service corpora-
tions or lower-tier entities? 

The amount that a federal savings 
association (‘‘you’’) may invest in a 
service corporation or any lower-tier 
entity depends upon several factors. 
These include your total assets, your 
capital, the purpose of the investment, 
and your ownership interest in the 
service corporation or entity. 

(a) Under section 5(c)(4)(B) of the 
HOLA, you may invest up to 3% of 
your assets in the capital stock, obliga-
tions, and other securities of service 

VerDate Nov<24>2008 09:21 Feb 19, 2010 Jkt 220039 PO 00000 Frm 00191 Fmt 8010 Sfmt 8010 Y:\SGML\220039.XXX 220039w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



182 

12 CFR Ch. V (1–1–10 Edition) § 559.10 

corporations. Any investment you 
make under this paragraph that would 
cause your investment, in the aggre-
gate, to exceed 2% of your assets must 
serve primarily community, inner city, 
or community development purposes. 
You must designate the investments 
serving those purposes, which include: 

(1) Investments in governmentally 
insured, guaranteed, subsidized or oth-
erwise sponsored programs for housing, 
small farms, or businesses that are 
local in character; 

(2) Investments for the preservation 
or revitalization of either urban or 
rural communities; 

(3) Investments designed to meet the 
community development needs of, and 
primarily benefit, low- and moderate- 
income communities; or 

(4) Other community, inner city, or 
community development-related in-
vestments approved by OTS. 

(b) In addition to the amounts you 
may invest under paragraph (a) of this 
section, and to the extent that you 
have authority under other provisions 
of section 5(c) of the HOLA and part 560 
of this chapter, and available capacity 
within any applicable investment lim-
its, you may make loans to any service 
corporation and any lower-tier entity, 
subject to the following conditions: 

(1) You and your GAAP-consolidated 
subsidiaries may, in the aggregate, 
make loans of up to 15% of your total 
capital, as described in part 567 of this 
chapter to each subordinate organiza-
tion that does not qualify as a GAAP- 
consolidated subsidiary. All loans 
made under this paragraph (b)(1) may 
not, in the aggregate, exceed 50% of 
your total capital, as described in part 
567 of this chapter. 

(2) The Regional Director may limit 
the amount of loans to a GAAP-con-
solidated subsidiary, or may adjust the 
limits set forth in paragraph (b)(1) of 
this section where safety and sound-
ness considerations warrant such ac-
tion. 

(c) For purposes of this section, the 
terms ‘‘loans’’ and ‘‘obligations’’ in-
clude all loans and other debt instru-
ments (except accounts payable in-
curred in the ordinary course of busi-
ness and paid within 60 days) and all 

guarantees or take-out commitments 
of such loans or debt instruments. 

[61 FR 66571, Dec. 18, 1996, as amended at 72 
FR 69438, Dec. 7, 2007] 

Subpart B—Regulations Applica-
ble to All Savings Associa-
tions 

§ 559.10 How must separate corporate 
identities be maintained? 

(a) Each savings association and sub-
ordinate organization thereof must be 
operated in a manner that dem-
onstrates to the public that each main-
tains a separate corporate existence. 
Each must operate so that: 

(1) Their respective business trans-
actions, accounts, and records are not 
intermingled; 

(2) Each observes the formalities of 
their separate corporate procedures; 

(3) Each is adequately financed as a 
separate unit in light of normal obliga-
tions reasonably foreseeable in a busi-
ness of its size and character; 

(4) Each is held out to the public as 
a separate enterprise; and 

(5) Unless the parent savings associa-
tion has guaranteed a loan to the sub-
ordinate organization, all borrowings 
by the subordinate organization indi-
cate that the parent is not liable. 

(b) OTS regulations that apply both 
to savings associations and subordinate 
organizations shall not be construed as 
requiring a savings association and its 
subordinate organizations to operate as 
a single entity. 

§ 559.11 What notices are required to 
establish or acquire a new sub-
sidiary or engage in new activities 
through an existing subsidiary? 

When required by section 18(m) of the 
Federal Deposit Insurance Act, a sav-
ings association (‘‘you’’) must file a no-
tice (‘‘Notice’’) under part 516, subpart 
A of this chapter at least 30 days before 
establishing or acquiring a subsidiary 
or engaging in new activities in a sub-
sidiary. The Notice must contain all of 
the information the Federal Deposit 
Insurance Corporation (FDIC) requires 
under 12 CFR 362.15. Providing OTS 
with a copy of the notice you file with 
the FDIC will satisfy this requirement. 
If OTS notifies you within 30 days that 
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the Notice presents supervisory con-
cerns, or raises significant issues of law 
or policy, you must apply for and re-
ceive OTS’s prior written approval 
under the standard treatment proc-
essing procedures at part 516, subpart A 
and E of this chapter before estab-
lishing or acquiring the subsidiary or 
engaging in new activities in the sub-
sidiary. 

[61 FR 66571, Dec. 18, 1996, as amended at 64 
FR 69185, Dec. 10, 1999; 66 FR 13007, Mar. 2, 
2001] 

§ 559.12 How may a subsidiary of a 
savings association issue securities? 

(a) A subsidiary may issue, either di-
rectly or through a third party inter-
mediary, any securities that its parent 
savings association (‘‘you’’) may issue. 
The subsidiary must not state or imply 
that the securities it issues are covered 
by federal deposit insurance. A sub-
sidiary may not issue any security the 
payment, maturity, or redemption of 
which may be accelerated upon the 
condition that you are insolvent or 
have been placed into receivership. 

(b) You must file a notice with OTS 
in accordance with § 559.11 of this part 
at least 30 days before your first 
issuance of any securities through an 
existing subsidiary or in conjunction 
with establishing or acquiring a new 
subsidiary. If OTS notifies you within 
30 days that the notice presents super-
visory concerns or raises significant 
issues of law or policy, you must re-
ceive OTS’s prior written approval be-
fore issuing securities through your 
subsidiary. 

(c) For as long as any securities are 
outstanding, you must maintain all 
records generated through each securi-
ties issuance in the ordinary course of 
business, including a copy of any pro-
spectus, offering circular, or similar 
document concerning such issuance, 
and make such records available for ex-
amination by OTS. Such records must 
include, but are not limited to: 

(1) The amount of your assets or li-
abilities (including any guarantees you 
make with respect to the securities 
issuance) that have been transferred or 
made available to the subsidiary; the 
percentage that such amount rep-
resents of the current book value of 
your assets on an unconsolidated basis; 

and the current book value of all such 
assets of the subsidiary; 

(2) The terms of any guarantee(s) 
issued by you or any third party; 

(3) A description of the securities the 
subsidiary issued; 

(4) The net proceeds from the 
issuance of securities (or the pro rata 
portion of the net proceeds from securi-
ties issued through a jointly owned 
subsidiary); the gross proceeds of the 
securities issuance; and the market 
value of assets collateralizing the secu-
rities issuance (any assets of the sub-
sidiary, including any guarantees of its 
securities issuance you have made); 

(5) The interest or dividend rates and 
yields, or the range thereof, and the 
frequency of payments on the subsidi-
ary’s securities; 

(6) The minimum denomination of 
the subsidiary’s securities; and 

(7) Where the subsidiary marketed or 
intends to market the securities. 

[61 FR 66571, Dec. 18, 1996, as amended at 69 
FR 68249, Nov. 24, 2004] 

§ 559.13 How may a savings associa-
tion exercise its salvage power in 
connection with a service corpora-
tion or lower-tier entities? 

(a) In accordance with this section, a 
savings association (‘‘you’’) may exer-
cise your salvage power to make a con-
tribution or a loan (including a guar-
antee of a loan made by any other per-
son) to your service corporation or 
lower-tier entity (‘‘salvage invest-
ment’’) that exceeds the maximum 
amount otherwise permitted under law 
or regulation. You must notify OTS at 
least 30 days before making such a sal-
vage investment. This notice must 
demonstrate that: 

(1) The salvage investment protects 
your interest in the service corporation 
or lower-tier entity; 

(2) The salvage investment is con-
sistent with safety and soundness; and 

(3) You considered alternatives to the 
salvage investment and determined 
that such alternatives would not ade-
quately satisfy paragraphs (a)(1) and 
(a)(2) of this section. 

(b) If OTS notifies you within 30 days 
that the Notice presents supervisory 
concerns, or raises significant issues of 
law or policy, you must apply for and 
receive OTS’s prior written approval 
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under the standard treatment proc-
essing procedures at part 516, subparts 
A and E of this chapter before making 
a salvage investment. 

(c) If your service corporation or 
lower-tier entity is a GAAP-consoli-
dated subsidiary, your salvage invest-
ment under this section will be consid-
ered an investment in a subsidiary for 
purposes of part 567 of this chapter. 

[61 FR 66571, Dec. 18, 1996, as amended at 66 
FR 13007, Mar. 2, 2001] 

PART 560—LENDING AND 
INVESTMENT 

Sec. 
560.1 General. 
560.2 Applicability of law. 
560.3 Definitions. 

Subpart A—Lending and Investment 
Powers for Federal Savings Associations 

560.30 General lending and investment pow-
ers of Federal savings associations. 

560.31 Election regarding categorization of 
loans or investments and related calcula-
tions. 

560.32 Pass-through investments. 
560.33 Late charges. 
560.34 Prepayments. 
560.35 Adjustments to home loans. 
560.36 De minimis investments. 
560.37 Real estate for office and related fa-

cilities. 
560.40 Commercial paper and corporate debt 

securities. 
560.41 Leasing. 
560.42 State and local government obliga-

tions. 
560.43 Foreign assistance investments. 
560.50 Letters of credit and other inde-

pendent undertakings—authority. 
560.60 Suretyship and guaranty. 

Subpart B—Lending and Investment Provi-
sions Applicable to all Savings Asso-
ciations 

560.93 Lending limitations. 
560.100 Real estate lending standards; pur-

pose and scope. 
560.101 Real estate lending standards. 
560.110 Most favored lender usury preemp-

tion. 
560.120 Letters of credit and other inde-

pendent undertakings to pay against doc-
uments. 

560.121 Investment in State housing cor-
porations. 

560.130 Prohibition on loan procurement 
fees. 

560.160 Asset classification. 

560.170 Records for lending transactions. 
560.172 Re-evaluation of real estate owned. 

Subpart C—Alternative Mortgage 
Transactions 

560.210 Disclosures for variable rate trans-
actions. 

560.220 Alternative Mortgage Transaction 
Parity Act. 

AUTHORITY: 12 U.S.C. 1462, 1462a, 1463, 1464, 
1467a, 1701j–3, 1828, 3803, 3806; 42 U.S.C. 4106. 

SOURCE: 61 FR 50971, Sept. 30, 1996, unless 
otherwise noted. 

§ 560.1 General. 

(a) Authority and scope. This part is 
being issued by OTS under its general 
rulemaking and supervisory authority 
under the Home Owners’ Loan Act 
(HOLA), 12 U.S.C. 1462 et seq. Subpart A 
of this part sets forth the lending and 
investment powers of Federal savings 
associations. Subpart B of this part 
contains safety-and-soundness based 
lending and investment provisions ap-
plicable to all savings associations. 
Subpart C of this part addresses alter-
native mortgages and applies to all 
savings associations. 

(b) General lending standards. Each 
savings association is expected to con-
duct its lending and investment activi-
ties prudently. Each association should 
use lending and investment standards 
that are consistent with safety and 
soundness, ensure adequate portfolio 
diversification and are appropriate for 
the size and condition of the institu-
tion, the nature and scope of its oper-
ations, and conditions in its lending 
market. Each association should ade-
quately monitor the condition of its 
portfolio and the adequacy of any col-
lateral securing its loans. 

§ 560.2 Applicability of law. 

(a) Occupation of field. Pursuant to 
sections 4(a) and 5(a) of the HOLA, 12 
U.S.C. 1463(a), 1464(a), OTS is author-
ized to promulgate regulations that 
preempt state laws affecting the oper-
ations of federal savings associations 
when deemed appropriate to facilitate 
the safe and sound operation of federal 
savings associations, to enable federal 
savings associations to conduct their 
operations in accordance with the best 
practices of thrift institutions in the 
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