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(12) The presiding officer must for-
ward his or her recommendation to the 
Director who shall promptly certify 
the entire record, including the pre-
siding officer’s recommendations. The 
Director’s certification will close the 
record. 

(b) Decision. After the certification of 
the record, the Director will notify the 
parties of his or her decision by issuing 
an order approving or denying the ap-
plication. 

(1) An approval order will require fi-
delity bond coverage for the position to 
the same extent as similar positions 
with the savings and loan holding com-
pany. The approval order may include 
such other conditions as may be appro-
priate. 

(2) A denial order will include a sum-
mary of the relevant factors under 12 
CFR 585.120(b). 

PART 510—MISCELLANEOUS 
ORGANIZATIONAL REGULATIONS 

Sec. 
510.2 Provisions related to regulations of 

the Office. 
510.4 Service of process. 
510.5 Release of unpublished OTS informa-

tion. 

AUTHORITY: 12 U.S.C. 1462a, 1463, 1464; Pub. 
L. 101–410, 104 Stat. 890; Pub. L. 104–134, 110 
Stat. 1321–358. 

SOURCE: 54 FR 49456, Nov. 30, 1989, unless 
otherwise noted. 

§ 510.2 Provisions related to regula-
tions of the Office. 

(a) Amendments. The Office expressly 
reserves the right to amend (including 
the right to alter or repeal) the regula-
tions set forth in this chapter. 

(b) Waiver or relaxation of regulatory 
provisions with respect to disaster or 
emergency areas. Whenever the Presi-
dent of the United States determines 
that a major disaster or emergency ex-
ists, or declares an area a major dis-
aster or emergency area, the Office 
may, to the extent not inconsistent 
with law, by order waive or relax any 
limitations pertaining to the oper-
ations of Federal savings associations 
and savings associations in any area or 
areas affected by such disaster or emer-
gency so declared. 

(c) Bar on participation in notice and 
comment rulemaking by suspended or dis-
barred persons. No person who has been 
suspended or debarred from practice 
before the Office in accordance with 
the provisions of part 513 of this chap-
ter may submit to the Office, either di-
rectly or on behalf of an interested 
party, any written documents or peti-
tions otherwise permitted by the Ad-
ministrative Procedures Act. 

[54 FR 49456, Nov. 30, 1989, as amended at 60 
FR 66716, Dec. 26, 1995; 70 FR 76675, Dec. 28, 
2005] 

§ 510.4 Service of process. 

(a) Service of Process. Service of proc-
ess may be made upon the Office by de-
livering a copy of the summons and 
complaint to the U.S. Attorney for the 
district in which the action is brought 
or to an assistant U.S. Attorney or 
clerical employee designated by the 
U.S. Attorney in a writing filed with 
the clerk of the court, and by sending 
copies of the summons and of the com-
plaint by registered or certified mail to 
the Attorney General of the United 
States, Washington, DC, and to the 
Secretary of the Office. 

(b) Subpoenas. Any subpoena to ob-
tain information maintained by Office 
shall be duly issued and served upon 
the Secretary of the Office of Thrift 
Supervision, 1700 G Street, NW., Wash-
ington, DC, 20552. 

§ 510.5 Release of unpublished OTS in-
formation. 

(a) Scope. (1) This section applies to 
requests by the public for unpublished 
OTS information, such as requests for 
records or testimony from parties to 
lawsuits in which the OTS is not a 
party. 

(2) Unpublished OTS information in-
cludes records created or obtained in 
connection with the OTS’s performance 
of its responsibilities, such as records 
concerning supervision, regulation, and 
examination of savings associations, 
their holding companies, and affiliates, 
and records compiled in connection 
with the OTS’s enforcement respon-
sibilities. Unpublished OTS informa-
tion also includes information that 
current and former employees, officers, 

VerDate Nov<24>2008 09:21 Feb 19, 2010 Jkt 220039 PO 00000 Frm 00056 Fmt 8010 Sfmt 8010 Y:\SGML\220039.XXX 220039w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



47 

Office of Thrift Supervision, Treasury § 510.5 

and agents obtained in their official ca-
pacities. Examples of unpublished in-
formation include: 

(i) Information in the memory of a 
current or former employee, officer, or 
agent of the OTS (or the Federal Home 
Loan Bank Board, the predecessor 
agency of the OTS), by testimony or 
informal interview, that was acquired 
in the course of performing official du-
ties or because of the employee’s, offi-
cer’s or agent’s official status; 

(ii) Reports of examination, super-
visory correspondence, internal agency 
memoranda and investigatory files 
compiled in connection with an inves-
tigation, whether such records are in 
the possession of the OTS or some 
other individual or entity; and 

(iii) Unpublished OTS records ob-
tained by or in the possession of third 
parties, including other government 
agencies. 

(3) This section does not apply to: 
(i) Requests for records or testimony 

in proceedings in which the OTS is a 
party; 

(ii) Requests for information by other 
government agencies, except when spe-
cifically provided; and 

(iii) Requests for records that are re-
quired to be disclosed under the Free-
dom of Information Act, see 5 U.S.C. 
552, and 31 CFR 1.1–1.6. 

(b) Purpose. The purposes of this sec-
tion are: 

(1) To afford an orderly mechanism 
for the OTS to expeditiously process 
requests for unpublished OTS informa-
tion and, where appropriate, for the 
OTS to assert evidentiary privileges in 
litigation; 

(2) To balance the need for confiden-
tiality of unpublished OTS information 
with the private party’s interest in ob-
taining disclosure of that information; 

(3) To ensure that the time of OTS 
employees is utilized in the most effi-
cient manner consistent with the 
OTS’s statutory mission; 

(4) To prevent undue burdens on the 
OTS; 

(5) To limit the expenditure of the 
OTS’s funds for private purposes; and 

(6) To maintain the impartiality of 
the OTS among private litigants. 

(c) Procedure—(1) Requests for records 
and testimony in general. A request for 
unpublished OTS information must be 

in writing, furnish the caption of the 
lawsuit if the request arises in the 
course of litigation, and support the re-
quester’s claim that the information 
sought is highly relevant to the pur-
pose for which it is sought. In dem-
onstrating that the information is 
highly relevant, the requester must ex-
plain in detail how the requested OTS 
information relates to the issues in the 
case or the matter. 

(i) For requests arising in lawsuits, 
the submission also must include: 

(A) A copy of the complaint or equiv-
alent document in the case and any 
other pleadings necessary to show rel-
evance; 

(B) A description of any prior deci-
sions or pending motions in the case 
that may bear on the asserted rel-
evance of the information being sought 
from the OTS; and 

(C) The names, addresses and phone 
numbers of counsel to all other parties 
in the case. 

(ii) In all instances, in addition to 
demonstrating that the information 
sought is highly relevant to the pur-
pose for which it is sought, the re-
quester must: 

(A) Demonstrate that the informa-
tion sought is not available from any 
other source; and 

(B) Demonstrate that the need for 
the information clearly outweighs the 
need to maintain the confidentiality of 
the OTS information and the burden on 
the OTS to produce the information. 

(iii) If a request seeks a response in 
fewer than 30 days, it must include an 
explanation of why the requester was 
unable to submit the request earlier 
and why expediting the request is re-
quired. 

(2) Additional provisions relating to re-
quests for records. In addition to the re-
quirements of paragraph (c)(1) of this 
section, the provisions in paragraphs 
(c)(2)(i) and (c)(2)(ii) of this section 
apply to requests for disclosure of 
records. 

(i) A request for records must list the 
categories of records sought and de-
scribe the specific information sought, 
including the relevant time period. 

(ii) When the OTS believes that an-
other person has a claim of privilege 
regarding the information in the 
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records and the records are in the pos-
session or control of that person, such 
as reports prepared by a savings asso-
ciation’s attorneys that are shared 
with the OTS, the OTS may respond to 
the request by authorizing that person 
to release the records pursuant to an 
appropriate confidentiality order rath-
er than by the OTS releasing the 
records directly to the requesting 
party. This will enable the person pos-
sessing or controlling the records to 
argue any issues of privilege to the ap-
propriate court. 

(3) Additional provisions relating to re-
quests for testimony from OTS employees. 
In addition to the requirements of 
paragraph (c)(1) of this section, the 
provisions in paragraphs (c)(3)(i) 
through (c)(3)(iv) of this section apply 
to requests that current or former OTS 
employees be authorized to give testi-
mony. 

(i) The request must specifically de-
scribe the substance of the testimony 
sought and show a compelling need for 
the testimony. A showing of compel-
ling need should include a demonstra-
tion that the requested information is 
not available from any other source, 
such as the books and records of other 
persons or entities, OTS records that 
have been or might be released, or the 
testimony of other non-OTS persons, 
including retained experts. 

(ii) OTS employees will not be au-
thorized to provide expert or opinion 
testimony for private parties. 

(iii) The OTS expects litigants to an-
ticipate their need for OTS testimony 
in sufficient time to request and obtain 
that testimony in deposition form. A 
request for testimony at a trial or 
hearing may not be granted unless the 
requester shows that properly devel-
oped deposition testimony could not be 
used or would not be adequate at the 
trial or hearing. 

(iv) The OTS shall specify the scope 
of any authorized testimony and may 
take steps to ensure that the scope of 
testimony taken adheres to the scope 
authorized. Parties to the case who did 
not join in the request and who wish to 
question the witness beyond the au-
thorized scope should request expanded 
authorization pursuant to this regula-
tion. The OTS will attempt to render 

decisions on such requests in an expe-
dited manner. 

(4) Information available to savings as-
sociations, holding companies, state and 
Federal agencies and requesters. (i) The 
regular report of examination of a sav-
ings association, savings and loan hold-
ing company, or other affiliate of a 
savings association is made available 
by the appropriate Regional Office to 
the entity examined. 

(ii) A subsidiary savings association 
of a savings and loan holding company 
may reproduce and furnish a copy of its 
report of examination and related su-
pervisory correspondence of the sav-
ings association to its parent holding 
company(ies) without prior approval of 
the OTS. A savings and loan holding 
company may reproduce and furnish a 
copy of its report of examination and 
related supervisory correspondence to 
another affiliated savings and loan 
holding company that controls the 
same savings association or its sub-
sidiary savings association(s) without 
prior approval of the OTS. This para-
graph does not require such disclosure 
by a parent savings and loan holding 
company or subsidiary savings associa-
tion. 

(iii) Reports of examination and 
other information relating to state- 
chartered savings associations and af-
filiates are made available, upon re-
quest, by the OTS to the state govern-
mental authority having general super-
vision of such state-chartered savings 
associations. 

(iv) Reports of examination and other 
information may be made available by 
the OTS to other agencies of the 
United States, a state agency, or to the 
Federal Home Loan Banks, for use 
where necessary in the performance of 
their official duties. 

(v) All reports or other information 
made available to savings associations, 
holding companies, affiliates, other 
governmental agencies or requesters 
shall remain the property of the OTS 
and, except as permitted by this sec-
tion or otherwise by the Director or his 
delegate, no person, company, agency, 
or authority to whom the information 
is made available, or any officer, direc-
tor, employee or agent thereof, shall 
disclose any such information except 
published statistical material that 
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would not disclose the identity of any 
individual or corporation. 

(5) Where to submit requests. In all 
matters covered by this section, notifi-
cation of the issuance of subpoenas or 
compulsory process and requests for 
records or testimony covered by this 
section must be sent to the OTS at 1700 
G Street NW., Washington, DC 20552, to 
the attention of the Corporate Sec-
retary, and should be labelled ‘‘Request 
for Release of Unpublished Information 
Under Section 510.5.’’ Requesters may 
furnish copies of the request or sub-
poenas simultaneously to the appro-
priate OTS Regional Office, but the 
furnishing of such copies does not con-
stitute service on the OTS. 

(d) Consideration of requests—(1) In 
general. The OTS will generally process 
requests in the order in which they are 
received. The OTS will endeavor to re-
spond to requests within 30 days, but 
this may vary depending on the scope 
and precision of the request. The OTS 
will weigh requests for processing in 
less than 30 days against the burden to 
the OTS of expedited processing and 
the unfairness to other parties whose 
pending requests may be delayed. 

(2) Consultation with requester. The 
OTS may consult with the requester 
to: 

(i) Refine and limit the scope of the 
request so as to reduce the burden and 
expense on the OTS; or 

(ii) Obtain additional information 
necessary for the OTS to make an in-
formed determination on the request. 
To the extent necessary to reach an in-
formed determination on the request, 
the OTS may inquire into the cir-
cumstances of the underlying matter 
and rely on sources of information be-
yond the requester, including other in-
terested parties. 

(3) Final determinations. Final deter-
minations on requests will be made by 
the Director or his delegate. All such 
determinations are the sole discretion 
of the Director or his delegate. Re-
questers will be notified in writing of 
the disposition of the request. 

(4) Denial of requests. (i) The OTS may 
deny requests for records or testimony 
that seek information that the OTS 
deems to be: 

(A) Not highly relevant; 
(B) Privileged; 

(C) Available from other sources; or 
(D) Information that should not be 

disclosed for reasons that warrant re-
striction of discovery under the Fed-
eral Rules of Civil Procedure (28 U.S.C. 
appendix). 

(ii) The OTS may also deny a records 
or testimony request when it considers 
production of the information to be 
overly burdensome or contrary to the 
public interest, or where OTS deter-
mines that the need for the informa-
tion does not clearly outweigh the need 
to maintain the confidentiality of the 
information, or where the requester 
seeks testimony and has not shown a 
compelling need for the testimony. 

(5) Confidentiality Orders and Agree-
ments. As is set forth in paragraph (f) of 
this section, the OTS may condition re-
lease of information on the entry by 
the relevant tribunal of an order satis-
factory to the OTS or, in a non-liti-
gated matter, the execution of a con-
fidentiality agreement that limits ac-
cess of third parties to the unpublished 
OTS information. It shall be the duty 
of the requesting party to obtain such 
an order or to execute a confidentiality 
agreement. 

(e) Parties with access to OTS informa-
tion; restriction on dissemination—(1) 
Current and former employees. Except as 
authorized by this section or as other-
wise authorized by the Director or his 
delegate, no current or former em-
ployee, officer or agent of the OTS or a 
predecessor agency shall disclose or 
permit the disclosure of any unpub-
lished information of the OTS to any-
one (other than an employee, officer or 
agent of the OTS properly entitled to 
such information for the performance 
of their official duties), whether by giv-
ing out or furnishing such information 
or a copy thereof or by allowing any 
person to inspect, examine, or copy 
such information or copy thereof, or 
otherwise. 

(2) Duty of person served. If any per-
son, whether or not a current or former 
employee, officer or agent of the OTS, 
has information of the OTS that may 
not be disclosed under the regulations 
of the OTS or other applicable law, and 
in connection therewith is served with 
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a subpoena, order, or other process re-
quiring personal attendance as a wit-
ness or production of records or infor-
mation in any proceeding, that person 
shall promptly advise the OTS of such 
service or request for information. 
Upon such notice the OTS will take ap-
propriate action to advise the court or 
tribunal that issued the process and 
the attorney for the party at whose in-
stance the process was issued, if 
known, of the substance of this section. 
Such notice to the OTS shall be made 
by contacting the Litigation Division, 
Office of Chief Counsel, Office of Thrift 
Supervision, 1700 G Street NW., Wash-
ington, DC 20552. As provided in para-
graph (e)(3) of this section, a person so 
served with process may not disclose 
OTS information without OTS author-
ization. To obtain OTS authorization, a 
request must be sent to the OTS in 
Washington, DC, in accordance with 
paragraph (c) of this section. 

(3) Appearance by person served. Ex-
cept as the OTS has authorized disclo-
sure of the relevant information, or ex-
cept as authorized by law, any person 
who has information of the OTS that 
may not be disclosed under this section 
and is required to respond to a sub-
poena or other legal process shall at-
tend at the time and place therein 
mentioned and respectfully decline to 
produce such records or give any testi-
mony with respect thereto, basing such 
refusal on this part. If, notwith-
standing, the court or other body or-
ders the disclosure of such records or 
the giving of such testimony, the per-
son having such information of the 
OTS shall continue respectfully to de-
cline to produce such information and 
shall promptly advise the Litigation 
Division of the Chief Counsel’s Office, 
Office of Thrift Supervision. Upon such 
notice the OTS will take appropriate 
action to advise the court or tribunal 
which issued the order, of the sub-
stance of this section. 

(4) Non-waiver of privilege. The posses-
sion by any entity or individual de-
scribed in paragraph (c)(4) of this sec-
tion of OTS records covered by this 
section shall not waive any privilege of 
the OTS or the OTS’s right to super-
vise the further dissemination of these 
records. 

(f) Orders and agreements protecting 
the confidentiality of unpublished OTS 
information—(1) Records. Unless other-
wise permitted by the OTS, release of 
records authorized pursuant to this 
section will be conditioned by the OTS 
upon entry of an acceptable protective 
order by the court or administrative 
tribunal presiding in the particular 
case, or, in non-litigated matters, upon 
execution of an acceptable confiden-
tiality agreement. In cases where pro-
tective orders have already been en-
tered, the OTS reserves the right to 
condition approval for release of infor-
mation upon the inclusion of addi-
tional or amended provisions. 

(2) Testimony. The OTS may condition 
its authorization of deposition testi-
mony on an agreement of the parties 
that the transcript of the testimony 
will be kept under seal, or will be made 
available only to the parties, the court 
and the jury, except to the extent that 
the OTS may allow use of the tran-
script in related litigation. The party 
who requested the testimony shall, at 
its expense, furnish to the OTS a copy 
of the transcript of testimony of the 
OTS employee or former employee. 

(g) Limitation of burden on the OTS in 
connection with released records—(1) Au-
thentication for use as evidence. The OTS 
will authenticate released records to 
facilitate their use as evidence. Re-
questers who require authenticated 
records should request certified copies 
at least 30 days prior to the date they 
will be needed. The request should be 
sent to the OTS Public Disclosure 
Branch and shall identify the records, 
giving the office or record depository 
where they are located (if known) and 
include copies of the records and pay-
ment of the certification fee. 

(2) Responsibility of litigants to share 
released records. The party who has 
sought and obtained OTS records has 
the responsibility of: 

(i) Notifying other parties to the case 
of the release and, after entry of a pro-
tective order, providing copies of the 
records to the other parties who are 
subject to the protective order; and 

(ii) Retrieving any records from the 
court’s file as soon as the records are 
no longer required by the court and re-
turning them to the OTS. Where a 
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party may be involved in related litiga-
tion, the OTS may, upon a request 
made to it pursuant to this section, au-
thorize such party to transfer the 
records for use in that related case. 

(h) Fees—(1) Fees for records searches, 
copying and certifications. Requesters 
shall be charged fees in accordance 
with Treasury Department regulations, 
31 CFR 1.7. With certain exceptions, 
the regulations in 31 CFR 1.7 provide 
for recovery of the full direct costs of 
searching, reviewing, certifying and 
duplicating the records sought. An es-
timate of the statement of charges will 
be sent to requesters, and fees shall be 
remitted by check payable to the OTS 
prior to release of the requested 
records. Where it deems appropriate, 
the OTS may contract with commer-
cial copying concerns to copy the 
records, with the cost billed to the re-
quester. 

(2) Witness fees and allowances. (i) 
Litigants whose requests for testimony 
of current OTS employees are approved 
shall, upon completion of the testi-
monial appearance, promptly tender a 
check payable to the OTS for witness 
fees and allowances in accordance with 
28 U.S.C. 1821. 

(ii) All litigants whose requests for 
testimony of former OTS employees 
are approved, shall also promptly ten-
der witness fees and allowances to the 
witness in accordance with 28 U.S.C. 
1821. 

[54 FR 49456, Nov. 30, 1989, as amended at 60 
FR 28031, May 30, 1995] 

PART 512—RULES FOR INVESTIGA-
TIVE PROCEEDINGS AND FOR-
MAL EXAMINATION PRO-
CEEDINGS 

Sec. 
512.1 Scope of part. 
512.2 Definitions. 
512.3 Confidentiality of proceedings. 
512.4 Transcripts. 
512.5 Rights of witnesses. 
512.6 Obstruction of the proceedings. 
512.7 Subpoenas. 

AUTHORITY: 12 U.S.C. 1462a, 1463, 1464, 1467, 
1467a, 1813; 15 U.S.C. 78 l. 

SOURCE: 54 FR 49457, Nov. 30, 1989, unless 
otherwise noted. 

§ 512.1 Scope of part. 

This part prescribes rules of practice 
and procedure applicable to the con-
duct of investigative proceedings under 
section 10(g)(2) of the Home Owners’ 
Loan Act, as amended, 12 U.S.C. 
1467a(g)(2) (‘‘HOLA’’) and to the con-
duct of formal examination pro-
ceedings with respect to savings asso-
ciations and their affiliates under sec-
tion 5(d)(1)(B) of the HOLA, as amend-
ed, 12 U.S.C. 1464(d)(1)(B) or section 
7(j)(15) of the Federal Deposit Insur-
ance Act, as amended, 12 U.S.C. 
1817(j)(15) (‘‘FDIA’’), section 8(n) of the 
FDIA, 12 U.S.C. 1818(n), or section 10(c) 
of the FDIA, 12 U.S.C. 1820(c). This part 
does not apply to adjudicatory pro-
ceedings as to which hearings are re-
quired by statute, the rules for which 
are contained in part 509 of this chap-
ter. 

§ 512.2 Definitions. 

As used in this part: 
(a) Office means the Office of Thrift 

Supervision; 
(b) Investigative proceeding means an 

investigation conducted under section 
10(g)(2) of the HOLA; 

(c) Formal examination proceeding 
means the administration of oaths and 
affirmations, taking and preserving of 
testimony, requiring the production of 
books, papers, correspondence, memo-
randa, and all other records, the 
issuance of subpoenas, and all related 
activities in connection with examina-
tion of savings associations and their 
affiliates conducted pursuant to sec-
tion 5(d)(1)(B) of the HOLA, section 
7(j)(15) of the FDIA, section 8(n) of the 
FDIA or section 10(c) of the FDIA; and 

(d) Designated representative means 
the person or persons empowered by 
the Office to conduct an investigative 
proceeding or a formal examination 
proceeding. 

§ 512.3 Confidentiality of proceedings. 

All formal examination proceedings 
shall be private and, unless otherwise 
ordered by the Office, all investigative 
proceedings shall also be private. Un-
less otherwise ordered or permitted by 
the Office, or required by law, and ex-
cept as provided in §§ 512.4 and 512.5, the 
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