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Office of Thrift Supervision, Treasury § 563.39 

§ 563.39 Employment contracts. 
(a) General. A savings association 

may enter into an employment con-
tract with its officers and other em-
ployees only in accordance with the re-
quirements of this section. All employ-
ment contracts shall be in writing and 
shall be approved specifically by an as-
sociation’s board of directors. An asso-
ciation shall not enter into an employ-
ment contract with any of its officers 
or other employees if such contract 
would constitute an unsafe or unsound 
practice. The making of such an em-
ployment contract would be an unsafe 
or unsound practice if such contract 
could lead to material financial loss or 
damage to the association or could 
interfere materially with the exercise 
by the members of its board of direc-
tors of their duty or discretion pro-
vided by law, charter, bylaw or regula-
tion as to the employment or termi-
nation of employment of an officer or 
employee of the association. This may 
occur, depending upon the cir-
cumstances of the case, where an em-
ployment contract provides for an ex-
cessive term. 

(b) Required provisions. Each employ-
ment contract shall provide that: 

(1) The association’s board of direc-
tors may terminate the officer or em-
ployee’s employment at any time, but 
any termination by the association’s 
board of directors other than termi-
nation for cause, shall not prejudice 
the officer or employee’s right to com-
pensation or other benefits under the 
contract. The officer or employee shall 
have no right to receive compensation 
or other benefits for any period after 
termination for cause. Termination for 
cause shall include termination be-
cause of the officer or employee’s per-
sonal dishonesty, incompetence, willful 
misconduct, breach of fiduciary duty 
involving personal profit, intentional 
failure to perform stated duties, willful 
violation of any law, rule, or regula-
tion (other than traffic violations or 
similar offenses) or final cease-and-de-
sist order, or material breach of any 
provision of the contract. 

(2) If the officer or employee is sus-
pended and/or temporarily prohibited 
from participating in the conduct of 
the association’s affairs by a notice 
served under section 8 (e)(3) or (g)(1) of 

Federal Deposit Insurance Act (12 
U.S.C. 1818 (e)(3) and (g)(1)) the associa-
tion’s obligations under the contract 
shall be suspended as of the date of 
service unless stayed by appropriate 
proceedings. If the charges in the no-
tice are dismissed, the association may 
in its discretion (i) pay the officer or 
employee all or part of the compensa-
tion withheld while its contract obliga-
tions were suspended, and (ii) reinstate 
(in whole or in part) any of its obliga-
tions which were suspended. 

(3) If the officer or employee is re-
moved and/or permanently prohibited 
from participating in the conduct of 
the association’s affairs by an order 
issued under section 8 (e)(4) or (g)(1) of 
the Federal Deposit Insurance Act (12 
U.S.C. 1818 (e)(4) or (g)(1)), all obliga-
tions of the association under the con-
tract shall terminate as of the effective 
date of the order, but vested rights of 
the contracting parties shall not be af-
fected. 

(4) If the savings association is in de-
fault (as defined in section 3(x)(1) of 
the Federal Deposit Insurance Act), all 
obligations under the contract shall 
terminate as of the date of default, but 
this paragraph (b)(4) shall not affect 
any vested rights of the contracting 
parties: Provided, that this paragraph 
(b)(4) need not be included in an em-
ployment contract if prior written ap-
proval is secured from the Director or 
his or her designee. 

(5) All obligations under the contract 
shall be terminated, except to the ex-
tent determined that continuation of 
the contract is necessary of the contin-
ued operation of the association 

(i) By the Director or his or her des-
ignee, at the time the Federal Deposit 
Insurance Corporation or Resolution 
Trust Corporation enters into an agree-
ment to provide assistance to or on be-
half of the association under the au-
thority contained in 13(c) of the Fed-
eral Deposit Insurance Act; or 

(ii) By the Director or his or her des-
ignee, at the time the Director or his 
or her designee approves a supervisory 
merger to resolve problems related to 
operation of the association or when 
the association is determined by the 
Director to be in an unsafe or unsound 
condition. 
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Any rights of the parties that have al-
ready vested, however, shall not be af-
fected by such action. 

§ 563.41 Transactions with affiliates. 
(a) Scope. (1) This section implements 

section 11(a) of the Home Owners’ Loan 
Act (12 U.S.C. 1468(a)). Section 11(a) ap-
plies sections 23A and 23B of the FRA 
(12 U.S.C. 371c and 371c1) to every sav-
ings association in the same manner 
and to the same extent as if the asso-
ciation were a member bank; prohibits 
certain types of transactions with af-
filiates; and authorizes OTS to impose 
additional restrictions on a savings as-
sociation’s transactions with affiliates. 

(2) For the purposes of this section, 
‘‘savings association’’ is defined at sec-
tion 3 of the Federal Deposit Insurance 
Act (12 U.S.C. 1813), and also includes 

any savings bank or any cooperative 
bank that is a savings association 
under 12 U.S.C. 1467a(l). A non-affiliate 
subsidiary of a savings association as 
described in paragraph (b)(11) of this 
section is treated as part of the savings 
association. 

(b) Sections 23A and 23B of the FRA/ 
Regulation W. A savings association 
must comply with sections 23A and 23B 
of the Federal Reserve Act and the im-
plementing regulations at 12 CFR part 
223 (Regulation W) as if it were a mem-
ber bank, except as described in the 
following chart. In addition, a savings 
association should read all references 
to ‘‘the Board’’ or ‘‘appropriate federal 
banking agency’’ to refer only to 
‘‘OTS,’’ except for references at 12 CFR 
223.2(a)(9)(iv), 223.3(h), 223.3(z), 
223.14(c)(4), 223.43, and 223.55. 

Provision of Regulation W Application 

(1) 12 CFR 223.1—Authority, purpose, and scope .................... Does not apply. Section 563.41(a) addresses these matters. 
(2) 12 CFR 223.2(a)(8)—‘‘Affiliate’’ includes a financial sub-

sidiary.
Does not apply. Savings association subsidiaries do not meet 

the statutory definition of financial subsidiary. 
(3) 12 CFR 223.2(a)(12)—Determination that ‘‘affiliate’’ in-

cludes other types of companies.
Read to include the following statement: ‘‘Affiliate also includes 

any company that OTS determines, by order or regulation, to 
present a risk to the safety and soundness of the savings 
association.’’ 

(4) 12 CFR 223.2(b)(1)(ii)—‘‘Affiliate’’ includes a subsidiary that 
is a financial subsidiary.

Does not apply. Savings association subsidiaries do not meet 
the statutory definition of financial subsidiary. 

(5) 12 CFR 223.3(d)—Definition of ‘‘capital stock and surplus.’’ Does not apply. Capital stock and surplus means ‘‘unimpaired 
capital and unimpaired surplus,’’ as defined in 12 CFR 
560.93(b)(11). 

(6) 12 CFR 223.3(h)(1)—Section 23A covered transactions in-
clude an extension of credit to the affiliate.

Read to incorporate § 563.41(c)(1), which prohibits loans or ex-
tensions of credit to an affiliate, unless the affiliate is en-
gaged only in the activities described at 12 U.S.C. 
1467a(c)(2)(F)(i), as defined in § 584.2–2 of this chapter. 

(7) 12 CFR 223.3(h)(2)—Section 23A covered transactions in-
clude a purchase of or investment in securities issued by an 
affiliate.

Read to incorporate § 563.41(c)(2), which prohibits purchases 
and investments in securities issued by an affiliate, other 
than with respect to shares of a subsidiary. 

(8) 12 CFR 223.3(k)—Definition of ‘‘depository institution.’’ ....... Read to include the following statement: ‘‘For the purposes of 
this definition, a non-affiliate subsidiary of a savings associa-
tion is treated as part of the depository institution.’’ 

(9) 12 CFR 223.3(p)—Definition of ‘‘financial subsidiary.’’ ......... Does not apply. Savings association subsidiaries do not meet 
the statutory definition of financial subsidiary. 

(10) 12 CFR 223.3(w)—Definition of ‘‘member bank.’’ ............... Read to include the following statement: ‘‘Member bank also 
includes a savings association. For purposes of this defini-
tion, a non-affiliate subsidiary of a savings association is 
treated as part of the savings association.’’ 

(11) 12 CFR 223.3(aa)—Definition of ‘‘operating subsidiary.’’ ... Does not apply. Other OTS regulations include a conflicting 
definition of this same term. Instead, OTS uses the phrase 
‘‘non-affiliate subsidiary.’’ A non-affiliate subsidiary is a sub-
sidiary of a savings association other than a subsidiary de-
scribed at 12 CFR 223.2(b)(1)(i), (iii) through (v). 

(12) 12 CFR 223.3(ii)—Definition of ‘‘subsidiary.’’ ...................... Read to include the following statement: ‘‘A subsidiary of a 
savings association means a company that is controlled by 
the savings association.’’ 

(13) 12 CFR 223.3(kk)—Definition of ‘‘well capitalized.’’ ............ Read to include the following statement: ‘‘For a savings and 
loan holding company, however, well-capitalized means that 
the holding company significantly exceeds OTS expectations 
for the amount of capital needed to adequately support the 
holding company’s risk profile, as determined by OTS on a 
case-by-case basis.’’ 

(14) 12 CFR 223.31—Application of section 23A to an acquisi-
tion of an affiliate that becomes an operating subsidiary.

Read to refer to ‘‘a non-affiliate subsidiary’’ instead of ‘‘oper-
ating subsidiary.’’ 

(15) 12 CFR 223.32—Rules that apply to financial subsidiaries 
of a bank.

Does not apply. Savings association subsidiaries do not meet 
the statutory definition of financial subsidiary. 
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