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within 30 days from receipt of the ini-
tial determination (in cases of denials 
of an entire request, or denial of a re-
quest for fee waiver or reduction), or 
from receipt of any records being made 
available pursuant to the initial deter-
mination (in cases of partial denials). 
In its response to your initial request, 
the Freedom of Information Act Officer 
or the Inspector General (or designee), 
will notify you that you may appeal 
any adverse determination to the Of-
fice of General Counsel. The General 
Counsel, or designee, as set forth in 
this paragraph, will: 

(a) Make a determination with re-
spect to any appeal within 20 working 
days after the receipt of such appeal. 
If, on appeal, the denial of the request 
for records is, in whole or in part, 
upheld, the Office of General Counsel 
will notify you of the provisions for ju-
dicial review of that determination 
under FOIA. Where you do not address 
your appeal to the General Counsel, 
the time limitations stated above will 
be computed from the date of receipt of 
the appeal by the General Counsel. 

(b) The General Counsel is the offi-
cial responsible for determining all ap-
peals from initial determinations. In 
case of this person’s absence, the ap-
propriate officer acting in the General 
Counsel’s stead will make the appellate 
determination, unless such officer was 
responsible for the initial determina-
tion, in which case the Vice-Chairman 
of the NCUA Board will make the ap-
pellate determination. 

(c) All appeals should be addressed to 
the General Counsel in the Central Of-
fice and should be clearly identified as 
such on the envelope and in the letter 
of appeal by using the indicator 
‘‘FOIA-APPEAL.’’ Failure to address 
an appeal properly may delay com-
mencement of the time limitation stat-
ed in paragraph (a)(1) of this section, to 
take account of the time reasonably re-
quired to forward the appeal to the Of-
fice of General Counsel. 

[63 FR 14338, Mar. 25, 1998, as amended at 68 
FR 61737, Oct. 30, 2003; 73 FR 30478, May 28, 
2008; 73 FR 56938, Oct. 1, 2008] 

SUBMITTER NOTICE 

§ 792.29 If I send NCUA confidential 
commercial information, can it be 
disclosed under FOIA? 

(a) If you submit confidential com-
mercial information to NCUA, it may 
be disclosed in response to a FOIA re-
quest in accordance with this section. 

(b) For purposes of this section: 
(1) Confidential commercial information 

means commercial or financial infor-
mation provided to NCUA by a sub-
mitter that arguably is protected from 
disclosure under § 792.11(a)(4) because 
disclosure could reasonably be ex-
pected to cause substantial competi-
tive harm. 

(2) Submitter means any person or en-
tity who provides business informa-
tion, directly or indirectly, to NCUA. 

(c) Submitters of business informa-
tion must use good faith efforts to des-
ignate, by appropriate markings, either 
at the time of submission or at a rea-
sonable time thereafter, those portions 
of their submissions deemed to be pro-
tected from disclosure under 
§ 792.11(a)(4). Such a designation shall 
expire ten years after the date of sub-
mission. 

(d) We will provide a submitter with 
written notice of a FOIA request or ad-
ministrative appeal encompassing des-
ignated business information when: 

(1) The information has been des-
ignated in good faith by the submitter 
as confidential commercial informa-
tion deemed protected from disclosure 
under § 792.11(a)(4); or 

(2) NCUA has reason to believe that 
the information may be protected from 
disclosure under § 792.11(a)(4). 

(e) A copy of the notice to the sub-
mitter will also be provided to the 
FOIA requester. 

(f) Through the notice described in 
paragraph (d) of this section, NCUA 
will afford the submitter a reasonable 
period of time within which to provide 
a detailed written statement of any ob-
jection to disclosure. The statement 
must describe why the information is 
confidential commercial information 
and why it should not be disclosed. 

(g) Whenever we decide that we must 
disclose confidential commercial infor-
mation over the objection of the sub-
mitter, we will send both the submitter 
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and the FOIA requester, within a rea-
sonable number of days prior to the 
specified disclosure date, a written no-
tice which will include: 

(1) A statement of the reasons for 
which the submitter’s disclosure objec-
tion was not sustained; and 

(2) A description of the information 
to be disclosed; and 

(3) A specified disclosure date. 
(h) If a requester brings suit to com-

pel disclosure of confidential commer-
cial information, we will promptly no-
tify the submitter. 

(i) The notice requirements of para-
graph (d) of this section do not apply if: 

(1) We determine that the informa-
tion should not be disclosed; 

(2) The information has been lawfully 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by law; or 

(4) The designation made by the sub-
mitter in accordance with paragraph 
(c) of this section appears obviously 
frivolous; except that in such case, 
NCUA will provide the submitter with 
written notice of any final administra-
tive decision to disclose the informa-
tion within a reasonable number of 
days prior to the specified disclosure 
date. 

RELEASE OF EXEMPT INFORMATION 

§ 792.30 Is there a prohibition against 
disclosure of exempt records? 

Except those authorized officials list-
ed in § 792.14, or as provided in §§ 792.31– 
792.32, and subpart C of this part, no of-
ficer, employee, or agent of NCUA or of 
any federally-insured credit union shall 
disclose or permit the disclosure of any 
exempt records of NCUA to any person 
other than those NCUA or credit union 
officers, employees, or agents properly 
entitled to such information for the 
performance of their official duties. 

§ 792.31 Can exempt records be dis-
closed to credit unions, financial in-
stitutions and state or federal agen-
cies? 

The NCUA Board, in its sole discre-
tion, or any person designated by it in 
writing, may make available to certain 
governmental agencies and insured fi-
nancial institutions copies of reports of 
examination and other documents, pa-

pers or information for their use, when 
necessary, in the performance of their 
official duties or functions. All reports, 
documents and papers made available 
pursuant to this paragraph shall re-
main the property of NCUA. No person, 
agency or employee shall disclose the 
reports or exempt records without 
NCUA’s express written authorization. 

§ 792.32 Can exempt records be dis-
closed to investigatory agencies? 

The NCUA Board, or any person des-
ignated by it in writing, in its discre-
tion and in appropriate circumstances, 
may disclose to proper federal or state 
authorities copies of exempt records 
pertaining to irregularities discovered 
in credit unions which may constitute 
either unsafe or unsound practices or 
violations of federal or state, civil or 
criminal law. 

Subpart B [Reserved] 

Subpart C—Production of Non-
public Records and Testimony 
of NCUA Employees in Legal 
Proceedings 

SOURCE: 62 FR 56054, Oct. 29, 1997, unless 
otherwise noted. 

§ 792.40 What does this subpart pro-
hibit? 

This subpart prohibits the release of 
nonpublic records or the appearance of 
an NCUA employee to testify in legal 
proceedings except as provided in this 
subpart. Any person possessing non-
public records may release them or 
permit their disclosure only as pro-
vided in this subpart. 

(a) Duty of NCUA employees. (1) If an 
NCUA employee is served with a sub-
poena requiring him or her to appear as 
a witness or produce records, the em-
ployee must promptly notify the Office 
of General Counsel. The General Coun-
sel has the authority to instruct NCUA 
employees to refuse appearing as a wit-
ness or to withhold nonpublic records. 
The General Counsel may let an NCUA 
employee provide testimony, including 
expert or opinion testimony, if the 
General Counsel determines that the 
need for the testimony clearly out-
weighs contrary considerations. 
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