
347 

Farm Credit System Insurance Corp. § 1412.2 

such documentation prior to the expi-
ration of 5 years. 

(d) Make all records and any sup-
porting documentation available, with-
out limitation, to Corporation officials 
upon request. 

PART 1411—RULES OF PRACTICE 
AND PROCEDURE 

AUTHORITY: Secs. 5.58(10), 5.65(c) and (d) of 
the Farm Credit Act; 12 U.S.C. 2277a–7(10), 
2277a–14(c) and (d)); 28 U.S.C. 2461 note. 

Subpart A—Rules and Procedures 
for Assessment and Collection 
of Civil Money Penalties 

§ 1411.1 Inflation adjustment of civil 
money penalties for failure to file a 
certified statement, pay any pre-
mium required or obtain approval 
before employment of persons con-
victed of criminal offenses. 

In accordance with the Federal Civil 
Money Penalties Inflation Adjustment 
Act of 1990, as amended by the Debt 
Collection Improvement Act of 1996, a 
civil money penalty imposed pursuant 
to section 5.65(c) or (d) of the Act for a 
violation occurring on or after October 
23, 1996 shall not exceed $117 per day for 
each day the violation continues. 

[66 FR 44027, Aug. 22, 2001] 

PART 1412—GOLDEN PARACHUTE 
AND INDEMNIFICATION PAYMENTS 

Sec. 
1412.1 Scope. 
1412.2 Definitions. 
1412.3 Golden parachute payments prohib-

ited. 
1412.4 Prohibited indemnification pay-

ments. 
1412.5 Permissible golden parachute pay-

ments. 
1412.6 Permissible indemnification pay-

ments. 
1412.7 Filing instructions. 
1412.8 Application in the event of receiver-

ship. 

AUTHORITY: 12 U.S.C. 2277a–10b. 

SOURCE: 71 FR 7405, Feb. 13, 2006, unless 
otherwise noted. 

§ 1412.1 Scope. 
(a) This part limits and/or prohibits, 

in certain circumstances, the ability of 

Farm Credit System (System) institu-
tions, their service corporations, sub-
sidiaries and affiliates from making 
golden parachute and indemnification 
payments to institution-related parties 
(IRPs). 

(b) This part applies to System insti-
tutions in a troubled condition that 
seek to make golden parachute pay-
ments to their IRPs. 

(c) The limitations on indemnifica-
tion payments apply to all System in-
stitutions, their service corporations, 
subsidiaries and affiliates regardless of 
their financial health. 

§ 1412.2 Definitions. 
(a) Act or Farm Credit Act means 

Farm Credit Act of 1971 (12 U.S.C. 
2002(a)), as amended by the Farm Cred-
it System Reform Act of 1996, amend-
ing 12 U.S.C. 2277a–10. 

(b) Farm Credit System institution or 
System institution means any ‘‘institu-
tion’’ enumerated in section 1.2 of the 
Act including, but not limited to, asso-
ciations, banks, service corporations, 
the Federal Farm Credit Banks Fund-
ing Corporation, the Farm Credit Leas-
ing Services Corporation and their sub-
sidiaries and affiliates, as well as, the 
Federal Agricultural Mortgage Cor-
poration and its subsidiaries and affili-
ates, as described in 12 U.S.C. 2279aa– 
1(a). 

(c) Benefit plan means any plan, con-
tract, agreement or other arrangement 
which is an ‘‘employee welfare benefit 
plan’’ as that term is defined in section 
3(1) of the Employee Retirement In-
come Security Act of 1974, as amended 
(29 U.S.C. 1002(1)), or other usual and 
customary plans such as dependent 
care, tuition reimbursement, group 
legal services or other benefits pro-
vided under a cafeteria plan sponsored 
by the System institution; provided 
however, that such term shall not in-
clude any plan intended to be subject 
to paragraph (f)(2)(iii), (vii) and (viii) of 
this section. 

(d) Bona fide deferred compensation 
plan or arrangement means any plan, 
contract, agreement or other arrange-
ment whereby: 

(1) An IRP voluntarily elects to defer 
all or a portion of the reasonable com-
pensation, wages or fees paid for serv-
ices rendered which otherwise would 
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have been paid to such party at the 
time the services were rendered (in-
cluding a plan that provides for the 
crediting of a reasonable investment 
return on such elective deferrals) and 
the System institution either: 

(i) Recognizes compensation expense 
and accrues a liability for the benefit 
payments according to generally ac-
cepted accounting principles (GAAP); 
or 

(ii) Segregates or otherwise sets aside 
assets in a trust which may only be 
used to pay plan and other benefits, ex-
cept that the assets of such trust may 
be available to satisfy claims of the 
System institution’s creditors in the 
case of insolvency; or 

(2) The System institution estab-
lishes a nonqualified deferred com-
pensation or supplemental retirement 
plan, other than an elective deferral 
plan described in paragraph (d)(1) of 
this section: 

(i) Primarily for the purpose of pro-
viding benefits for certain IRPs in ex-
cess of the limitations on contributions 
and benefits imposed by sections 415, 
401(a)(17), 402(g) or any other applicable 
provision of the Internal Revenue Code 
of 1986 (26 U.S.C. 415, 401(a)(17), 402(g)); 
or 

(ii) Primarily for the purpose of pro-
viding supplemental retirement bene-
fits or other deferred compensation for 
a select group of directors, manage-
ment or highly compensated employees 
(excluding severance payments de-
scribed in paragraph (f)(2)(v) of this 
section and permissible golden para-
chute payments described in § 1412.5); 
and 

(3) In the case of any nonqualified de-
ferred compensation or supplemental 
retirement plans as described in para-
graphs (d)(1) and (2) of this section, the 
following requirements shall apply: 

(i) The plan was in effect at least 1 
year prior to any of the events de-
scribed in paragraph (f)(1)(ii) of this 
section; 

(ii) Any payment made pursuant to 
such plan is made in accordance with 
the terms of the plan as in effect no 
later than 1 year prior to any of the 
events described in paragraph (f)(1)(ii) 
of this section and in accordance with 
any amendments to such plan during 

such 1 year period that do not increase 
the benefits payable thereunder; 

(iii) The IRP has a vested right, as 
defined under the applicable plan docu-
ment, at the time of termination of 
employment to payments under such 
plan; 

(iv) Benefits under such plan are ac-
crued each period only for current or 
prior service rendered to the employer 
(except that an allowance may be made 
for service with a predecessor em-
ployer); 

(v) Any payment made pursuant to 
such plan is not based on any discre-
tionary acceleration of vesting or ac-
crual of benefits which occurs at any 
time later than 1 year prior to any of 
the events described in paragraph 
(f)(1)(ii) of this section; 

(vi) The System institution has pre-
viously recognized compensation ex-
pense and accrued a liability for the 
benefit payments according to GAAP 
or segregated or otherwise set aside as-
sets in a trust which may only be used 
to pay plan benefits, except that the 
assets of such trust may be available to 
satisfy claims of the System institu-
tion’s creditors in the case of insol-
vency; and 

(vii) Payments pursuant to such 
plans shall not be in excess of the ac-
crued liability computed in accordance 
with GAAP. 

(e) Corporation or FCSIC mean the 
Farm Credit System Insurance Cor-
poration, in its corporate capacity. 

(f) Golden parachute payment. (1) The 
term ‘‘golden parachute payment’’ 
means any payment (or any agreement 
to make any payment) in the nature of 
compensation by any System institu-
tion for the benefit of any current or 
former IRP pursuant to an obligation 
of such System institution that: 

(i) Is contingent on the termination 
of such party’s primary employment or 
relationship with the System institu-
tion; and 

(ii) Is received on or after, or is made 
in contemplation of, any of the fol-
lowing events: 

(A) The insolvency (or similar event) 
of the System institution which is 
making the payment or bankruptcy or 
insolvency (or similar event) of the 
service corporation, subsidiary or affil-
iate which is making the payment; or 
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(B) The System institution is as-
signed a composite rating of 4 or 5 by 
the FCA; or 

(C) The appointment of any conser-
vator or receiver for such System insti-
tution; or 

(D) A determination by the Corpora-
tion, that the System institution is in 
a troubled condition, as defined in 
paragraph (m) of this section; and 

(iii) Is payable to an IRP whose em-
ployment by or relationship with a 
System institution is terminated at a 
time when the System institution by 
which the IRP is employed or related 
satisfies any of the conditions enumer-
ated in paragraphs (f)(1)(ii)(A) through 
(D) of this section, or in contemplation 
of any of these conditions. 

(2) Exceptions. The term ‘‘golden 
parachute payment’’ shall not include: 

(i) Any payment made pursuant to a 
pension or retirement plan which is 
qualified (or is intended within a rea-
sonable period of time to be qualified) 
under section 401 of the Internal Rev-
enue Code of 1986 (26 U.S.C. 401); or 

(ii) Any payment made pursuant to a 
benefit plan as that term is defined in 
paragraph (c) of this section; or 

(iii) Any payment made pursuant to 
a ‘‘bona fide’’ deferred compensation 
plan or arrangement as defined in para-
graph (d) of this section; or 

(iv) Any payment made by reason of 
death or by reason of termination 
caused by the disability of IRP; or 

(v) Any severance or similar payment 
which is required to be made pursuant 
to a state statute or foreign law which 
is applicable to all employers within 
the appropriate jurisdiction (with the 
exception of employers that may be ex-
empt due to their small number of em-
ployees or other similar criteria); or 

(vi) Any other payment which the 
Corporation determines to be permis-
sible in accordance with § 1412.6, on per-
missible indemnification payments; or 

(vii) Any payment made pursuant to 
a nondiscriminatory severance pay 
plan or arrangement that provides for 
payment of severance benefits to all el-
igible employees upon involuntary ter-
mination other than for cause, vol-
untary resignation, or early retire-
ment. Furthermore, such severance 
pay plan or arrangement shall not have 
been adopted or modified to increase 

the amount or scope of severance bene-
fits at a time when the System institu-
tion was in a condition specified in 
paragraph (f)(1)(ii) of this section or in 
contemplation of such a condition 
without the prior written consent of 
the FCA; or in lieu of a payment made 
pursuant to this paragraph; 

(viii) Any payment made pursuant to 
a severance pay plan or arrangement 
that provides severance benefits upon 
involuntary termination other than for 
cause, voluntary resignation, or early 
retirement. No employee shall receive 
any payment under this subpart which 
exceeds the base compensation paid to 
such employee during the 12 months 
(or longer period or greater benefit as 
the Corporation shall consent to) im-
mediately proceeding termination of 
employment. Furthermore, such sever-
ance pay plan or arrangement shall not 
have been adopted or modified to in-
crease the amount or the scope of the 
severance benefits at a time when the 
System institution was in a condition 
specified in paragraph (f)(1)(ii) of this 
section or in contemplation of such a 
condition without the written approval 
of the FCA. 

(g) The FCA means the Farm Credit 
Administration. 

(h) Institution-related party (IRP) 
means: 

(1) Any director, officer, employee, or 
controlling stockholder (other than an-
other Farm Credit System institution) 
of, or agent for a System institution; 

(2) Any stockholder (other than an-
other Farm Credit System institution), 
consultant, joint venture partner, and 
any other person as determined by the 
FCA (by regulation or case-by-case) 
who participates in the conduct of the 
affairs of a System institution; and 

(3) Any independent contractor (in-
cluding any attorney, appraiser, or ac-
countant) who knowingly or recklessly 
participates in any violation of any law 
or regulation, any breach of fiduciary 
duty, or any unsafe or unsound prac-
tice, which caused or is likely to cause 
more than a minimal financial loss to, 
or a significant adverse effect on, the 
System institution. 

(i) Liability or legal expense means: 

VerDate Nov<24>2008 16:30 Feb 26, 2010 Jkt 220041 PO 00000 Frm 00359 Fmt 8010 Sfmt 8010 Q:\12\12V7 ofr150 PsN: PC150



350 

12 CFR Ch. XIV (1–1–10 Edition) § 1412.2 

(1) Any legal or other professional 
fees and expenses incurred in connec-
tion with any claim, proceeding, or ac-
tion; 

(2) The amount of, and any cost in-
curred in connection with, any settle-
ment of any claim, proceeding, or ac-
tions; and 

(3) The amount of, any cost incurred 
in connection with, any judgment or 
penalty imposed with respect to any 
claim, processing, or action. 

(j) Nondiscriminatory means that the 
plan, contract or arrangement in ques-
tion applies to all employees of a Sys-
tem institution who meet reasonable 
and customary eligibility requirements 
applicable to all employees, such as 
minimum length of service require-
ments. A nondiscriminatory plan, con-
tract or arrangement may provide dif-
ferent benefits based only on objective 
criteria such as salary, total compensa-
tion, length of service, job grade or 
classification, which are applied on a 
proportionate basis, with a modest dis-
parity in severance benefits relating to 
any one criterion of 20 percent. 

(k) Payment means: 
(1) Any direct or indirect transfer of 

any funds or any asset; 
(2) Any forgiveness of any debt or 

other obligation; 
(3) The conferring of benefits in the 

nature of compensation, including but 
not limited to stock options and stock 
appreciation rights; or 

(4) Any segregation of any funds or 
assets, the establishment or funding of 
any trust or the purchase of or ar-
rangement for any letter of credit or 
other instrument, for the purpose of 
making, or pursuant to any agreement 
to make, any payment on or after the 
date on which such funds or assets are 
segregated, or at the time of or after 
such trust is established or letter of 
credit or other instrument is made 
available, without regard to whether 
the obligation to make such payment 
is contingent on: 

(i) The determination, after such 
date, of the liability for the payment of 
such amount; or 

(ii) The liquidation, after such date, 
of the amount of such payment. 

(l) Prohibited indemnification payment. 
(1) The term ‘‘prohibited indemnifica-
tion payment’’ means any payment (or 

any agreement or arrangement to 
make any payment) by any System in-
stitution for the benefit of any person 
who is or was an IRP of such System 
institution, to pay or reimburse such 
person for any civil money penalty or 
judgment resulting from any adminis-
trative or civil action instituted by the 
FCA, or any other liability or legal ex-
pense with regard to any administra-
tive proceeding or civil action insti-
tuted by the FCA which results in a 
final order or settlement pursuant to 
which such person: 

(i) Is assessed a civil money penalty; 
(ii) Is removed from office or prohib-

ited from participating in the conduct 
of the affairs of the institution; or 

(iii) Is required to cease and desist 
from or take any affirmative action 
with respect to such institution. 

(2) Exceptions. (i) The term ‘‘prohib-
ited indemnification’’ payment shall 
not include any reasonable payment by 
a System institution which is used to 
purchase any commercial insurance 
policy or fidelity bond, provided that 
such insurance policy or bond shall not 
be used to pay or reimburse an IRP for 
the cost of any judgment or civil 
money penalty assessed against such 
person in an administrative proceeding 
or civil action commenced by the FCA, 
but may pay any legal or professional 
expenses incurred in connection with 
such proceeding or action or the 
amount of any restitution to the Sys-
tem institution or receiver. 

(ii) The term ‘‘prohibited indem-
nification payment’’ shall not include 
any reasonable payment by a System 
institution that represents partial in-
demnification for legal or professional 
expenses specifically attributable to 
particular charges for which there has 
been a formal and final adjudication or 
finding in connection with a settle-
ment that the IRP has not violated 
certain FCA laws or regulations or has 
not engaged in certain unsafe or un-
sound practices or breaches of fidu-
ciary duty, unless the administrative 
action or civil proceedings has resulted 
in a final prohibition order against the 
IRP. 

(m) Troubled condition means a Sys-
tem institution that: 

(1) Is subject to a cease-and-desist 
order or written agreement issued by 
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the FCA that requires action to im-
prove the financial condition of the 
System institution or is subject to a 
proceeding initiated by the FCA which 
contemplates the issuance of an order 
that requires action to improve the fi-
nancial condition of the institution, 
unless otherwise informed in writing 
by the FCA; or 

(2) Is unable to make a timely pay-
ment of principal or interest on any in-
sured obligation (as defined in section 
5.51(3) of the Farm Credit Act; 12 U.S.C. 
2277a(3)); or 

(3) Is receiving assistance as de-
scribed in section 5.61 of the Farm 
Credit Act, 12 U.S.C. 2277a–10; or 

(4) Is unable to make timely payment 
of principal or interest on debt obliga-
tions issued under the authority of sec-
tion 8.6(e)(2) of the Farm Credit Act; 12 
U.S.C. 2279aa–6(e)(2) or is unable to ful-
fill the guarantee obligations provided 
under section 8.6 of the Farm Credit 
Act; 12 U.S.C. 2279aa–6; or 

(5) Is informed in writing by the Cor-
poration that it is in a ‘‘troubled condi-
tion’’ for purposes of the requirements 
of this subpart on the basis of the Sys-
tem institution’s most recent report of 
condition or report of examination or 
other information available to the Cor-
poration. 

§ 1412.3 Golden parachute payments 
prohibited. 

No System institution shall make or 
agree to make any golden parachute 
payment, except as provided in this 
part. 

§ 1412.4 Prohibited indemnification 
payments. 

No System institution shall make or 
agree to make any prohibited indem-
nification payment, except as provided 
in this part. 

§ 1412.5 Permissible golden parachute 
payments. 

(a) A System institution may agree 
to make or may make a golden para-
chute payment if and to the extent 
that: 

(1) The FCA, with the written con-
currence of the Corporation, deter-
mines that such a payment or agree-
ment is permissible; or 

(2) Such an agreement is made in 
order to hire a person to become an 
IRP either at a time when the System 
institution satisfies or in an effort to 
prevent it from imminently satisfying 
any of the criteria set forth in 
§ 1412.2(f)(1)(ii), and the FCA and the 
Corporation consent in writing to the 
amount and terms of the golden para-
chute payment. Such consent by the 
Corporation and the FCA shall not im-
prove the IRP’s position in the event of 
the insolvency of the institution since 
such consent can neither bind a re-
ceiver nor affect the provability of re-
ceivership claims. In the event that the 
institution is placed into receivership 
or conservatorship, the Corporation 
and/or the FCA shall not be obligated 
to pay the promised golden parachute 
and the IRP shall not be accorded pref-
erential treatment on the basis of such 
prior approval; or 

(3) Such a payment is made pursuant 
to an agreement which provides for a 
reasonable severance payment, not to 
exceed 18-months’ salary, to an IRP in 
the event of a change in control of the 
System institution; provided, however, 
that the System institution shall ob-
tain the consent of the FCA prior to 
making such a payment and this para-
graph (a)(3) shall not apply to any 
change in control of System institu-
tion which results from an assisted 
transaction as described in section 5.61 
of the Farm Credit Act; 12 U.S.C. 2277a– 
10 or the System institution being 
placed into conservatorship or receiv-
ership; and 

(4) A System institution or IRP mak-
ing a request pursuant to paragraphs 
(a)(1) through (3) of this section shall 
demonstrate that it is not aware of any 
information, evidence, documents or 
other materials which would indicate 
that there is a reasonable basis to be-
lieve, at the time such payment is pro-
posed to be made, that: 

(i) The IRP has committed any fraud-
ulent act or omission, breach of trust 
or fiduciary duty, or insider abuse with 
regard to the System institution that 
has had or is likely to have a material 
adverse effect on the institution; 

(ii) The IRP is substantially respon-
sible for the insolvency of, the appoint-
ment of a conservator or receiver for, 
or the troubled condition, as defined by 
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applicable regulations concerning the 
System institution; 

(iii) The IRP has materially violated 
any applicable Federal or state law or 
regulation that has had or is likely to 
have a material effect on the System 
institution; and 

(iv) The IRP has violated or con-
spired to violate section 215, 657, 1006, 
1014, or 1344 of title 18 of the United 
States Code or section 1341 or 1343 of 
such title affecting a Farm Credit Sys-
tem institution. 

(b) In making a determination under 
paragraphs (a)(1) through (3) of this 
section the FCA and the Corporation 
may consider: 

(1) Whether, and to what degree, the 
IRP was in a position of managerial or 
fiduciary responsibility; 

(2) The length of time the IRP was af-
filiated with the System institution, 
and the degree to which the proposed 
payment represents reasonable com-
pensation earned over the period of em-
ployment and reasonable payment for 
services rendered; and 

(3) Any other factors or cir-
cumstances which would indicate that 
the proposed payment would be con-
trary to the intent of the Act or this 
part. 

§ 1412.6 Permissible indemnification 
payments. 

(a) A System institution may make 
or agree to make reasonable indem-
nification payments to an IRP with re-
spect to an administrative proceeding 
or civil action initiated by the FCA if: 

(1) The System institution’s board of 
directors, in good faith, determines in 
writing after due investigation and 
consideration that the IRP acted in 
good faith and in a manner he/she be-
lieved to be in the best interests of the 
institution; 

(2) The System institution’s board of 
directors, in good faith, determines in 
writing after due investigation and 
consideration that the payment of such 
expenses will not materially adversely 
affect the institution’s safety and 
soundness; 

(3) The indemnification payments do 
not constitute prohibited indemnifica-
tion payments as that term is defined 
in § 1412.2(l); and 

(4) The IRP agrees in writing to reim-
burse the System institution, to the 
extent not covered by payments from 
insurance or bonds purchased pursuant 
to § 1412.2(l)(2), for that portion of the 
advanced indemnification payments 
which subsequently become prohibited 
indemnification payments, as defined 
herein. 

(b) An IRP requesting indemnifica-
tion payments shall not participate in 
any way in the board’s discussion and 
approval of such payments; provided, 
however, that such IRP may present 
his/her request to the board and re-
spond to any inquiries from the board 
concerning his/her involvement in the 
circumstances giving rise to the ad-
ministrative proceeding or civil action. 

(c) In the event that a majority of 
the members of the board of directors 
are named as respondents in an admin-
istrative proceeding or civil action and 
request indemnification, the remaining 
members of the board may authorize 
independent legal counsel to review the 
indemnification request and provide 
the remaining members of the board 
with a written opinion of counsel as to 
whether the conditions delineated in 
paragraph (a) of this section have been 
met. If independent legal counsel 
opines that said conditions have been 
met, the remaining members of the 
board of directors may rely on such 
opinion in authorizing the requested 
indemnification. 

(d) In the event that all of the mem-
bers of the board of directors are 
named as respondents in an adminis-
trative proceeding or civil action and 
request indemnification, the board 
shall authorize independent legal coun-
sel to review the indemnification re-
quest and provide the board with a 
written opinion of counsel as to wheth-
er the conditions delineated in para-
graph (a) of this section have been met. 
If independent legal counsel opines 
that said conditions have been met, the 
board of directors may rely on such 
opinion in authorizing the requested 
indemnification. 

§ 1412.7 Filing instructions. 
Requests to make excess nondiscrim-

inatory severance plan payments and 
permitted golden parachute payments 
shall be submitted in writing to the 
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FCA and the Corporation. The request 
shall be in letter form and shall con-
tain all relevant factual information as 
well as the reasons why such approval 
should be granted. 

§ 1412.8 Application in the event of re-
ceivership. 

The provisions of this part or any 
consent or approval granted under the 
provisions of this part by the Corpora-
tion (in its corporate capacity), shall 
not in any way bind any receiver of a 
failed System institution. Any consent 
or approval granted under the provi-
sions of this part by the Corporation or 
the FCA shall not in any way obligate 

such agency or receiver to pay any 
claim or obligation pursuant to any 
golden parachute, severance, indem-
nification or other agreement. Claims 
for employee welfare benefits or other 
benefits which are contingent, even if 
otherwise vested, when the Corporation 
is appointed as receiver for any System 
institution, including any contingency 
for termination of employment, are not 
provable claims or actual, direct com-
pensatory damage claims against such 
receiver. Nothing in this part may be 
construed to permit the payment of 
salary or any liability or legal expense 
of any IRP contrary to 12 U.S.C. 2277a– 
10b(d). 
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