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the general partner of Licensee, which 
general partner shall then be replaced 
in accordance with Licensee’s Articles 
by a new general partner approved by 
SBA; and/or 

(3) With respect to either a Corporate 
or Partnership Licensee, to obtain the 
appointment of SBA or its designee as 
your receiver under section 311(c) of 
the Act for the purpose of continuing 
your operations. The appointment of a 
receiver to liquidate a Licensee is not 
within such consent, but is governed 
instead by the relevant provisions of 
the Act. 

[61 FR 3189, Jan. 31, 1996, as amended at 74 
FR 33916, July 14, 2009] 

§ 107.1820 Conditions affecting issuers 
of Preferred Securities and/or Par-
ticipating Securities. 

(a) Applicability of this section. This 
section applies if you have Preferred 
Securities issued after April 25, 1994, or 
if you issue Participating Securities or 
have Earmarked Assets in your port-
folio. Your Articles must include the 
provisions of this § 107.1820 as a condi-
tion to SBA’s purchase of Preferred Se-
curities or guarantee of Participating 
Securities and for as long as you own 
Earmarked Assets. Preferred Securities 
issued before April 25, 1994 continue to 
be governed by the remedies in effect 
at the time of their issuance. 

(b) Removal Conditions. Upon the oc-
currence (as determined by SBA) of 
any of the following conditions (‘‘Re-
moval Conditions’’), SBA may avail 
itself of one or more of the remedies in 
paragraph (d) of this section: 

(1) Insolvency or extreme Capital Im-
pairment. You become equitably or le-
gally insolvent, or have a Capital Im-
pairment Percentage of 100 percent or 
more (‘‘extreme Capital Impairment’’) 
and have not cured such Capital Im-
pairment within the time limits set by 
SBA in writing. In this regard: 

(i) You are not considered to have a 
condition of extreme Capital Impair-
ment during the first eight years fol-
lowing your first issuance of Partici-
pating Securities. 

(ii) This paragraph (b)(1) does not 
give you an additional opportunity to 
cure if you have already had an oppor-
tunity to cure your Capital Impair-

ment under paragraph (e)(3) of this sec-
tion. 

(2) Voluntary assignment. You make a 
voluntary assignment for the benefit of 
creditors. 

(3) Bankruptcy. You begin any bank-
ruptcy or reorganization proceeding, 
receivership, dissolution or other simi-
lar creditors’ rights proceeding, or such 
action is initiated against you and is 
not dismissed within 60 days. 

(4) Transfer of Control. You violate 
§ 107.475 and/or willfully violate 
§ 107.410, and such violation results in a 
transfer of Control. 

(5) Fraud. You commit a fraudulent 
act which causes serious detriment to 
SBA’s position as a guarantor or inves-
tor. 

(6) Fraudulent transfers. You make 
any transfer or incur any obligation 
that is fraudulent under the terms of 11 
USC 548. 

(c) Contingent Removal Conditions. 
Upon the occurrence (as determined by 
SBA) of any of the following conditions 
(‘‘Contingent Removal Conditions’’), 
SBA may avail itself of one or more of 
the remedies in paragraph (d) of this 
section, but only if you fail to remove 
the person(s) SBA identifies as respon-
sible for such occurrence and/or cure 
such occurrence to SBA’s satisfaction 
within a time period determined by 
SBA (but not less than 15 days): 

(1) Willful conflicts of interest. You 
willfully violate § 107.730. 

(2) Willful or repeated noncompliance. 
You willfully or repeatedly violate one 
or more of the substantive provisions 
of the Act, specifically including but 
not limited to the provisions summa-
rized in section 310(c) of the Act, or any 
substantive regulation promulgated 
under the Act. 

(3) Failure to comply with restrictions 
under paragraph (f) of this section. You 
fail to comply with the restrictions im-
posed by SBA under paragraph (f) of 
this section. 

(d) SBA remedies for Removal Condi-
tions and Contingent Removal Conditions. 
Upon the occurrence (as determined by 
SBA) of any Removal Condition, or any 
Contingent Removal Condition accom-
panied by your failure to act as set 
forth in paragraph (c) of this section, 
SBA has the following rights, and you 
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consent to SBA’s exercise of any or all 
of such rights: 

(1) With respect to a Corporate Li-
censee, upon written notice, to require 
you to replace, with individuals ap-
proved by SBA, one or more of your of-
ficers and/or such number of directors 
as is sufficient to constitute a majority 
of your board of directors; or 

(2) With respect to a Partnership Li-
censee, upon written notice, to require 
you to remove the person(s) responsible 
for such occurrence and/or to remove 
your general partner, who shall then be 
replaced in accordance with your Arti-
cles by a new general partner approved 
by SBA; and/or 

(3) With respect to either a Corporate 
or Partnership Licensee, to the ap-
pointment of SBA or its designee as 
your receiver under section 311(c) of 
the Act for the purpose of continuing 
your operations. The appointment of a 
receiver to liquidate a Licensee is not 
within such consent, but is governed 
instead by the relevant provisions of 
the Act. 

(e) Restricted Operations Conditions. 
Upon the occurrence (as determined by 
SBA) of any of the following conditions 
(‘‘Restricted Operations Conditions’’), 
SBA may avail itself of any of the rem-
edies in paragraph (f) of this section. 

(1) Removal Conditions or Contingent 
Removal Conditions. Any condition oc-
curs which is listed in paragraphs (b) or 
(c) of this section. 

(2) Failure to maintain Regulatory Cap-
ital. You fail to maintain the minimum 
Regulatory Capital required by this 
part. 

(3) Capital or Liquidity Impairment. 
You have a condition of Capital Im-
pairment as determined under § 107.1830 
or, if applicable, a condition of Liquid-
ity Impairment as determined under 
§ 107.1505, and you fail to cure the im-
pairment within time limits set by 
SBA in writing. 

(4) Improper Distributions. You make 
any Distribution to your shareholders 
or partners other than those permitted 
by §§ 107.585 and 107.1560 through 
107.1580. 

(5) Excessive Management Expenses. 
Without the prior written consent of 
SBA, you incur Management Expenses 
in excess of those permitted under 
§ 107.520. 

(6) Failure to make payment. You fail 
to pay any amounts due under Pre-
ferred Securities or required by 
§§ 107.1500 through 107.1590, unless oth-
erwise permitted by SBA. 

(7) Noncompliance. Except as other-
wise provided for in paragraphs (c)(1) 
and (c)(2) of this section, SBA deter-
mines that you have failed to comply 
with one or more of the substantive 
provisions of the Act, specifically in-
cluding but not limited to the provi-
sions summarized in section 310(c) of 
the Act, or any substantive regulation 
promulgated under the Act. 

(8) Failure to maintain diversity. You 
fail to maintain diversity between 
management and ownership as required 
by § 107.150, if applicable to you. 

(9) Failure to meet investment require-
ments. You fail to make the amount of 
Equity Capital Investments required 
for Participating Securities 
(§ 107.1500(b)(4)), if applicable to you; or 
you fail to maintain as of the end of 
each fiscal year the investment ratios 
or amounts required for Leverage in 
excess of 300 percent of Leverageable 
Capital (§ 107.1160(c)) or Preferred Secu-
rities in excess of 100 percent of 
Leverageable Capital (§ 107.1160(d)), if 
applicable to you. In determining 
whether you have met the maintenance 
requirements in § 107.1160(c) or (d), SBA 
will disregard any prepayment, sale, or 
disposition of Venture Capital 
Financings, any increase in 
Leverageable Capital, and any receipt 
of additional Leverage, within 120 days 
prior to the end of your fiscal year. 

(10) Nonperformance. You violate or 
fail to perform one or more of the 
terms and conditions of any Partici-
pating Security or Preferred Security 
or of any agreement with or condition 
imposed by SBA in its administration 
of the Act and the regulations promul-
gated thereunder. 

(11) Noncooperation under paragraph 
(g) of this section. You fail to take ap-
propriate steps, satisfactory to SBA, to 
accomplish such action as SBA may 
have required under paragraph (g) of 
this section. 

(f) SBA remedies for Restricted Oper-
ations Conditions. Upon the occurrence 
of any Restricted Operations Condi-
tion, and until such condition(s) are 
cured to SBA’s satisfaction within a 
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time period determined by SBA (but 
not less than 15 days), upon written no-
tice SBA shall have the following 
rights, and you consent to SBA’s exer-
cise of any or all of such rights: 

(1) To prohibit you from making any 
additional investments except for in-
vestments under legally binding com-
mitments you entered into before such 
notice and, subject to SBA’s prior writ-
ten approval, investments that are nec-
essary to protect your investments; 

(2) Until all Leverage is redeemed 
and amounts due are paid, to prohibit 
Distributions by you to any party 
other than SBA, its agent or Trustee; 

(3) To require all your commitments 
from investors to be funded at the ear-
liest time(s) permitted in accordance 
with your Articles; and 

(4) To review and re-determine your 
approved Management Expenses. 

(g) Repeated non-substantive violations. 
If you repeatedly fail to comply with 
one or more of the non-substantive pro-
visions of the Act or any non-sub-
stantive regulation promulgated there-
under, SBA, after written notification 
to you and until such condition is 
cured to SBA’s satisfaction, will deny 
you additional Leverage and/or require 
you to take such actions as SBA may 
determine to be appropriate under the 
circumstances. 

[61 FR 3189, Jan. 31, 1996, as amended at 63 
FR 5873, Feb. 5, 1998] 

COMPUTATION OF LICENSEE’S CAPITAL 
IMPAIRMENT 

§ 107.1830 Licensee’s Capital Impair-
ment—definition and general re-
quirements. 

(a) Applicability of this section. This 
section applies to Leverage issued on 
or after April 25, 1994. For Leverage 
issued before April 25, 1994, you must 
comply with paragraphs (e) and (f) of 
this section and the Capital Impair-
ment regulations in this part in effect 
when you issued your Leverage. For all 
Leverage issued, you must also comply 
with any contractual provisions to 
which you have agreed. 

(b) Significance of Capital Impairment 
condition. If you have a condition of 
Capital Impairment, you are not in 
compliance with the terms of your Le-
verage. As a result, SBA has the right 
to impose the applicable remedies for 
noncompliance in §§ 107.1810(g) and 
107.1820(f). 

(c) Definition of Capital Impairment 
condition. You have a condition of Cap-
ital Impairment if your Capital Impair-
ment Percentage, as computed in 
§ 107.1840, exceeds: 

(1) For Section 301(d) Licensees, 75 
percent. 

(2) For Section 301(c) Licensees, the 
appropriate percentage from the fol-
lowing table: 

MAXIMUM PERMITTED CAPITAL IMPAIRMENT PERCENTAGES FOR SECTION 301(C) LICENSEES 

If the percentage of equity capital invest-
ments (at cost) in your portfolio is: 

And your ratio of outstanding leverage to leverageable 
capital is: 

Then your maximum 
permitted capital impair-

ment percentage is: 

67% ............................................................. 100% or less .................................................................... 70 
Over 100% but not over 200% ........................................ 60 
Over 200% ....................................................................... 50 

At least 40% but under 67% ...................... 100% or less .................................................................... 55 
Over 100% but not over 200% ........................................ 50 
Over 200% ....................................................................... 40 

Under 40% .................................................. 100% or less .................................................................... 45 
Over 100% but not over 200% ........................................ 40 
Over 200% ....................................................................... 35 

(d) Phase-in of maximum permitted 
Capital Impairment Percentages for Sec-
tion 301(c) Licensees. If you are a Sec-
tion 301(c) Licensee, regardless of your 
maximum permitted Capital Impair-
ment Percentage under paragraph (c) 
of this section, you will not have a con-
dition of Capital Impairment if: 

(1) Your Capital Impairment Percent-
age does not exceed 50 percent; and 

(2) You have not reached your first 
fiscal year end occurring after April 25, 
1995. 

(e) Quarterly computation requirement 
and procedure. You must determine 
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