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(b) If a CDC is incorporated in one 
State and is approved as a Multi-State 
CDC to operate in another State, the 
CDC must have a Loan Committee for 
each State. 

[65 FR 42632, July 11, 2000, as amended at 68 
FR 57981, Oct. 7, 2003] 

§ 120.824 Professional management 
and staff. 

A CDC must have full-time profes-
sional management, including an Exec-
utive Director (or the equivalent) man-
aging daily operations. It must also 
have a full-time professional staff 
qualified by training and experience to 
market the 504 Program, package and 
process loan applications, close loans, 
service, and, if authorized by SBA, liq-
uidate the loan portfolio, and sustain a 
sufficient level of service and activity 
in the Area of Operations. CDCs may 
obtain, under written contract, man-
agement, marketing, packaging, proc-
essing, closing, servicing or liquidation 
services provided by qualified individ-
uals and entities under the following 
circumstances: 

(a) The CDC must have at least one 
salaried professional employee that is 
employed directly (not a contractor or 
an Associate of a contractor) full-time 
to manage the CDC. The CDC manager 
must be hired by the CDC’s board of di-
rectors and subject to termination only 
by the board. A CDC may petition SBA 
to waive the requirement of the man-
ager being employed directly if: 

(1) Another non-profit entity that 
has the economic development of the 
CDC’s Area of Operations as one of its 
principal activities will contribute the 
management of the CDC, and the man-
agement contributed by the other enti-
ty also may work on and operate that 
entity’s economic development pro-
grams, but must be available to small 
businesses interested in the 504 pro-
gram and to 504 loan borrowers during 
regular business hours; or 

(2) The CDC petitioning SBA for such 
waiver is rural; has insufficient loan 
volume to justify having management 
employed directly by the CDC; and has 
contracted with another CDC located 
in the same general area to provide the 
management. 

(b) SBA must pre-approve contracts 
the CDC makes for managing, mar-

keting, packaging, processing, closing, 
servicing, or liquidation functions. 
(CDCs may contract for legal and ac-
counting services without SBA ap-
proval, except for legal services in con-
nection with loan liquidation or litiga-
tion.) 

(c) Contracts must clearly identify 
terms and conditions satisfactory to 
SBA that permit the CDC to terminate 
the contract prior to its expiration 
date on a reasonable basis. 

(d) The CDC must provide copies of 
these contracts to SBA for review an-
nually. 

(e) If a CDC’s Board believes that it is 
in the best interest of the CDC to con-
tract for a management, marketing, 
packaging, processing, closing, serv-
icing or liquidation function, the CDC’s 
Board must explain its reasoning to 
SBA. The CDC’s Board must dem-
onstrate to SBA that: 

(1) The compensation under the con-
tract is only from the CDC, reasonable 
and customary for similar services in 
the Area of Operations, and is only for 
actual services performed; 

(2) The full term of the contract (in-
cluding options) is reasonable; and 

(3) The contract does not evidence 
any actual or apparent conflict of in-
terest or self-dealing on the part of any 
of the CDC’s officers, management, and 
staff, including members of the Board 
and any Loan Committee. 

(f) No contractor (under this section) 
or Associate of a contractor may be a 
voting or non-voting member of the 
CDC’s Board. 

[65 FR 42632, July 11, 2000, as amended at 68 
FR 57981, Oct. 7, 2003] 

§ 120.825 Financial ability to operate. 
A CDC must be able to sustain its op-

erations continuously, with reliable 
sources of funds (such as income from 
services rendered and contributions 
from government or other sponsors). 
Any funds generated from 503 and 504 
loan activity by a CDC remaining after 
payment of staff and overhead expenses 
must be retained by the CDC as a re-
serve for future operations or for in-
vestment in other local economic de-
velopment activity in its Area of Oper-
ations. If a CDC is operating as a 
Multi-State CDC, it must maintain a 
separate accounting for each State of 
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all 504 fee income and expenses and 
provide, upon SBA’s request, evidence 
that the funds resulting from its Multi- 
State CDC operations are being in-
vested in economic development activi-
ties in each State in which they were 
generated. 

[65 FR 42633, July 11, 2000] 

§ 120.826 Basic requirements for oper-
ating a CDC. 

A CDC must operate in accordance 
with the following requirements: 

(a) In general. CDCs must meet all 504 
Loan Program Requirements. In its 
Area of Operations, a CDC must mar-
ket the 504 program, package and proc-
ess 504 loan applications, close and 
service 504 loans, and if authorized by 
SBA, liquidate and litigate 504 loans. It 
must supply to SBA current and accu-
rate information about all certification 
and operational requirements, and 
maintain the records and submit all re-
ports required by SBA. 

(b) Operations and internal controls. 
Each CDC’s board of directors must 
adopt an internal control policy which 
provides adequate direction to the in-
stitution for effective control over and 
accountability for operations, pro-
grams, and resources. The board adopt-
ed internal control policy must, at a 
minimum: 

(1) Direct management to assign the 
responsibility for the internal control 
function (covering financial, credit, 
credit review, collateral, and adminis-
trative matters) to an officer or offi-
cers of the CDC; 

(2) Adopt and set forth procedures for 
maintenance and periodic review of the 
internal control function; 

(3) Direct the operation of a program 
to review and assess the CDC’s 504-re-
lated loans. For the 504 review pro-
gram, the internal control policies 
must specify the following: 

(i) Loan, loan-related collateral, and 
appraisal review standards, including 
standards for scope of selection (for re-
view of any such loan, loan-related col-
lateral or appraisal) and standards for 
work papers and supporting docu-
mentation; 

(ii) Loan quality classification stand-
ards consistent with the standardized 
classification systems used by the Fed-
eral Financial Institution Regulators; 

(iii) Specific control requirements for 
the CDC’s oversight of Lender Service 
Providers; and 

(iv) Standards for training to imple-
ment the loan review program; and 

(4) Address other control require-
ments as may be established by SBA. 

(c) Annual Audited/Reviewed Financial 
Statements. Each CDC with a 504 loan 
portfolio balance of $20 million or more 
(as calculated by SBA) must have its 
financial statements audited annually 
by a certified public accountant that is 
independent and experienced in audit-
ing financial institutions. The audit 
must be performed in accordance with 
generally accepted auditing standards 
as adopted by the Auditing Standards 
Board of the American Institute of Cer-
tified Public Accountants (AICPA). 
The auditor must be independent, as 
defined by the AICPA, of the CDC. An-
nually, the auditor must issue an opin-
ion as to the fairness of the CDC’s fi-
nancial statements and their compli-
ance with GAAP. For CDCs with a 504 
portfolio balance of less than $20 mil-
lion (as calculated by SBA), the CDC’s 
annual financial statements submitted 
to SBA must be reviewed by an inde-
pendent CPA in accordance with 
GAAP. 

(d) Auditor qualifications. The audit or 
review must be conducted by an inde-
pendent certified public accountant 
who: 

(1) Is registered or licensed to prac-
tice as a public accountant, and is in 
good standing, under the laws of the 
state or other political subdivision of 
the United States in which the CDC’s 
principal office is located; 

(2) Agrees in the engagement letter 
with the CDC to provide the SBA with 
access to and copies of any work pa-
pers, policies, and procedures relating 
to the services performed; 

(3)(i) Is in compliance with the 
AICPA Code of Professional Conduct; 
and 

(ii) Meets the independence require-
ments and interpretations of the Secu-
rities and Exchange Commission and 
its staff; 

(4) Has received a peer review or is 
enrolled in a peer review program that 
meets AICPA guidelines; and 

(5) Is otherwise acceptable to SBA. 

[73 FR 75518, Dec. 11, 2008] 
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