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upon notification by the parties that 
they have entered into good faith set-
tlement negotiations. The administra-
tive law judge may, in his/her discre-
tion, grant additional stays. If settle-
ment is reached, a proposal will be sub-
mitted to the Assistant Secretary for 
approval and signature. If the Assist-
ant Secretary approves the proposal, 
he/she will issue an appropriate order, 
and notify the administrative law 
judge that the case is withdrawn from 
adjudication. If the Assistant Sec-
retary does not approve the proposal, 
he/she will notify the parties and the 
case will proceed to adjudication by 
the administrative law judge as though 
no settlement proposal had been made. 

(2) If the case is pending before the 
Under Secretary under § 280.222 of this 
part, the parties may submit a settle-
ment proposal to the Under Secretary 
for approval and signature. If the 
Under Secretary approves the proposal, 
he/she will issue an appropriate order. 
If the Under Secretary does not ap-
prove the proposal, the case will pro-
ceed to final decision in accordance 
with Section 280.623 of this part, as ap-
propriate. 

(c) Any order disposing of a case by 
settlement may suspend the adminis-
trative sanction imposed, in whole or 
in part, on such terms of probation or 
other conditions as the signing official 
may specify. Any such suspension may 
be modified or revoked by the signing 
official, in accordance with the proce-
dures set forth in § 280.218(c) of this 
part. 

(d) Any respondent who agrees to an 
order imposing any administrative 
sanction does so solely for the purpose 
of resolving the claims in the adminis-
trative enforcement proceeding 
brought under this part. This reflects 
the fact that the Department has nei-
ther the authority nor the responsi-
bility for instituting, conducting, set-
tling, or otherwise disposing of crimi-
nal proceedings. That authority and re-
sponsibility is vested in the Attorney 
General and the Department of Justice. 

(e) Cases that are settled may not be 
reopened or appealed. 

[61 FR 50558, Sept. 26, 1996. Redesignated and 
amended at 65 FR 39802, 39803, June 28, 2000] 

§ 280.220 Reopening. 

The respondent may petition the ad-
ministrative law judge within one year 
of the date of the final decision, except 
where the decision arises from a de-
fault judgment or from a settlement, 
to reopen an administrative enforce-
ment proceeding to receive any rel-
evant and material evidence which was 
unknown or unobtainable at the time 
the proceeding was held. The petition 
must include a summary of such evi-
dence, the reasons why it is deemed 
relevant and material, and the reasons 
why it could not have been presented 
at the time the proceedings were held. 
The administrative law judge will 
grant or deny the petition after pro-
viding other parties reasonable oppor-
tunity to comment. If the proceeding is 
reopened, the administrative law judge 
may make such arrangements as the 
ALJ deems appropriate for receiving 
the new evidence and completing the 
record. The administrative law judge 
will then issue a new initial decision 
and order, and the case will proceed to 
final decision and order in accordance 
with § 280.222 of this part. 

[61 FR 50558, Sept. 26, 1996. Redesignated and 
amended at 65 FR 39802, 39803, June 28, 2000] 

§ 280.221 Record for decision and 
availability of documents. 

(a) General. The transcript of hear-
ings, exhibits, rulings, orders, all pa-
pers and requests filed in the pro-
ceedings and, for purposes of any ap-
peal under § 280.222 of this part, the de-
cision of the administrative law judge 
and such submissions as are provided 
for by § 280.623 of this part, will con-
stitute the record and the exclusive 
basis for decision. When a case is set-
tled after the service of a charging let-
ter, the record will consist of any and 
all of the foregoing, as well as the set-
tlement agreement and the order. 
When a case is settled before service of 
a charging letter, the record will con-
sist of the proposed charging letter, the 
settlement agreement and the order. 

(b) Restricted access. On the adminis-
trative law judge’s own motion, or on 
the motion of any party, the adminis-
trative law judge may direct that there 
be a restricted access portion of the 
record for any material in the record to 
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which public access is restricted by law 
or by the terms of a protective order 
entered in the proceedings. A party 
seeking to restrict access to any por-
tion of the record is responsible for 
submitting, at the time specified in 
paragraph (c)(2) of this section, a 
version of the document proposed for 
public availability that reflects the re-
quested deletion. The restricted access 
portion of the record will be placed in 
a separate file and the file will be 
clearly marked to avoid improper dis-
closure and to identify it as a portion 
of the official record in the pro-
ceedings. The administrative law judge 
may act at any time to permit mate-
rial that becomes declassified or unre-
stricted through passage of time to be 
transferred to the unrestricted access 
portion of the record. 

(c) Availability of documents—(1) 
Scope. All charging letters, answers, 
initial decisions, and orders disposing 
of a case will be made available for 
public inspection in the BXA Freedom 
of Information Records Inspection Fa-
cility, U.S. Department of Commerce, 
Room H–6624, 14th Street and Pennsyl-
vania Avenue, NW, Washington, DC 
20230. The complete record for decision, 
as defined in paragraphs (a) and (b) of 
this section will be made available on 
request. 

(2) Timing. Documents are available 
immediately upon filing, except for 
any portion of the record for which a 
request for segregation is made. Par-
ties that seek to restrict access to any 
portion of the record under paragraph 
(b) of this section must make such a re-
quest, together with the reasons sup-
porting the claim of confidentiality, si-
multaneously with the submission of 
material for the record. 

[61 FR 50558, Sept. 26, 1996. Redesignated and 
amended at 65 FR 39802, 39803, June 28, 2000] 

§ 280.222 Appeals. 

(a) Grounds. A party may appeal to 
the Under Secretary from an order dis-
posing of a proceeding or an order de-
nying a petition to set aside a default 
or a petition for reopening, on the 
grounds: 

(1) That a necessary finding of fact is 
omitted, erroneous or unsupported by 
substantial evidence of record; 

(2) That a necessary legal conclusion 
or finding is contrary to law; 

(3) That prejudicial procedural error 
occurred; or 

(4) That the decision or the extent of 
sanctions is arbitrary, capricious or an 
abuse of discretion. The appeal must 
specify the grounds on which the ap-
peal is based and the provisions of the 
order from which the appeal is taken. 

(b) Filing of appeal. An appeal from an 
order must be filed with the Office of 
the Under Secretary for Export Admin-
istration, Bureau of Export Adminis-
tration, U.S. Department of Commerce, 
Room H–3898, 14th Street and Constitu-
tion Avenue, NW., Washington, DC 
20230, within 30 days after service of 
the order appealed from. If the Under 
Secretary cannot act on an appeal for 
any reason, the Under Secretary will 
designate another Department of Com-
merce official to receive and act on the 
appeal. 

(c) Effect of appeal. The filing of an 
appeal shall not stay the operation of 
any order, unless the order by its ex-
press terms so provides or unless the 
Under Secretary, upon application by a 
party and with opportunity for re-
sponse, grants a stay. 

(d) Appeal procedure. The Under Sec-
retary normally will not hold hearings 
or entertain oral argument on appeals. 
A full written statement in support of 
the appeal must be filed with the ap-
peal and be simultaneously served on 
all parties, who shall have 30 days from 
service to file a reply. At his/her discre-
tion, the Under Secretary may accept 
new submissions, but will not ordi-
narily accept those submissions filed 
more than 30 days after the filing of 
the reply to the appellant’s first sub-
mission. 

(e) Decisions. The decision will be in 
writing and will be accompanied by an 
order signed by the Under Secretary 
giving effect to the decision. The order 
may either dispose of the case by af-
firming, modifying or reversing the 
order of the administrative law judge 
or may refer the case back to the ad-
ministrative law judge for further pro-
ceedings. 

(f) Delivery. The final decision and 
implementing order shall be served on 

VerDate Nov<24>2008 10:31 Jan 28, 2010 Jkt 220048 PO 00000 Frm 00412 Fmt 8010 Sfmt 8010 Y:\SGML\220048.XXX 220048cp
ric

e-
se

w
el

l o
n 

D
S

K
H

W
C

L6
B

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-09-02T14:47:53-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




