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States law and indicate its readiness to com-
ply with the unilateral and specific selection
of goods by the boycotting country in ac-
cordance with §760.3(d). That section pro-
vides, in pertinent part, as follows:

“A United States person may comply or
agree to comply in the normal course of
business with the unilateral and specific se-
lection by a boycotting country * * * of * * *
specific goods, * * * provided that * * * with
respect to goods, the items, in the normal
course of business, are identifiable as to
their source or origin at the time of their
entry into the boycotting country by (@)
uniqueness of design or appearance or (b)
trademark, trade name, or other identifica-
tion normally on the items themselves, in-
cluding their packaging.”

The Department wishes to emphasize that
the unilateral selection exception in §760.3(d)
of this part will be construed narrowly, and
that all its requirements and conditions
must be met, including the following:

—Discretion for the selection must be exer-
cised by a boycotting country; or by a na-
tional or resident of a boycotting country;

—The selection must be stated in the affirm-
ative specifying a particular supplier of
goods;

—While a permissible selection may be boy-
cott based, if the United States person
knows or has reason to know that the pur-
pose of the selection is to effect discrimi-
nation against any United States person
on the basis of race, religion, sex, or na-
tional origin, the person may not comply
under any circumstances.

The Department cautions United States
persons confronted with the problem or con-
cern over the boycott-based rejection of
goods shipped to a boycotting country that
the adoption of devices such as “‘risk of loss”
clauses, or conditions that make the supplier
financially liable if his or her goods are re-
jected by the boycotting country for boycott
reasons are presumed by the Department to
be evasion of the statute and regulations,
and as such are prohibited by §760.4 of this
part, unless adopted prior to January 18,
1978. See §760.4(d) of this part.

[61 FR 12862, Mar. 25, 1996, as amended at 65
FR 34949, June 1, 2000]

SUPPLEMENT NO. 8 TO PART 760—
INTERPRETATION

Definition of Interstate or Foreign Commerce of
the United States

When United States persons (as defined by
the antiboycott regulations) located within
the United States purchase or sell goods or
services located outside the United States,
they have engaged in an activity within the
foreign commerce of the United States. Al-
though the goods or services may never
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physically come within the geographic
boundaries of the several states or terri-
tories of the United States, legal ownership
or title is transferred from a foreign nation
to the United States person who is located in
the United States. In the case of a purchase,
subsequent resale would also be within
United States commerce.

It is the Department’s view that the terms
“sale’ and ‘‘purchase’ as used in the regula-
tions are not limited to those circumstances
where the goods or services are physically
transferred to the person who acquires title.
The EAR define the activities that serve as
the transactional basis for U.S. commerce as
those involving the ‘“‘sale, purchase, or trans-
fer’” of goods or services. In the Depart-
ment’s view, as used in the antiboycott regu-
lations, ‘“‘transfer’” contemplates physical
movement of the goods or services between
the several states or territories and a foreign
country, while ‘“‘sale’” and ‘‘purchase’ relate
to the movement of ownership or title.

This interpretation applies only to those
circumstances in which the person located
within the United States buys or sells goods
or services for its own account. Where the
United States person is engaged in the bro-
kerage of foreign goods, i.e., bringing foreign
buyers and sellers together and assisting in
the transfer of the goods, the sale or pur-
chase itself would not ordinarily be consid-
ered to be within U.S. commerce. The bro-
kerage service, however, would be a service
provided from the United States to the par-
ties and thus an activity within U.S. com-
merce and subject to the antiboycott laws.
See §760.1(d)(3).

The Department cautions that United
States persons who alter their normal pat-
tern of dealing to eliminate the passage of
ownership of the goods or services to or from
the several states or territories of the United
States in order to avoid the application of
the antiboycott regulations would be in vio-
lation of §760.4 of this part.

[61 FR 12862, Mar. 25, 1996, as amended at 65
FR 34950, June 1, 2000]

SUPPLEMENT NO. 9 TO PART 760—
INTERPRETATION

Activities Exclusively Within a Boycotting
Country—Furnishing Information

§760.3(h) of this part provides that a United
States person who is a bona fide resident of
a boycotting country may comply with the
laws of that country with respect to his or
her activities exclusively within the boy-
cotting country. Among the types of conduct
permitted by this exception is ‘“‘furnishing
information within the host country”
§760.3(h)(1)(v) of this part. For purposes of
the discussion which follows, the Depart-
ment is assuming that the person in question
is a bona fide resident of the boycotting
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country as defined in §760.3(g), and that the
information to be provided is required by the
laws or regulations of the boycotting coun-
try, as also defined in §760.3(g) of this part.
The only issue this interpretation addresses
is under what circumstances the provision of
information is *“‘an activity exclusively with-
in the boycotting country.”

The activity of ““furnishing information”
consists of two parts, the acquisition of the
information and its subsequent transmittal.
Under the terms of this exception, the infor-
mation may not be acquired outside the
country for the purpose of responding to the
requirement for information imposed by the
boycotting country. Thus, if an American
company which is a bona fide resident of a
boycotting country is required to provide in-
formation about its dealings with other U.S.
firms, the company may not ask its parent
corporation in the United States for that in-
formation, or make any other inquiry out-
side the boundaries of the boycotting coun-
try. The information must be provided to the
boycotting country authorities based on in-
formation or knowledge available to the
company and its personnel located within
the boycotting country at the time the in-
quiry is received. See §760.3, (h) of this part,
examples (iii), (iv), and (v). Much of the in-
formation in the company’s possession
(transaction and corporate records) may
have actually originated outside the boy-
cotting country, and much of the informa-
tion known to the employees may have been
acquired outside the boycotting country.
This will not cause the information to fall
outside the coverage of this exception, if the
information was sent to the boycotting
country or acquired by the individuals in
normal commercial context prior to and un-
related to a boycott inquiry or purpose. It
should be noted that if prohibited informa-
tion (about business relations with a boy-
cotted country, for example) has been for-
warded to the affiliate in the boycotting
country in anticipation of a possible boycott
inquiry from the boycotting country govern-
ment, the Department will not regard this as
information within the knowledge of the
bona fide resident under the terms of the ex-
ception. However, if the bona fide resident
possesses the information prior to receipt of
a boycott-related inquiry and obtained it in
a normal commercial context, the informa-
tion can be provided pursuant to this excep-
tion notwithstanding the fact that, at some
point, the information came into the boy-
cotting country from the outside.

The second part of the analysis of ‘‘fur-
nishing information’ deals with the limita-
tion on the transmittal of the information.
It can only be provided within the bound-
aries of the boycotting country. The bona
fide resident may only provide the informa-
tion to the party that the boycotting coun-
try law requires (directly or through an
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agent or representative within the country)
so long as that party is located within the
boycotting country. This application of the
exception is somewhat easier, since it is rel-
atively simple to determine if the informa-
tion is to be given to somebody within the
country.

Note that in discussing what constitutes
furnishing information ‘‘exclusively within”
the boycotting country, the Department
does not address the nature of the trans-
action or activity that the information re-
lates to. It is the Department’s position that
the nature of the transaction, including the
inception or completion of the transaction,
is not material in analyzing the availability
of this exception.

For example, if a shipment of goods im-
ported into a boycotting country is held up
at the time of entry, and information from
the bona fide resident within that country is
legally required to free those goods, the fact
that the information may relate to a trans-
action that began outside the boycotting
country is not material. The availability of
the exception will be judged based on the ac-
tivity of the bona fide resident within the
country. If the resident provides that infor-
mation of his or her own knowledge, and pro-
vides it to appropriate parties located exclu-
sively within the country, the exception per-
mits the information to be furnished.

Factual variations may raise questions
about the application of this exception and
the effect of this interpretation. In an effort
to anticipate some of these, the Department
has set forth below a number of questions
and answers. They are incorporated as a part
of this interpretation.

1. Q. Under this exception, can a company
which is a U.S. person and a bona fide resi-
dent of the boycotting country provide infor-
mation to the local boycott office?

A. Yes, if local law requires the company
to provide this information to the boycott
office and all the other requirements are
met.

2. Q. If the company knows that the local
boycott office will forward the information
to the Central Boycott Office, may it still
provide the information to the local boycott
office?

A. Yes, if it is required by local law to fur-
nish the information to the local boycott of-
fice and all the other requirements are met.
The company has no control over what hap-
pens to the information after it is provided
to the proper authorities. (There is obvious
potential for evasion here, and the Depart-
ment will examine such occurrences closely.)

3. Q. Can a U.S. person who is a bona fide
resident of Syria furnish information to the
Central Boycott Office in Damascus?

A. No, unless the law in Syria specifically
requires information to be provided to the
Central Boycott Office the exception will not
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apply. Syria has a local boycott office re-
sponsible for enforcing the boycott in that
country.

4. Q. If a company which is a U.S. person
and a bona fide resident of the boycotting
country has an import shipment held up in
customs of the boycotting country, and is re-
quired to provide information about the
shipment to get it out of customs, may the
company do so?

A. Yes, assuming all other requirements
are met. The act of furnishing the informa-
tion is the activity taking place exclusively
within the boycotting country. The fact that
the information is provided corollary to a
transaction that originates or terminates
outside the boycotting country is not mate-
rial.

5. Q. If the U.S. person and bona fide resi-
dent of the boycotting country is shipping
goods out of the boycotting country, and is
required to certify to customs officials of the
country at the time of export that the goods
are not of Israeli origin, may he do so even
though the certification relates to an export
transaction?

A. Yes, assuming all other requirements
are met. See number 4 above.

[61 FR 12862, Mar. 25, 1996, as amended at 65
FR 34950, June 1, 2000]

SUPPLEMENT NO. 10 TO PART 760—
INTERPRETATION

(&) The words ‘““Persian Gulf” cannot ap-
pear on the document.

This term is common in letters of credit
from Kuwait and may be found in letters of
credit from Bahrain. Although more com-
monly appearing in letters of credit, the
term may also appear in other trade docu-
ments.

It is the Department’s view that this term
reflects a historical dispute between the
Arabs and the Iranians over geographic place
names which in no way relates to existing
economic boycotts. Thus, the term is neither
prohibited nor reportable under the Regula-
tions.

(b) Certify that goods are of U.S.A. origin
and contain no foreign parts.

This term appears periodically on docu-
ments from a number of Arab countries. It is
the Department’s position that the state-
ment is a positive certification of origin and,
as such, falls within the exception contained
in §760.3(c) of this part for compliance with
the import and shipping document require-
ments of a boycotting country. Even though
a negative phrase is contained within the
positive clause, the phrase is a non-exclu-
sionary, non-blacklisting statement. In the
Department’s view, the additional phrase
does not affect the permissible status of the
positive certificate, nor does it make the re-
quest reportable §760.5(a)(5)(iii) of this part.

15 CFR Ch. VII (1-1-10 Edition)

(c) Legalization of documents by any Arab
consulate except Egyptian Consulate per-
mitted.

This term appears from time to time in
letters of credit but also may appear in var-
ious other trade documents requiring legal-
ization and thus is not prohibited, and a re-
quest to comply with the statement is not
reportable. Because a number of Arab states
do not have formal diplomatic relations with
Egypt, they do not recognize Egyptian em-
bassy actions. The absence of diplomatic re-
lations is the reason for the requirement. In
the Department’s view this does not con-
stitute an unsanctioned foreign boycott or
embargo against Egypt under the terms of
the Export Administration Act. Thus the
term is not prohibited, and a request to com-
ply with the statement is not reportable.

[61 FR 12862, Mar. 25, 1996, as amended at 65
FR 34950, June 1, 2000]

SUPPLEMENT NoO. 11 TO PART 760—
INTERPRETATION

Definition of Unsolicited Invitation To Bid

§760.5(a)(4) of this part states in part:

“In addition, a United States person who
receives an unsolicited invitation to bid, or
similar proposal, containing a boycott re-
quest has not received a reportable request
for purposes of this section where he does
not respond to the invitation to bid or other
proposal.”

The Regulations do not define ‘‘unsolic-
ited” in this context. Based on review of nu-
merous situations, the Department has de-
veloped certain criteria that it applies in de-
termining if an invitation to bid or other
proposal received by a U.S. person is in fact
unsolicited.

The invitation is not unsolicited if, during
a commercially reasonable period of time
preceding the issuance of the invitation, a
representative of the U.S. person contacted
the company or agency involved for the pur-
pose of promoting business on behalf of the
company.

The invitation is not unsolicited if the U.S.
person has advertised the product or line of
products that are the subject of the invita-
tion in periodicals or publications that ordi-
narily circulate to the country issuing the
invitation during a commercially reasonable
period of time preceding the issuance of the
invitation.

The invitation is not unsolicited if the U.S.
person has sold the same or similar products
to the company or agency issuing the invita-
tion within a commercially reasonable pe-
riod of time before the issuance of the cur-
rent invitation.

The invitation is not unsolicited if the U.S.
person has participated in a trade mission to
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