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or trade fair in the country issuing the invi-
tation within a commercially reasonable pe-
riod of time before the issuance of the invi-
tation. 

Under § 760.5(a)(4) of this part, the invita-
tion is regarded as not reportable if the U.S. 
person receiving it does not respond. The De-
partment has determined that a simple ac-
knowledgment of the invitation does not 
constitute a response for purposes of this 
rule. However, an acknowledgment that re-
quests inclusion for future invitations will 
be considered a response, and a report is re-
quired. 

Where the person in receipt of an invita-
tion containing a boycott term or condition 
is undecided about a response by the time a 
report would be required to be filed under 
the regulations, it is the Department’s view 
that the person must file a report as called 
for in the Regulations. The person filing the 
report may indicate at the time of filing that 
he has not made a decision on the boycott 
request but must file a supplemental report 
as called for in the regulations at the time a 
decision is made (§ 760.5(b)(6)). 

[61 FR 12862, Mar. 25, 1996, as amended at 65 
FR 34950, June 1, 2000] 

SUPPLEMENT NO. 12 TO PART 760— 
INTERPRETATION 

The Department has taken the position 
that a U.S. person as defined by § 760.1(b) of 
this part may not make use of an agent to 
furnish information that the U.S. person is 
prohibited from furnishing pursuant to 
§ 760.2(d) of this part. 

Example (v) under § 760.4 of this part (Eva-
sion) provides: 

‘‘A, a U.S. company, is negotiating a long- 
term contract with boycotting country Y to 
meet all of Y’s medical supply needs. Y in-
forms A that before such a contract can be 
concluded, A must complete Y’s boycott 
questionnaire. A knows that it is prohibited 
from answering the questionnaire so it ar-
ranges for a local agent in Y to supply the 
necessary information.’’ 

‘‘A’s action constitutes evasion of this 
part, because it is a device to mask prohib-
ited activity carried out on A’s behalf.’’ 

This interpretation deals with the applica-
tion of the Regulations to a commercial 
agent registration requirement imposed by 
the government of Saudi Arabia. The re-
quirement provides that nationals of Saudi 
Arabia seeking to register in Saudi Arabia as 
commercial agents or representatives of for-
eign concerns must furnish certain boycott- 
related information about the foreign con-
cern prior to obtaining approval of the reg-
istration. 

The requirement has been imposed by the 
Ministry of Commerce of Saudi Arabia, 
which is the government agency responsible 

for regulation of commercial agents and for-
eign commercial registrations. The Ministry 
requires the agent or representative to state 
the following: 

‘‘Declaration: I, the undersigned, hereby 
declare, in my capacity as (blank) that 
(name and address of foreign principal) is not 
presently on the blacklist of the Office for 
the Boycott of Israel and that it and all its 
branches, if any, are bound by the decisions 
issued by the Boycott Office and do not (1) 
participate in the capital of, (2) license the 
manufacture of any products or grant trade-
marks or tradeware license to, (3) give expe-
rience or technical advice to, or (4) have any 
other relationship with other companies 
which are prohibited to be dealt with by the 
Boycott Office. Signed (name of commercial 
agent/representative/distributor).’’ 

It is the Department’s view that under the 
circumstances specifically outlined in this 
interpretation relating to the nature of the 
requirement, a U.S. person will not be held 
responsible for a violation of this part when 
such statements are provided by its commer-
cial agent or representative, even when such 
statements are made with the full knowledge 
of the U.S. person. 

Nature of the requirement. For a boycott-re-
lated commercial registration requirement 
to fall within the coverage of this interpreta-
tion it must have the following characteris-
tics: 

1. The requirement for information im-
posed by the boycotting country applies to a 
national or other subject of the boycotting 
country qualified under the local laws of 
that country to function as a commercial 
representative within that country; 

2. The registration requirement relates to 
the registration of the commercial agent’s or 
representative’s authority to sell or dis-
tribute goods within the boycotting country 
acquired from the foreign concern; 

3. The requirement is a routine part of the 
registration process and is not applied selec-
tively based on boycott-related criteria; 

4. The requirement applies only to a com-
mercial agent or representative in the boy-
cotting country and does not apply to the 
foreign concern itself; and 

5. The requirement is imposed by the agen-
cy of the boycotting country responsible for 
regulating commercial agencies. 

The U.S. person whose agent is complying 
with the registration requirement continues 
to be subject to all the terms of the Regula-
tions, and may not provide any prohibited 
information to the agent for purposes of the 
agent’s compliance with the requirement. 

In addition, the authority granted to the 
commercial agent or representative by the 
U.S. person must be consistent with standard 
commercial practices and not involve any 
grants of authority beyond those incidental 
to the commercial sales and distributorship 
responsibilities of the agent. 
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Because the requirement does not apply to 
the U.S. person, no reporting obligation 
under § 760.5 of this part would arise. 

This interpretation, like all others issued 
by the Department discussing applications of 
the antiboycott provisions of the Export Ad-
ministration Regulations, should be read 
narrowly. Circumstances that differ in any 
material way from those discussed in this 
notice will be considered under the applica-
ble provisions of the Regulations. Persons 
are particularly advised not to seek to apply 
this interpretation to circumstances in 
which U.S. principals seek to use agents to 
deal with boycott-related or potential black-
listing situations. 

[61 FR 12862, Mar. 25, 1996, as amended at 65 
FR 34950, June 1, 2000] 

SUPPLEMENT NO. 13 TO PART 760— 
INTERPRETATION 

SUMMARY 

This interpretation considers boycott- 
based contractual language dealing with the 
selection of suppliers and subcontractors. 
While this language borrows terms from the 
‘‘unilateral and specific selection’’ exception 
contained in § 760.3(d), it fails to meet the re-
quirements of that exception. Compliance 
with the requirements of the language con-
stitutes a violation of the regulatory prohi-
bition of boycott-based refusals to do busi-
ness. 

REGULATORY BACKGROUND 

Section 760.2(a) of this part prohibits U.S. 
persons from refusing or knowingly agreeing 
to refuse to do business with other persons 
when such refusal is pursuant to an agree-
ment with, requirement of, or request of a 
boycotting country. That prohibition does 
not extend to the performance of manage-
ment, procurement or other pre-award serv-
ices, however, notwithstanding knowledge 
that the ultimate selection may be boycott- 
based. To be permissible such services: (1) 
Must be customary for the firm or industry 
involved and (2) must not exclude others 
from the transaction or involve other ac-
tions based on the boycott. See § 760.2(a)(6) of 
this part, ‘‘Refusals to Do Business’’, and ex-
ample (xiii). 

A specific exception is also made in the 
Regulations for compliance (and agreements 
to comply) with a unilateral and specific se-
lection of suppliers or subcontractors by a 
boycotting country buyer. See § 760.3(d) of 
this part. In Supplement No. 1 to part 760, 
the following form of contractual language 
was said to fall within that exception for 
compliance with unilateral and specific se-
lection: 

‘‘The Government of the boycotting coun-
try (or the First Party), in its exclusive 
power, reserves its right to make the final 

unilateral and specific selection of any pro-
posed carriers, insurers, suppliers of services 
to be performed within the boycotting coun-
try, or of specific goods to be furnished in ac-
cordance with the terms and conditions of 
this contract.’’ 

The Department noted that the actual 
steps necessary to comply with any selection 
made under this agreement would also have 
to meet the requirements of § 760.3(d) to 
claim the benefit of that exception. In other 
words, the discretion in selecting would have 
to be exercised exclusively by the boycotting 
country customer and the selection would 
have to be stated in the affirmative, naming 
a particular supplier. See § 760.3(d) (4) and (5) 
of this part. 

ANALYSIS OF ADDITIONAL CONTRACTUAL 
LANGUAGE 

The Office of Antiboycott Compliance has 
learned of the introduction of a contractual 
clause into tender documents issued by boy-
cotting country governments. This clause is, 
in many respects, similar to that dealt with 
in Supplement No. 1 to part 760, but several 
critical differences exist. 

The clause states: 

BOYCOTT OF [NAME OF BOYCOTTED COUNTRY] 

In connection with the performance of this 
Agreement, Contractor acknowledges that 
the import and customs laws and regulations 
of boycotting country apply to the fur-
nishing and shipment of any products or 
components thereof to boycotting country. 
The Contractor specifically acknowledges 
that the aforementioned import and customs 
laws and regulations of boycotting country 
prohibit, among other things, the importa-
tion into boycotting country of products or 
components thereof: (A) Originating in boy-
cotted country; (B) Manufactured, produced 
and furnish by companies organized under 
the laws of boycotted country; and (C) Manu-
factured, produced or furnished by Nationals 
or Residents of boycotted country. 

The Government, in its exclusive power, 
reserves its right to make the final unilat-
eral and specific selection of any proposed 
Carriers, Insurers, Suppliers of Services to be 
performed within boycotting country or of 
specific goods to be furnished in accordance 
with the terms and conditions of this Con-
tract. 

To assist the Government in exercising its 
right under the preceding paragraph, Con-
tractor further agrees to provide a complete 
list of names and addresses of all his Sub- 
Contractors, Suppliers, Vendors and Consult-
ants and any other suppliers of the service 
for the project. 

The title of this clause makes clear that 
its provisions are intended to be boycott-re-
lated. The first paragraph acknowledges the 
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