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(xiv) U.S. bank A receives a letter of credit 
in favor of U.S. beneficiary B. The letter of 
credit requires B to certify that he is not 
blacklisted. 

A may implement such a letter of credit, 
but it may not insist that the certification 
be furnished, because by so insisting it would 
be refusing to do business with a blacklisted 
person in compliance with a boycott. 

(xv) A, a U.S. bank located in the U.S. 
opens a letter of credit in favor of U.S. bene-
ficiary B for B’s sale of goods to boycotting 
country Y. The letter of credit contains no 
boycott conditions, but A knows that Y cus-
tomarily requires the seller of goods to cer-
tify that it has dealt with no blacklisted sup-
plier. A, therefore, instructs B that it will 
not make payment under the letter of credit 
unless B makes such a certification. 

A’s action in requiring the certification 
from B constitutes action to require another 
person to refuse to do business with 
blacklisted persons. 

(xvi) A, a U.S. bank located in the U.S., 
opens a letter of credit in favor of U.S. bene-
ficiary B for B’s sale of goods to boycotting 
country Y. The letter of credit contains no 
boycott conditions, but A has actual knowl-
edge that B has agreed to supply a certifi-
cation to Y that it has not dealt with 
blacklisted firms, as a condition of receiving 
the letter of credit in its favor. 

A may not implement the letter of credit, 
because it knows that an implicit condition 
of the credit is a condition with which B may 
not legally comply. 

(xvii) Boycotting country Y orders goods 
from U.S. company B. Y opens a letter of 
credit with foreign bank C in favor of B. The 
letter of credit includes the statement, ‘‘Do 
not negotiate with blacklisted banks.’’ C for-
wards the letter of credit it has opened to 
U.S. bank A for confirmation. 

A may not confirm or otherwise implement 
this letter of credit, because it contains a 
condition with which a U.S. person may not 
comply. 

[61 FR 12862, Mar. 25, 1996, as amended at 65 
FR 34945, June 1, 2000] 

§ 760.3 Exceptions to prohibitions. 

(a) Import requirements of a boycotting 
country. 

COMPLIANCE WITH IMPORT REQUIRE-
MENTS OF A BOYCOTTING COUNTRY 

(1) A United States person, in sup-
plying goods or services to a boy-
cotting country, or to a national or 
resident of a boycotting country, may 
comply or agree to comply with re-
quirements of such boycotting country 
which prohibit the import of: 

(i) Goods or services from the boy-
cotted country; 

(ii) Goods produced or services pro-
vided by any business concern orga-
nized under the laws of the boycotted 
country; or 

(iii) Goods produced or services pro-
vided by nationals or residents of the 
boycotted country. 

(2) A United States person may com-
ply or agree to comply with such im-
port requirements whether or not he 
has received a specific request to com-
ply. By its terms, this exception ap-
plies only to transactions involving im-
ports into a boycotting country. A 
United States person may not, under 
this exception, refuse on an across-the- 
board basis to do business with a boy-
cotted country or a national or resi-
dent of a boycotted country. 

(3) In taking action within the scope 
of this exception, a United States per-
son is limited in the types of boycott- 
related information he can supply. (See 
§ 760.2(d) of this part on ‘‘Furnishing In-
formation About Business Relation-
ships with Boycotted Countries or 
Blacklisted Persons’’ and paragraph (c) 
of this section on ‘‘Import and Ship-
ping Document Requirements.’’) 

EXAMPLES OF COMPLIANCE WITH IMPORT 
REQUIREMENTS OF A BOYCOTTING COUNTRY 

The following examples are intended to 
give guidance in determining the cir-
cumstances in which compliance with the 
import requirements of a boycotting country 
is permissible. They are illustrative, not 
comprehensive. 

(i) A, a U.S. manufacturer, receives an 
order from boycotting country Y for its 
products. Country X is boycotted by country 
Y, and the import laws of Y prohibit the im-
portation of goods produced or manufactured 
in X. In filling this type of order, A would 
usually include some component parts pro-
duced in X. 

For the purpose of filling this order, A may 
substitute comparable component parts in 
place of parts produced in X, because the im-
port laws of Y prohibit the importation of 
goods manufactured in X. 

(ii) Same as (i), except that A’s contract 
with Y expressly provides that in fulfilling 
the contract A ‘‘may not include parts or 
components produced or manufactured in 
boycotted country X.’’ 

A may agree to and comply with this con-
tract provision, because Y prohibits the im-
portation of goods from X. However, A may 
not furnish negative certifications regarding 
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the origin of components in response to im-
port and shipping document requirements. 

(iii) A, a U.S. building contractor, is 
awarded a contract to construct a plant in 
boycotting country Y. A accepts bids on 
goods required under the contract, and the 
lowest bid is made by B, a business concern 
organized under the laws of X, a country 
boycotted by Y. Y prohibits the import of 
goods produced by companies organized 
under the laws of X. 

For purposes of this contract, A may reject 
B’s bid and accept another, because B’s goods 
would be refused entry into Y because of Y’s 
boycott against X. 

(iv) Same as (iii), except that A also re-
jects the low bid by B for work on a con-
struction project in country M, a country 
not boycotted by Y. 

This exception does not apply, because A’s 
action is not taken in order to comply with 
Y’s requirements prohibiting the import of 
products from boycotted country X. 

(v) A, a U.S. management consulting firm, 
contracts to provide services to boycotting 
country Y. Y requests that A not employ 
residents or nationals of boycotted country 
X to provide those services. 

A may agree, as a condition of the con-
tract, not to have services furnished by na-
tionals or residents of X, because importa-
tion of such services is prohibited by Y. 

(vi) A, a U.S. company, is negotiating a 
contract to supply machine tools to boy-
cotting country Y. Y insists that the con-
tract contain a provision whereby A agrees 
that none of the machine tools will be pro-
duced by any business concern owned by na-
tionals of boycotted country X, even if the 
business concern is organized under the laws 
of a non-boycotted country. 

A may not agree to this provision, because 
it is a restriction on the import of goods pro-
duced by business concerns owned by nation-
als of a boycotted country even if the busi-
ness concerns themselves are organized 
under the laws of a non-boycotted country. 

(b) Shipment of goods to a boycotting 
country. 

COMPLIANCE WITH REQUIREMENTS RE-
GARDING THE SHIPMENT OF GOODS TO A 
BOYCOTTING COUNTRY 

(1) A United States person, in ship-
ping goods to a boycotting country, 
may comply or agree to comply with 
requirements of that country which 
prohibit the shipment of goods: 

(i) On a carrier of the boycotted 
country; or 

(ii) By a route other than that pre-
scribed by the boycotting country or 
the recipient of the shipment. 

(2) A specific request that a United 
States person comply or agree to com-
ply with requirements concerning the 
use of carriers of a boycotted country 
is not necessary if the United States 
person knows, or has reason to know, 
that the use of such carriers for ship-
ping goods to the boycotting country is 
prohibited by requirements of the boy-
cotting country. This exception applies 
whether a boycotting country or the 
purchaser of the shipment: 

(i) Explicitly states that the ship-
ment should not pass through a port of 
the boycotted country; or 

(ii) Affirmatively describes a route of 
shipment that does not include a port 
in the boycotted country. 

(3) For purposes of this exception, the 
term carrier of a boycotted country 
means a carrier which flies the flag of 
a boycotted country or which is owned, 
chartered, leased, or operated by a boy-
cotted country or by nationals or resi-
dents of a boycotted country. 

EXAMPLES OF COMPLIANCE WITH THE SHIPPING 
REQUIREMENTS OF A BOYCOTTING COUNTRY 

The following examples are intended to 
give guidance in determining the cir-
cumstances in which compliance with im-
port and shipping document requirements of 
a boycotting country is permissible. They 
are illustrative, not comprehensive. 

(i) A is a U.S. exporter from whom boy-
cotting country Y is importing goods. Y di-
rects that the goods not pass through a port 
of boycotted country X. 

A may comply with Y’s shipping instruc-
tions, because they pertain to the route of 
shipment of goods being shipped to Y. 

(ii) A, a U.S. fertilizer manufacturer, re-
ceives an order from boycotting country Y 
for fertilizer. Y specifies in the order that A 
may not ship the fertilizer on a carrier of 
boycotted country X. 

A may comply with this request, because it 
pertains to the carrier of a boycotted coun-
try. 

(iii) B, a resident of boycotting country Y, 
orders textile goods from A, a U.S. dis-
tributor, specifying that the shipment must 
not be made on a carrier owned or leased by 
nationals of boycotted country X and that 
the carrier must not pass through a port of 
country X enroute to Y. 

A may comply or agree to comply with 
these requests, because they pertain to the 
shipment of goods to Y on a carrier of a boy-
cotted country and the route such shipment 
will take. 

(iv) Boycotting country Y orders goods 
from A, a U.S. retail merchant. The order 
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specifies that the goods shipped by A ‘‘may 
not be shipped on a carrier registered in or 
owned by boycotted country X.’’ 

A may agree to this contract provision, be-
cause it pertains to the carrier of a boy-
cotted country. 

(v) Boycotting country Y orders goods 
from A, a U.S. pharmaceutical company, and 
requests that the shipment not pass through 
a port of country P, which is not a country 
boycotted by Y. 

This exception does not apply in a non- 
boycotting situation. A may comply with 
the shipping instructions of Y, because in 
doing so he would not violate any prohibi-
tion of this part. 

(vi) Boycotting country Y orders goods 
from A, a U.S. manufacturer. The order 
specifies that goods shipped by A ‘‘must not 
be shipped on vessels blacklisted by country 
Y’’. 

A may not agree to comply with this con-
dition because it is not a restriction limited 
to the use of carriers of the boycotted coun-
try. 

(c) Import and shipping document re-
quirements. 

COMPLIANCE WITH IMPORT AND SHIPPING 
DOCUMENT REQUIREMENTS OF A BOY-
COTTING COUNTRY 

(1) A United States person, in ship-
ping goods to a boycotting country, 
may comply or agree to comply with 
import and shipping document require-
ments of that country, with respect to: 

(i) The country or origin of the 
goods; 

(ii) The name and nationality of the 
carrier; 

(iii) The route of the shipment; 
(iv) The name, residence, or address 

of the supplier of the shipment; 
(v) The name, residence, or address of 

the provider of other services. 
(2) Such information must be stated 

in positive, non-blacklisting, non-ex-
clusionary terms except for informa-
tion with respect to the names or na-
tionalities of carriers or routes of ship-
ment, which may continue to be stated 
in negative terms in conjunction with 
shipments to a boycotting country, in 
order to comply with precautionary re-
quirements protecting against war 
risks or confiscation. 

EXAMPLES OF COMPLIANCE WITH IMPORT AND 
SHIPPING DOCUMENT REQUIREMENTS 

The following examples are intended to 
give guidance in determining the cir-
cumstances in which compliance with the 

import requirements of a boycotting country 
is permissible. They are illustrative, not 
comprehensive. 

(i) Boycotting country Y contracts with A, 
a U.S. petroleum equipment manufacturer, 
for certain equipment. Y requires that goods 
being imported into Y must be accompanied 
by a certification that the goods being sup-
plied did not originate in boycotted country 
X. 

A may not supply such a certification in 
negative terms but may identify instead the 
country of origin of the goods in positive 
terms only. 

(ii) Same as (i), except that Y requires that 
the shipping documentation accompanying 
the goods specify the country of origin of the 
goods. 

A may furnish the information. 
(iii) [Reserved] 
(iv) A, a U.S. apparel manufacturer, has 

contracted to sell certain of its products to 
B, a national of boycotting country Y. The 
form that must be submitted to customs offi-
cials of Y requires the shipper to certify that 
the goods contained in the shipment have 
not been supplied by ‘‘blacklisted’’ persons. 

A may not furnish the information in neg-
ative terms but may certify, in positive 
terms only, the name of the supplier of the 
goods. 

(v) Same as (iv), except the customs form 
requires certification that the insurer and 
freight forwarder used are not ‘‘blacklisted.’’ 

A may not comply with the request but 
may supply a certification stating, in posi-
tive terms only, the names of the insurer and 
freight forwarder. 

(vi) A, a U.S. petrochemical manufacturer, 
executes a sales contract with B, a resident 
of boycotting country Y. A provision of A’s 
contract with B requires that the bill of lad-
ing and other shipping documents contain 
certifications that the goods have not been 
shipped on a ‘‘blacklisted’’ carrier. 

A may not agree to supply a certification 
that the carrier is not ‘‘blacklisted’’ but may 
certify the name of the carrier in positive 
terms only. 

(vii) Same as (vi), except that the contract 
requires certification that the goods will not 
be shipped on a carrier which flies the flag 
of, or is owned, chartered, leased, or operated 
by boycotted country X, or by nationals or 
residents of X. 

Such a certification, which is a reasonable 
requirement to protect against war risks or 
confiscation, may be furnished at any time. 

(viii) Same as (vi), except that the con-
tract requires that the shipping documents 
certify the name of the carrier being used. 

A may, at any time, supply or agree to sup-
ply the requested documentation regarding 
the name of the carrier, either in negative or 
positive terms. 

(ix) Same as (vi), except that the contract 
requires a certification that the carrier will 
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not call at a port in boycotted country X be-
fore making delivery in Y. 

Such a certification, which is a reasonable 
requirement to protect against war risks or 
confiscation, may be furnished at any time. 

(x) Same as (vi), except that the contract 
requires that the shipping documents indi-
cate the name of the insurer and freight for-
warder. 

A may comply at any time, because the 
statement is not required to be made in neg-
ative or blacklisting terms. 

(xi) A, a U.S. exporter, is negotiating a 
contract to sell bicycles to boycotting coun-
try Y. Y insists that A agree to certify that 
the goods will not be shipped on a vessel 
which has ever called at a port in boycotted 
country X. 

As distinguished from a certification that 
goods will not be shipped on a vessel which 
will call enroute at a port of boycotted coun-
try X, such a certification is not a reason-
able requirement to protect against war 
risks or confiscation, and, hence, may not be 
supplied. 

(xii) Same as (xi), except that Y insists 
that A agree to certify that the goods will 
not be shipped on a carrier that is ineligible 
to enter Y’s waters. 

Such a certification, which is not a reason-
able requirement to protect against war 
risks or confiscation may not be supplied. 

(d) Unilateral and specific selection. 

COMPLIANCE WITH UNILATERAL AND 
SPECIFIC SELECTION 

(1) A United States person may com-
ply or agree to comply in the normal 
course of business with the unilateral 
and specific selection by a boycotting 
country, a national of a boycotting 
country, or a resident of a boycotting 
country (including a United States per-
son who is a bona fide resident of a 
boycotting country) of carriers, insur-
ers, suppliers of services to be per-
formed within the boycotting country, 
or specific goods, provided that with 
respect to services, it is necessary and 
customary that a not insignificant part 
of the services be performed within the 
boycotting country. With respect to 
goods, the items, in the normal course 
of business, must be identifiable as to 
their source or origin at the time of 
their entry into the boycotting coun-
try by (a) uniqueness of design or ap-
pearance or (b) trademark, trade name, 
or other identification normally on the 
items themselves, including their 
packaging. 

(2) This exception pertains to what is 
permissible for a United States person 
who is the recipient of a unilateral and 
specific selection of goods or services 
to be furnished by a third person. It 
does not pertain to whether the act of 
making such a selection is permitted; 
that question is covered, with respect 
to United States persons, in paragraph 
(g) of this section on ‘‘Compliance with 
Local Law.’’ Nor does it pertain to the 
United States person who is the recipi-
ent of an order to supply its own goods 
or services. Nothing in this part pro-
hibits or restricts a United States per-
son from filling an order himself, even 
if he is selected by the buyer on a boy-
cott basis (e.g., because he is not 
blacklisted), so long as he does not 
himself take any action prohibited by 
this part. 

UNILATERAL AND SPECIFIC CHARACTER 
OF THE SELECTION 

(3) In order for this exception to 
apply, the selection with which a 
United States person wishes to comply 
must be unilateral and specific. 

(4) A ‘‘specific’’ selection is one 
which is stated in the affirmative and 
which specifies a particular supplier of 
goods or services. 

(5) A ‘‘unilateral’’ selection is one in 
which the discretion in making the se-
lection is exercised by the boycotting 
country buyer. If the United States 
person who receives a unilateral selec-
tion has provided the buyer with any 
boycott-based assistance (including in-
formation for purposes of helping the 
buyer select someone on a boycott 
basis), then the buyer’s selection is not 
unilateral, and compliance with that 
selection by a United States person 
does not come within this exception. 

(6) The provision of so-called ‘‘pre-se-
lection’’ or ‘‘pre-award’’ services, such 
as providing lists of qualified suppliers, 
subcontractors, or bidders, does not, in 
and of itself, destroy the unilateral 
character of a selection, provided such 
services are not boycott-based. Lists of 
qualified suppliers, for example, must 
not exclude anyone because he is 
blacklisted. Moreover, such services 
must be of the type customarily pro-
vided in similar transactions by the 
firm (or industry of which the firm is a 
part) as measured by the practice in 
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non-boycotting as well as boycotting 
countries. If such services are not cus-
tomarily provided in similar trans-
actions or such services are provided in 
such a way as to exclude blacklisted 
persons from participating in a trans-
action or diminish their opportunity 
for such participation, then the serv-
ices may not be provided without de-
stroying the unilateral character of 
any subsequent selection. 

SELECTION TO BE MADE BY BOYCOTTING 
COUNTRY RESIDENT 

(7) In order for this exception to be 
available, the unilateral and specific 
selection must have been made by a 
boycotting country, or by a national or 
resident of a boycotting country. Such 
a resident may be a United States per-
son. For purposes of this exception, a 
United States person will be considered 
a resident of a boycotting country only 
if he is a bona fide resident. A United 
States person may be a bona fide resi-
dent of a boycotting country even if 
such person’s residency is temporary. 

(8) Factors that will be considered in 
determining whether a United States 
person is a bona fide resident of a boy-
cotting country include: 

(i) Physical presence in the country; 
(ii) Whether residence is needed for 

legitimate business reasons; 
(iii) Continuity of the residency; 
(iv) Intent to maintain the residency; 
(v) Prior residence in the country; 
(vi) Size and nature of presence in 

the country; 
(vii) Whether the person is registered 

to do business or incorporated in the 
country; 

(viii) Whether the person has a valid 
work visa; and 

(ix) Whether the person has a similar 
presence in both boycotting and non- 
boycotting foreign countries in connec-
tion with similar business activities. 

NOTE TO PARAGRAPH (d)(8) OF THIS SECTION: 
No one of the factors is dispositive. All the 
circumstances will be examined closely to 
ascertain whether there is, in fact, a bona 
fide residency. Residency established solely 
for purposes of avoidance of the application 
of this part, unrelated to legitimate business 
needs, does not constitute bona fide resi-
dency. 

(9) The boycotting country resident 
must be the one actually making the 

selection. If a selection is made by a 
non-resident agent, parent, subsidiary, 
affiliate, home office or branch office 
of a boycotting country resident, it is 
not a selection by a resident within the 
meaning of this exception. 

(10) A selection made solely by a 
bona fide resident and merely trans-
mitted by another person to a United 
States person for execution is a selec-
tion by a bona fide resident within the 
meaning of this exception. 

DUTY OF INQUIRY 

(11) If a United States person re-
ceives, from another person located in 
the United States, what may be a uni-
lateral selection by a boycotting coun-
try customer, and knows or has reason 
to know that the selection is made for 
boycott reasons, he has a duty to in-
quire of the transmitting person to de-
termine who actually made the selec-
tion. If he knows or has reason to know 
that the selection was made by other 
than a boycotting country, or a na-
tional or resident of a boycotting coun-
try, he may not comply. A course or 
pattern of conduct which a United 
States person recognizes or should rec-
ognize as consistent with boycott re-
strictions will create a duty to inquire. 

(12) If the United States person does 
not know or have reason to know that 
the selection it receives is boycott- 
based, its compliance with such a se-
lection does not offend any prohibition 
and this exception is not needed. 

SELECTION OF SERVICES 

(13) This exception applies only to 
compliance with selections of certain 
types of suppliers of services-carriers, 
insurers, and suppliers of services to be 
performed ‘‘within the boycotting 
country.’’ Services to be performed 
wholly within the United States or 
wholly within any country other than 
the boycotting country are not cov-
ered. 

(14) For purposes of this part, serv-
ices are to be performed ‘‘within the 
boycotting country’’ only if they are of 
a type which would customarily be per-
formed by suppliers of those services 
within the country of the recipient of 
those services, and if the part of the 
services performed within the boy-
cotting country is a necessary and not 
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insignificant part of the total services 
performed. 

(15) What is ‘‘customary and nec-
essary’’ for these purposes depends on 
the usual practice of the supplier of the 
services (or the industry of which he is 
a part) as measured by the practice in 
non-boycotting as well as boycotting 
countries, except where such practices 
are instituted to accommodate this 
part. 

SELECTION OF GOODS 

(16) This exception applies only to 
compliance with selections of certain 
types of goods—goods that, in the nor-
mal course of business, are identifiable 
as to their source or origin at the time 
of their entry into the boycotting 
country. The definition of ‘‘specifically 
identifiable goods’’ is the same under 
this section as it is in paragraph (g) of 
this section on ‘‘Compliance with Local 
Law.’’ 

(17) Goods ‘‘specifically identifiable’’ 
in the normal course of business are 
those items which at the time of their 
entry into a boycotting country are 
identifiable as to source or origin by 
uniqueness of design or appearance; or 
trademark, trade name, or other iden-
tification normally on the items them-
selves, including their packaging. 
Goods are ‘‘specifically identifiable’’ in 
the normal course of business if their 
source or origin is ascertainable by in-
spection of the items themselves, in-
cluding their packaging, regardless of 
whether inspection takes place. Goods 
are not considered to be ‘‘specifically 
identifiable’’ in the normal course of 
business if a trademark, trade name, or 
other form of identification not nor-
mally present is added to the items 
themselves, including their packaging, 
to accommodate this part. 

GENERAL 

(18) If a unilateral selection meets 
the conditions described in paragraph 
(d) of this section, the United States 
person receiving the unilateral selec-
tion may comply or agree to comply, 
even if he knows or has reason to know 
that the selection was boycott-based. 
However, no United States person may 
comply or agree to comply with any 
unilateral selection if he knows or has 
reason to know that the purpose of the 

selection is to effect discrimination 
against any United States person on 
the basis of race, religion, sex, or na-
tional origin. 

EXAMPLES OF COMPLIANCE WITH A 
UNILATERAL SELECTION 

The following examples are intended to 
give guidance in determining what con-
stitutes a unilateral selection and the cir-
cumstances in which compliance with such a 
selection is permissible. They are illus-
trative, not comprehensive. 

SPECIFIC AND UNILATERAL SELECTION 

(i) A, a U.S. manufacturer of road-grading 
equipment, is asked by boycotting country Y 
to ship goods to Y on U.S. vessel B, a carrier 
which is not blacklisted by Y. A knows or 
has reason to know that Y’s selection of B is 
boycott-based. 

A may comply with Y’s request, or may 
agree to comply as a condition of the con-
tract, because the selection is specific and 
unilateral. 

(ii) A, a U.S. contractor building an indus-
trial facility in boycotting country Y is 
asked by B, a resident of Y, to use C as the 
supplier of air conditioning equipment to be 
used in the facility. C is not blacklisted by 
country Y. A knows or has reason to know 
that B’s request is boycott-based. 

A may comply with B’s request, or may 
agree to comply as a condition of the con-
tract, because the selection of C is specific 
and unilateral. 

(iii) A, a U.S. manufacturer of automotive 
equipment, is asked by boycotting country Y 
not to ship its goods to Y on U.S. carriers, B, 
C, or D. Carriers B, C, and D are blacklisted 
by boycotting country Y. A knows or has 
reason to know that Y’s request is boycott- 
based. 

A may not comply or agree to comply with 
Y’s request, because no specific selection of 
any particular carrier has been made. 

(iv) A, a U.S. exporter shipping goods or-
dered by boycotting country Y, is provided 
by Y with a list of eligible U.S. insurers from 
which A may choose in insuring the ship-
ment of its goods. A knows or has reason to 
know that the list was compiled on a boycott 
basis. 

A may not comply or agree to comply with 
Y’s request that A choose from among the el-
igible insurers, because no specific selection 
of any particular insurer has been made. 

(v) A, a U.S. aircraft manufacturer, is ne-
gotiating to sell aircraft to boycotting coun-
try Y. During the negotiations, Y asks A to 
identify the company which normally manu-
factures the engines for the aircraft. A re-
sponds that they are normally manufactured 
by U.S. engine manufacturer B. B is 
blacklisted by Y. In making the purchase, Y 
specifies that the engines for the aircraft 

VerDate Nov<24>2008 09:36 Mar 02, 2010 Jkt 220049 PO 00000 Frm 00517 Fmt 8010 Sfmt 8010 Q:\15\15V2 ofr150 PsN: PC150



508 

15 CFR Ch. VII (1–1–10 Edition) § 760.3 

should be supplied by U.S. engine manufac-
turer C. 

A may comply or agree to comply with Y’s 
selection of C, because Y’s selection is uni-
lateral and specific. 

(vi) A, a U.S. construction firm, is retained 
by an agency of boycotting country Y to 
build a pipeline. Y requests A to suggest 
qualified engineering firms to be used on-site 
in the construction of the pipeline. It is cus-
tomary for A, regardless of where it conducts 
its operations, to identify qualified engineer-
ing firms to its customers so that its cus-
tomers may make their own selection of the 
firm to be engaged. Choice of engineering 
firm is customarily a prerogative of the cus-
tomer. A provides a list of five engineering 
firms, B-F, excluding no firm because it may 
be blacklisted, and then confers with and 
gives its recommendations to Y. A rec-
ommends C, because C is the best qualified. 
Y then selects B, because C is blacklisted. 

A may comply with Y’s selection of B, be-
cause the boycott-based decision is made by 
Y and is unilateral and specific. Since A’s 
pre-award services are of the kind custom-
arily provided in these situations, and since 
they are provided without reference to the 
boycott, they do not destroy the unilateral 
character of Y’s selection. 

(vii) A, a U.S. aircraft manufacturer, has 
an order to supply a certain number of 
planes to boycotting country Y. In connec-
tion with the order, Y asks A to supply it 
with a list of qualified aircraft tire manufac-
turers so that Y can select the tires to be 
placed on the planes. This is a highly un-
usual request, since, in A’s worldwide busi-
ness operations, choice of tires is custom-
arily made by the manufacturer, not the cus-
tomer. Nonetheless, A supplies a list of tire 
manufacturers, B, C, D, and E. Y chooses tire 
manufacturer B because B is not blacklisted. 
Had A, as is customary, selected the tires, 
company C would have been chosen. C hap-
pens to be blacklisted, and A knows that C’s 
blacklist status was the reason for Y’s selec-
tion of B. 

A’s provision of a list of tire manufactur-
ers for Y to choose from destroys the unilat-
eral character of Y’s selection, because such 
a pre-selection service is not customary in 
A’s worldwide business operations. 

(viii) A, a U.S. aircraft manufacturer, re-
ceives an order from U.S. company C, which 
is located in the United States, for the sale 
of aircraft to company D, a U.S. affiliate of 
C. D is a bona fide resident of boycotting 
country Y. C instructs A that ‘‘in order to 
avoid boycott problems,’’ A must use engines 
that are manufactured by company B, a com-
pany that is not blacklisted by Y. Engines 
built by B are unique in design and also bear 
B’s trade name. 

Since A has reason to know that the selec-
tion is boycott-based, he must inquire of C 
whether the selection was in fact made by D. 

If C informs A that the selection was made 
by D, A may comply. 

(ix) Same as (viii), except that C initially 
states that the designation was unilaterally 
and specifically made by D. 

A may accept C’s statement without fur-
ther investigation and may comply with the 
selection, because C merely transmitted D’s 
unilateral and specific selection. 

(x) Same as (ix), except that C informs A 
that it, C, has selected B on behalf of or as 
an agent of its affiliated company resident in 
the boycotting country. 

A may not comply with this selection, be-
cause the decision was not made by a resi-
dent of the boycotting country. 

(xi) A, a U.S. management consulting firm, 
is advising boycotting country Y on the se-
lection of a contracting firm to construct a 
plant for the manufacture of agricultural 
chemicals. As is customary in its business, A 
compiles a list of potential contractors on 
the basis of its evaluation of the capabilities 
of the respective candidates to perform the 
job. A has knowledge that company B is 
blacklisted, but provides Y with the names 
of companies B, C, D, and E, listing them in 
order of their qualifications. Y instructs A to 
negotiate with C. 

A may comply with Y’s instruction, be-
cause Y’s selection is unilateral and specific. 

(xii) A, a U.S. exporter, is asked by boy-
cotting country Y not to ship goods on car-
riers B, C, or D, which are owned by nation-
als of and are registered in country P, a 
country not boycotted by Y. 

A may comply or agree to comply with Y’s 
request even though the selection is not spe-
cific, because A does not know or have rea-
son to know that the request is boycott- 
based. 

(NOTE: In example (xii), A has violated no 
prohibition, because it does not know or 
have reason to know that Y’s instruction is 
boycott-based. Therefore, A could not act 
with the requisite intent to comply with the 
boycott.) 

(xiii) A, a U.S. construction company, re-
ceives a contract to construct a hotel in boy-
cotting country Y. As part of the contract, A 
is required to furnish Y with lists of quali-
fied suppliers of various specifically identifi-
able items. A compiles lists of various quali-
fied suppliers wholly without reference to 
the boycott, and thereafter Y instructs A to 
negotiate with, enter into contracts with, 
and arrange for delivery from each of the 
suppliers which Y designates. A knows that 
Y’s choices are made on a boycott basis. 

A may comply with Y’s selections and 
carry out these post-award services for Y, be-
cause Y’s selections were unilateral and spe-
cific and A’s pre-award services were pro-
vided without reference to Y’s boycott. 
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EXAMPLES OF BOYCOTTING COUNTRY BUYER 

(The factors in determining whether a 
United States person is a ‘‘bona fide resi-
dent’’ of a boycotting country are the same 
as in paragraph (g) of this section on ‘‘Com-
pliance with Local Law.’’ See also the exam-
ples in that section.) 

(i) A, a U.S. exporter, is asked by B, a U.S. 
person who is a bona fide resident of boy-
cotting country Y, to ship goods on U.S. car-
rier C. C is not blacklisted by Y, and A 
knows that B has chosen on a boycott basis 
in order to comply with Y’s boycott laws. 

A may comply or agree to comply with B’s 
request, because B is a bona fide resident of 
Y. 

(ii) A is a U.S. computer company whose 
subsidiary, B, is a bona fide resident of boy-
cotting country Y. A receives an order from 
B for specific, identifiable products manufac-
tured by company C in connection with a 
computer which B is installing in Y. 

A may comply or agree to comply with B’s 
unilateral and specific selection, so long as 
the discretion was in fact exercised by B, not 
A. 

(NOTE: Unilateral selection transactions 
involving related United States persons will 
be scrutinized carefully to ensure that the 
selection was in fact made by the bona fide 
resident of the boycotting country.) 

(iii) A, a U.S. engineering firm, has chief 
engineer B as its resident engineer on a dam 
construction site in boycotting country Y. 
B’s presence at the site is necessary in order 
to ensure proper supervision of the project. 
In order to comply with local law, B selects 
equipment supplier C rather than D, who is 
blacklisted, and directs A to purchase cer-
tain specific equipment from C for use in the 
project. 

A may comply with this unilateral selec-
tion, because the decision was made by a 
bona fide resident of Y. 

(As noted above, unilateral selections involv-
ing related United States persons will be 
scrutinized carefully to ensure that the se-
lection was in fact made by the bona fide 
resident of the boycotting country.) 

(iv) B, a branch of U.S. bank A, is located 
in boycotting country Y. B is in need of of-
fice supplies and asks the home office in New 
York to make the necessary purchases. A 
contacts C, a U.S. company in the office sup-
ply business, and instructs C to purchase 
various items from certain specific compa-
nies and ship them directly to B. In order to 
avoid any difficulties for B with respect to 
Y’s boycott laws, A is careful to specify only 
non-blacklisted companies or suppliers. C 
knows that that was A’s purpose. C may not 
comply with A’s instruction, because the se-
lection of suppliers was not made by a resi-
dent of a boycotting country. 

(v) Same as (iv), except that A has given 
standing instructions to B that whenever it 
needs office supplies, it should specify cer-
tain suppliers designated by A. To avoid run-
ning afoul of Y’s boycott laws, A’s designa-
tions consist exclusively of non-blacklisted 
firms. A receives an order from B with the 
suppliers designated in accordance with A’s 
instructions. 

A may not comply with B’s selection, be-
cause the selection was not in fact made by 
a bona fide resident of the boycotting coun-
try, but by a person located in the United 
States. 

EXAMPLES OF SUPPLIERS OF SERVICES 

(i) A, a U.S. manufacturer, is asked by boy-
cotting country Y to ship goods to Y on U.S. 
vessel B, a carrier which is not blacklisted 
by Y. 

A may comply or agree to comply with Y’s 
request, because compliance with the unilat-
eral and specific selection of carriers is ex-
pressly permitted under this exception. 

(ii) A, a U.S. exporter shipping goods or-
dered by C, a national of boycotting country 
Y, is asked by C to insure the shipment 
through U.S. insurer B. 

A may comply or agree to comply with C’s 
request, because compliance with the unilat-
eral and specific selection of an insurer is ex-
pressly permitted under this exception. 

(iii) A, a U.S. construction company, is 
hired by C, an agency of the government of 
boycotting country Y, to build a power plant 
in Y. C specifies that A should subcontract 
the foundation work to U.S. contractor B. 
Part of the foundation design work will be 
done by B in the United States. 

A may comply or agree to comply with Y’s 
designation, because a necessary and not in-
significant part of B’s services are to be per-
formed within the boycotting country, and 
such services are customarily performed on- 
site. 

(iv) A, a U.S. contractor, is engaged by 
boycotting country Y to build a power plant. 
Y specifies that U.S. architectural firm B 
should be retained by A to design the plant. 
In order to design the plant, it is essential 
that B’s personnel visit and become familiar 
with the site, although the bulk of the de-
sign and drawing work will be done in the 
United States. 

A may comply or agree to comply with Y’s 
unilateral and specific selection of architec-
tural firm B, because a necessary and not in-
significant part of B’s services are to be per-
formed within Y, and such on-site work is 
customarily involved in the provision of ar-
chitectural services. The fact that the bulk 
of the actual work may be performed in the 
United States is irrelevant since the part to 
be performed within Y is necessary to B’s ef-
fective performance. 

(v) Same as (iv), except that Y specifies 
that the turbine for the power plant should 

VerDate Nov<24>2008 09:36 Mar 02, 2010 Jkt 220049 PO 00000 Frm 00519 Fmt 8010 Sfmt 8010 Q:\15\15V2 ofr150 PsN: PC150



510 

15 CFR Ch. VII (1–1–10 Edition) § 760.3 

be designed by U.S. engineer C. It is neither 
customary nor necessary for C to visit the 
site in order to do any of his work, but C has 
informed A that he would probably want to 
visit the site in Y if he were selected for the 
job. 

A may not comply or agree to comply with 
Y’s request, because, in the normal course of 
business, it is neither customary nor nec-
essary for engineer C’s services to be per-
formed in Y. 

(vi) A, a U.S. aircraft manufacturer, re-
ceives a contract from boycotting country Y 
to manufacture jet engines for Y’s use. Y 
specifies that the engines should be designed 
by U.S. industrial engineering firm B. 

A may not comply or agree to comply with 
Y’s request, because, in the normal course of 
business, the services will not be performed 
in Y. 

(vii) U.S. company A has a contract to sup-
ply specially designed road graders to boy-
cotting country Y. Y has instructed A that it 
should engage engineering firm B in the de-
sign work rather than engineering firm C, 
which A normally uses, because C is 
blacklisted. When A contacts B, B informs A 
that one of B’s personnel customarily visits 
the location in which any equipment B de-
signs is used after it is in use, in order to de-
termine how good a design job B has done. 
Such visits are necessary from B’s point of 
view to provide a check on the quality of its 
work, and they are necessary from Y’s point 
of view because they make it possible for Y 
to discuss possible design changes should de-
ficiencies be detected. 

A may not comply with Y’s selection of B, 
because the services which B would perform 
in Y are an insignificant part of the total 
services to be performed by B. 

EXAMPLES OF SPECIFICALLY IDENTIFIABLE 
GOODS 

(The test of what constitutes ‘‘specifically 
identifiable goods’’ under this exception also 
applies to the term ‘‘specifically identifiable 
goods’’ as used in paragraph (g) of this sec-
tion on ‘‘Compliance with Local Law.’’) 

(i) A, a U.S. contractor, is constructing an 
apartment complex, on a turnkey basis, for 
boycotting country Y. Y instructs A to use 
only kitchen appliances manufactured by 
U.S. company B in completing the project. 
The appliances normally bear the manufac-
turer’s name and trademark. 

A may comply with Y’s selection of B, be-
cause Y’s unilateral and specific selection is 
of goods identifiable as to source or origin in 
the normal course of business at the time of 
their entry into Y. 

(ii) Same as (i), except that Y directs A to 
use lumber manufactured only by U.S. com-
pany C. In the normal course of business, C 
neither stamps its name on the lumber nor 
identifies itself as the manufacturer on the 

packaging. In addition, normal export pack-
aging does not identify the manufacturer. 

A may not comply with Y’s selection, be-
cause the goods selected are not identifiable 
by source or origin in the normal course of 
business at the time of their entry into Y. 

(iii) B, a U.S. contractor who is a bona fide 
resident of boycotting country Y, is engaged 
in building roads. B retains the services of A, 
a U.S. engineering firm, to assist it in pro-
curing construction equipment. B directs A 
to purchase road graders only from manufac-
turer C because other road grader manufac-
turers which A might use are blacklisted. C’s 
road graders normally bear C’s insignia. 

A may comply with B’s selection of C, be-
cause the goods selected are identifiable by 
source or origin in the normal course of busi-
ness at the time of their entry into Y. 

(iv) A, a U.S. company, manufactures com-
puter-operated machine tools. The com-
puters are mounted on a separate bracket on 
the side of the equipment and are readily 
identifiable by brand name imprinted on the 
equipment. There are five or six U.S. manu-
facturers of such computers which will func-
tion interchangeably to operate the machine 
tools manufactured by A. B, a resident of 
boycotting country Y, contracts to buy the 
machine tools manufactured by A on the 
condition that A incorporate, as the com-
puter drive, a computer manufactured by 
U.S. company C. B’s designation of C is made 
to avoid boycott problems which could be 
caused if computers manufactured by some 
other company were used. 

A may comply with B’s designation of C, 
because the goods selected are identifiable 
by source or origin in the normal course of 
business at the time of their entry into Y. 

(v) A, a U.S. wholesaler of electronic equip-
ment, receives an order from B, a U.S. manu-
facturer of radio equipment, who is a bona 
fide resident of boycotting country Y. B or-
ders a variety of electrical components and 
specifies that all transistors must be pur-
chased from company C, which is not 
blacklisted by Y. The transistors requested 
by B do not normally bear the name of the 
manufacturer; however, they are typically 
shipped in cartons, and C’s name and logo 
appear on the cartons. 

A may comply with B’s selection, because 
the goods selected by B are identifiable as to 
source or origin in the normal course of busi-
ness at the time of their entry into Y by vir-
tue of the containers or packaging used. 

(vi) A, a U.S. computer manufacturer, re-
ceives an order for a computer from B, a uni-
versity in boycotting country Y. B specifies 
that certain integrated circuits incorporated 
in the computer must be supplied by U.S. 
electronics company C. These circuits are in-
corporated into the computer and are not 
visible without disassembling the computer. 

A may not comply or agree to comply with 
B’s specific selection of these components, 
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because they are not identifiable as to their 
source or origin in the normal course of busi-
ness at the time of their entry into Y. 

(vii) A, a U.S. clothing manufacturer, re-
ceives an order for shirts from B, a retailer 
resident in boycotting country Y. B specifies 
that the shirts are to be manufactured from 
cotton produced by U.S. farming cooperative 
C. Such shirts will not identify C or the 
source of the cotton. 

A may not comply or agree to comply with 
B’s designation, because the cotton is not 
identifiable as to source or origin in the nor-
mal course of business at the time of entry 
into Y. 

(viii) A, a U.S. contractor, is retained by B, 
a construction firm located in and wholly- 
owned by boycotting country Y, to assist B 
in procuring construction materials. B di-
rects A to purchase a range of materials, in-
cluding hardware, tools, and trucks, all of 
which bear the name of the manufacturer 
stamped on the item. In addition, B directs A 
to purchase steel beams manufactured by 
U.S. company C. The name of manufacturer 
C normally does not appear on the steel 
itself or on its export packaging. 

A may comply with B’s selection of the 
hardware, tools, and trucks, because they 
are identifiable as to source or origin in the 
normal course of business at the time of 
entry into Y. A may not comply with B’s se-
lection of steel beams, because the goods are 
not identifiable as to source or origin by 
trade name, trademark, uniqueness or pack-
aging at the time of their entry into Y. 

EXAMPLE OF DISCRIMINATION ON BASIS OF 
RACE, RELIGION, SEX, OR NATIONAL ORIGIN 

(i) A, a U.S. paper manufacturer, is asked 
by boycotting country Y to ship goods to Y 
on U.S. vessel B. Y states that the reason for 
its choice of B is that, unlike U.S. vessel C, 
B is not owned by persons of a particular 
faith. 

A may not comply or agree to comply with 
Y’s request, because A has reason to know 
that the purpose of the selection is to effect 
religious discrimination against a United 
States person. 

(e) Shipment and transshipment of ex-
ports pursuant to a boycotting country’s 
requirements. 

COMPLIANCE WITH A BOYCOTTING COUN-
TRY’S REQUIREMENTS REGARDING 
SHIPMENT AND TRANSSHIPMENT OF EX-
PORTS 

(1) A United States person may com-
ply or agree to comply with the export 
requirements of a boycotting country 
with respect to shipments or trans-
shipments of exports to: 

(i) A boycotted country; 

(ii) Any business concern of a boy-
cotted country; 

(iii) Any business concern organized 
under the laws of a boycotted country; 
or 

(iv) Any national or resident of a 
boycotted country. 

(2) This exception permits compli-
ance with restrictions which a boy-
cotting country may place on direct 
exports to a boycotted country; on in-
direct exports to a boycotted country 
(i.e., those that pass via third parties); 
and on exports to residents, nationals, 
or business concerns of, or organized 
under the laws of, a boycotted country, 
including those located in third coun-
tries. 

(3) This exception also permits com-
pliance with restrictions which a boy-
cotting country may place on the route 
of export shipments when the restric-
tions are reasonably related to pre-
venting the export shipments from 
coming into contact with or under the 
jurisdiction of the boycotted country. 
This exception applies whether a boy-
cotting country or the vendor of the 
shipment: 

(i) Explicitly states that the ship-
ment should not pass through the boy-
cotted country enroute to its final des-
tination; or 

(ii) Affirmatively describes a route of 
shipment that does not include the 
boycotted country. 

(4) A United States person may not, 
under this exception, refuse on an 
across-the-board basis to do business 
with a boycotted country or a national 
or resident of a boycotted country. 

EXAMPLES OF COMPLIANCE WITH A BOY-
COTTING COUNTRY’S REQUIREMENTS REGARD-
ING SHIPMENT OR TRANSSHIPMENT OF EX-
PORTS 

The following examples are intended to 
give guidance in determining the cir-
cumstances in which compliance with the 
export requirements of a boycotting country 
is permissible. They are illustrative, not 
comprehensive. 

(i) A, a U.S. petroleum company, exports 
petroleum products to 20 countries, includ-
ing the United States, from boycotting coun-
try Y. Country Y’s export regulations re-
quire that products not be exported from Y 
to boycotted country X. 

A may agree to and comply with Y’s regu-
lations with respect to the export of goods 
from Y to X. 
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(ii) Same as (i), except that Y’s export reg-
ulations require that goods not be exported 
from boycotting country Y to any business 
concern organized under the laws of boy-
cotted country X. 

A may agree to and comply with Y’s regu-
lations with respect to the export of goods 
from Y to a business concern organized 
under the laws of X, even if such concern is 
located in a country not involved in Y’s boy-
cott of X. 

(iii) B, the operator of a storage facility in 
country M, contracts with A, a U.S. carrier, 
for the shipment of certain goods manufac-
tured in boycotting country Y. A’s contract 
with B contains a provision stating that the 
goods to be transported may not be shipped 
or transshipped to boycotted country X. B 
informs A that this provision is a require-
ment of C, the manufacturer of goods who is 
a resident of boycotting country Y. Country 
M is not boycotted by Y. 

A may agree to and comply with this pro-
vision, because such a provision is required 
by the export regulations of boycotting 
country Y in order to prevent shipment of Y- 
origin goods to a country boycotted by Y. 

(iv) A, a U.S. petroleum refiner located in 
the United States, purchases crude oil from 
boycotting country Y. A has a branch oper-
ation in boycotted country X. Y requires, as 
a condition of sale, that A agree not to ship 
or transship the crude oil or products refined 
in Y to A’s branch in X. 

A may agree to and comply with these re-
quirements, because they are export require-
ments of Y designed to prevent Y-origin 
products from being shipped to a boycotted 
country. 

(v) A, a U.S. company, has a petrochemical 
plant in boycotting country Y. As a condi-
tion of securing an export license from Y, A 
must agree that it will not ship or permit 
transshipment of any of its output from the 
plant in Y to any companies which Y lists as 
being owned by nationals of boycotted coun-
try X. 

A may agree to this condition, because it 
is a restriction designed to prevent Y-origin 
products from being exported to a business 
concern of boycotted country X or to nation-
als of boycotted country X. 

(vi) Same as (v), except that the condition 
imposed on A is that Y-origin goods may not 
be shipped or permitted to be transshipped to 
any companies which Y lists as being owned 
by persons whose national origin is X. 

A may not agree to this condition, because 
it is a restriction designed to prevent Y-ori-
gin goods from being exported to persons of 
a particular national origin rather than to 
residents or nationals of a particular boy-
cotted country. 

(vii) A, a U.S. petroleum company, exports 
petroleum products to 20 countries, includ-
ing the United States, from boycotting coun-
try Y. Y requires, as a condition of sale, that 

A not ship the products to be exported from 
Y to or through boycotted country X. 

A may agree to and comply with this re-
quirement because it is an export require-
ment of Y designed to prevent Y-origin prod-
ucts from coming into contact with or under 
the jurisdiction of a boycotted country. 

(viii) Same as (vii), except that boycotting 
country Y’s export regulations require that 
products to be exported from Y not pass 
through a port of boycotted country X. 

A may agree to and comply with Y’s regu-
lations prohibiting Y-origin exports from 
passing through a port at boycotted country 
X, because they are export requirements of Y 
designed to prevent Y-origin products from 
coming into contact with or under the juris-
diction of a boycotted country. 

(ix) Same as (vii), except that Y’s export 
regulations require that A not transship the 
exported products ‘‘in or at’’ boycotted coun-
try X. 

A may agree to and comply with Y’s regu-
lations with respect to the transshipment of 
goods ‘‘in or at’’ X, because they are export 
requirements of Y designed to prevent Y-ori-
gin products from coming into contact with 
or under the jurisdiction of a boycotted 
country. 

(f) Immigration, passport, visa, or em-
ployment requirements of a boycotting 
country. 

COMPLIANCE WITH IMMIGRATION, PASS-
PORT, VISA, OR EMPLOYMENT REQUIRE-
MENTS OF A BOYCOTTING COUNTRY 

(1) A United States individual may 
comply or agree to comply with the 
immigration, passport, visa, or employ-
ment requirements of a boycotting 
country, and with requests for informa-
tion from a boycotting country made 
to ascertain whether such individual 
meets requirements for employment 
within the boycotting country, pro-
vided that he furnishes information 
only about himself or a member of his 
family, and not about any other United 
States individual, including his em-
ployees, employers, or co-workers. 

(2) For purposes of this section, a 
United States individual means a person 
who is a resident or national of the 
United States. Family means imme-
diate family members, including par-
ents, siblings, spouse, children, and 
other dependents living in the individ-
ual’s home. 

(3) A United States person may not 
furnish information about its employ-
ees or executives, but may allow any 
individual to respond on his own to any 
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request for information relating to im-
migration, passport, visa, or employ-
ment requirements. A United States 
person may also perform any ministe-
rial acts to expedite processing of ap-
plications by individuals. These in-
clude informing employees of boy-
cotting country visa requirements at 
an appropriate time; typing, trans-
lation, messenger and similar services; 
and assisting in or arranging for the 
expeditious processing of applications. 
All such actions must be undertaken 
on a non-discriminatory basis. 

(4) A United States person may pro-
ceed with a project in a boycotting 
country even if certain of its employ-
ees or other prospective participants in 
a transaction are denied entry for boy-
cott reasons. But no employees or 
other participants may be selected in 
advance in a manner designed to com-
ply with a boycott. 

EXAMPLES OF COMPLIANCE WITH IMMIGRATION, 
PASSPORT, VISA, OR EMPLOYMENT REQUIRE-
MENTS OF A BOYCOTTING COUNTRY 

The following examples are intended to 
give guidance in determining the cir-
cumstances in which compliance with immi-
gration, passport, visa, or employment re-
quirements is permissible. They are illus-
trative, not comprehensive. 

(i) A, a U.S. individual employed by B, a 
U.S. manufacturer of sporting goods with a 
plant in boycotting country Y, wishes to ob-
tain a work visa so that he may be assigned 
to the plant in Y. Country Y’s immigration 
laws specify that anyone wishing to enter 
the country or obtain a visa to work in the 
country must supply information about his 
religion. This information is required for 
boycott purposes. 

A may furnish such information, because it 
is required by Y’s immigration laws. 

(ii) Same as (i), except that A is asked to 
supply such information about other employ-
ees of B. 

A may not supply this information, be-
cause it is not information about himself or 
his family. 

(iii) A, a U.S. building contractor, has been 
awarded a construction contract to be per-
formed in boycotting country Y. Y’s immi-
gration laws require that individuals apply-
ing for visas must indicate race, religion, 
and place of birth. The information is sought 
for boycott purposes. To avoid repeated re-
jections of applications for work visas by A’s 
employees, A desires to furnish to country Y 
a list of its prospective and current employ-
ees and required information about each so 
that Y can make an initial screening. 

A may not furnish such a list, because A 
would be furnishing information about the 
race, religion, and national origin of its em-
ployees. 

(iv) Same as (iii), except that A selects for 
work on the project those of its current em-
ployees whom it believes will be granted 
work visas from boycotting country Y. 

A may not make a selection from among 
its employees in a manner designed to com-
ply with the boycott-based visa requirements 
of Y, but must allow all eligible employees 
to apply for visas. A may later substitute an 
employee who obtains the necessary visa for 
one who has had his application rejected. 

(v) Same as (iii), except that A selects em-
ployees for the project and then allows each 
employee individually to apply for his own 
visa. Two employees’ applications are re-
jected, and A then substitutes two other em-
ployees who, in turn, submit their own visa 
applications. 

A may take such action, because in so 
doing A is not acting in contravention of any 
prohibition of this part. 

(vi) Same as (v), except that A arranges for 
the translation, typing and processing of its 
employees’ applications, and transmits all 
the applications to the consulate of boy-
cotting country Y. 

A may take such ministerial actions, be-
cause in so doing A is not itself furnishing 
information with respect to race, religion, 
sex, or national origin, but is merely trans-
mitting information furnished by its indi-
vidual employees. 

(vii) A, a U.S. contractor, selects U.S. sub-
contractor B to perform certain engineering 
services in connection with A’s project in 
boycotting country Y. The work visa appli-
cation submitted by the employee whom B 
has proposed as chief engineer of this project 
is rejected by Y because his national origin 
is of boycotted country X. Subcontractor B 
thereupon withdraws. 

A may continue with the project and select 
another subcontractor, because A is not act-
ing in contravention of any prohibition of 
this part. 

(g) Compliance with local law. (1) This 
exception contains two parts. The first 
covers compliance with local law with 
respect to a United States person’s ac-
tivities exclusively within a foreign 
country; the second covers compliance 
with local import laws by United 
States persons resident in a foreign 
country. Under both parts of this ex-
ception, local laws are laws of the host 
country, whether derived from stat-
utes, regulations, decrees, or other offi-
cial sources having the effect of law in 
the host country. This exception is not 
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available for compliance with pre-
sumed policies or understandings of 
policies unless those policies are re-
flected in official sources having the ef-
fect of law. 

(2) Both parts of this exception apply 
only to United States persons resident 
in a foreign country. For purposes of 
this exception, a United States person 
will be considered to be a resident of a 
foreign country only if he is a bona fide 
resident. A United States person may 
be a bona fide resident of a foreign 
country even if such person’s residency 
is temporary. 

(3)(i) Factors that will be considered 
in determining whether a United 
States person is a bona fide resident of 
a foreign country include: 

(A) Physical presence in the country; 
(B) Whether residence is needed for 

legitimate business reasons; 
(C) Continuity of the residency; 
(D) Intent to maintain the residency; 
(E) Prior residence in the country; 
(F) Size and nature of presence in the 

country; 
(G) Whether the person is registered 

to do business or incorporated in the 
country; 

(H) Whether the person has a valid 
work visa; and 

(I) Whether the person has a similar 
presence in both boycotting and non- 
boycotting foreign countries in connec-
tion with similar business activities. 

(ii) No one of the factors in para-
graph (g)(3) of this section is disposi-
tive. All the circumstances involved 
will be closely examined to ascertain 
whether there is, in fact, bona fide resi-
dency. Residency established solely for 
purposes of avoidance of the applica-
tion of this part, unrelated to legiti-
mate business needs, does not con-
stitute bona fide residency. 

EXAMPLES OF BONA FIDE RESIDENCY 

The following examples are intended to 
give guidance in determining the cir-
cumstances in which a United States person 
may be a bona fide resident of a foreign 
country. For purposes of illustration, each 
example discusses only one or two factors, 
instead of all relevant factors. They are il-
lustrative, not comprehensive. 

(i) A, a U.S. radio manufacturer located in 
the United States, receives a tender to bid on 
a contract to supply radios for a hotel to be 
built in boycotting country Y. After exam-

ining the proposal, A sends a bid from its 
New York office to Y. 

A is not a resident of Y, because it is not 
physically present in Y. 

(ii) Same as (i), except that after receiving 
the tender, A sends its sales representative 
to Y. A does not usually have sales rep-
resentatives in countries when it bids from 
the United States, and this particular per-
son’s presence in Y is not necessary to en-
able A to make the bid. 

A is not a bona fide resident of Y, because 
it has no legitimate business reasons for hav-
ing its sales representative resident in Y. 

(iii) A, a U.S. bank, wishes to establish a 
branch office in boycotting country Y. In 
pursuit of that objective, A’s personnel visit 
Y to make the necessary arrangements. A in-
tends to establish a permanent branch office 
in Y after the necessary arrangements are 
made. 

A’s personnel in Y are not bona fide resi-
dents of Y, because A does not yet have a 
permanent business operation in Y. 

(iv) Same as (iii), except A’s personnel are 
required by Y’s laws to furnish certain non- 
discriminatory boycott information in order 
to establish a branch in Y. 

In these limited circumstances, A’s per-
sonnel may furnish the non-discriminatory 
boycott information necessary to establish 
residency to the same extent a U.S. person 
who is a bona fide resident in that country 
could. If this information could not be fur-
nished in such limited circumstances, the ex-
ception would be available only to firms resi-
dent in a boycotting country before January 
18, 1978. 

(v) A, a U.S. construction company, re-
ceives an invitation to build a power plant in 
boycotting country Y. After receipt of the 
invitation, A’s personnel visit Y in order to 
survey the site and make necessary analyses 
in preparation for submitting a bid. The invi-
tation requires that otherwise prohibited 
boycott information be furnished with the 
bid. 

A’s personnel in Y are not bona fide resi-
dents of Y, because A has no permanent busi-
ness operation in Y. Therefore, A’s personnel 
may not furnish the prohibited information. 

(vi) Same as (v), except that A is consid-
ering establishing an office in boycotting 
country Y. A’s personnel visit Y in order to 
register A to do business in that country. A 
intends to establish ongoing construction op-
erations in Y. A’s personnel are required by 
Y’s laws to furnish certain non-discrimina-
tory boycott information in order to register 
A to do business or incorporate a subsidiary 
in Y. 

In these limited circumstances, A’s per-
sonnel may furnish non-discriminatory boy-
cott information necessary to establish resi-
dency to the same extent a U.S. person who 
is a bona fide resident in that country could. 
If this information could not be furnished in 
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such limited circumstances, the exception 
would be available only to firms resident in 
a boycotting country before January 18, 1978. 

(vii) A, a subsidiary of U.S. oil company B, 
is located in boycotting country Y. A has 
been engaged in oil explorations in Y for a 
number of years. 

A is a bona fide resident of Y, because of 
its pre-existing continuous presence in Y for 
legitimate business reasons. 

(viii) Same as (vii), except that A has just 
been established in Y and has not yet begun 
operations. 

A is a bona fide resident of Y, because it is 
present in Y for legitimate business reasons 
and it intends to reside continuously. 

(ix) U.S. company A is a manufacturer of 
prefabricated homes. A builds a plant in boy-
cotting country Y for purposes of assembling 
components made by A in the United States 
and shipped to Y. 

A’s personnel in Y are bona fide residents 
of Y, because A’s plant in Y is established for 
legitimate business reasons, and it intends 
to reside continuously. 

(x) U.S. company A has its principal place 
of business in the United States. A’s sales 
agent visits boycotting country Y from time 
to time for purposes of soliciting orders. 

A’s sales agent is not a bona fide resident 
of Y, because such periodic visits to Y are in-
sufficient to establish a bona fide residency. 

(xi) A, a branch office of U.S. construction 
company B, is located in boycotting country 
Y. The branch office has been in existence 
for a number of years and has been per-
forming various management services in 
connection with B’s construction operations 
in Y. 

A is a bona fide resident of Y, because of 
its longstanding presence in Y and its con-
duct of ongoing operations in Y. 

(xii) U.S. construction company A has 
never done any business in boycotting coun-
try Y. It is awarded a contract to construct 
a hospital in Y, and preparatory to beginning 
construction, sends its personnel to Y to set 
up operations. 

A’s personnel are bona fide residents of Y, 
because they are present in Y for the pur-
poses of carrying out A’s legitimate business 
purposes; they intend to reside continuously; 
and residency is necessary to conduct their 
business. 

(xiii) U.S. company A manufactures fur-
niture. All its sales in foreign countries are 
conducted from its offices in the United 
States. From time to time A has considered 
opening sales offices abroad, but it has con-
cluded that it is more efficient to conduct 
sales operations from the United States. 
Shortly after the effective date of this part, 
A sends a sales representative to boycotting 
country Y to open an office in and solicit or-
ders from Y. It is more costly to conduct op-
erations from that office than to sell directly 
from the United States, but A believes that 

if it establishes a residence in Y, it will be in 
a better position to avoid conflicts with U.S. 
law in its sales to Y. 

A’s sales representative is not a bona fide 
resident of Y, because the residency was es-
tablished to avoid the application of this 
part and not for legitimate business reasons. 

(xiv) Same as (xiii), except that it is in fact 
more efficient to have a sales office in Y. In 
fact, without a sales office in Y, A would find 
it difficult to explore business opportunities 
in Y. A is aware, however, that residency in 
Y would permit its sales representative to 
comply with Y’s boycott laws. 

A’s sales representative is a bona fide resi-
dent of Y, because A has a legitimate busi-
ness reason for establishing a sales office in 
Y. 

(xv) U.S. company B is a computer manu-
facturer. B sells computers and related pro-
gramming services tailored to the needs of 
individual clients. Because of the complex 
nature of the product, B must have sales rep-
resentatives in any country where sales are 
made. B has a sales representative, A, in 
boycotting country Y. A spends two months 
of the year in Y, and the rest of the year in 
other countries. B has a permanent sales of-
fice from which A operates while in Y, and 
the sales office is stocked with brochures and 
other sales materials. 

A is a bona fide resident of Y, because his 
presence in Y is necessary to carry out B’s 
legitimate business purposes; B maintains a 
permanent office in Y; and B intends to con-
tinue doing business in Y in the future. 

(xvi) A, a U.S. construction engineering 
company, is engaged by B, a U.S. general 
contracting company, to provide services in 
connection with B’s contract to construct a 
hospital complex in boycotting country Y. In 
order to perform those services, A’s engi-
neers set up a temporary office in a trailer 
on the construction site in Y. A’s work is ex-
pected to be completed within six months. 

A’s personnel in Y are bona fide residents 
of Y, because A’s on-site office is necessary 
to the performance of its services for B, and 
because A’s personnel are continuously 
there. 

(xvii) A, a U.S. company, sends one of its 
representatives to boycotting country Y to 
explore new sales possibilities for its line of 
transistor radios. After spending several 
weeks in Y, A’s representative rents a post 
office box in Y, to which all persons inter-
ested in A’s products are directed to make 
inquiry. 

A is not a bona fide resident of Y, because 
rental of a post office box is not a sufficient 
presence in Y to constitute residency. 

(xviii) A, a U.S. computer company, has a 
patent and trademark registered in the 
United States. In order to obtain registra-
tion of its patent and trademark in boy-
cotting country Y, A is required to furnish 

VerDate Nov<24>2008 09:36 Mar 02, 2010 Jkt 220049 PO 00000 Frm 00525 Fmt 8010 Sfmt 8010 Q:\15\15V2 ofr150 PsN: PC150



516 

15 CFR Ch. VII (1–1–10 Edition) § 760.3 

certain non-discriminatory boycott informa-
tion. 

A may not furnish the information, be-
cause A is not a bona fide resident of Y. 

(h) Activities exclusively within a for-
eign country. (1) Any United States per-
son who is a bona fide resident of a for-
eign country, including a boycotting 
country, may comply or agree to com-
ply with the laws of that country with 
respect to his activities exclusively 
within that country. These activities 
include: 

(i) Entering into contracts which pro-
vide that local law applies or governs, 
or that the parties will comply with 
such laws; 

(ii) Employing residents of the host 
country; 

(iii) Retaining local contractors to 
perform work within the host country; 

(iv) Purchasing or selling goods or 
services from or to residents of the 
host country; and 

(v) Furnishing information within 
the host country. 

(2) Activities exclusively within the 
country do not include importing goods 
or services from outside the host coun-
try, and, therefore, this part of the ex-
ception does not apply to compliance 
with import laws in connection with 
importing goods or services. 

EXAMPLES OF PERMISSIBLE COMPLIANCE WITH 
LOCAL LAW WITH RESPECT TO ACTIVITIES 
EXCLUSIVELY WITHIN A FOREIGN COUNTRY 

The following examples are intended to 
give guidance in determining the cir-
cumstances in which compliance with local 
law is permissible. They are illustrative, not 
comprehensive. 

ACTIVITIES EXCLUSIVELY WITHIN A FOREIGN 
COUNTRY 

(i) U.S. construction company A, a bona 
fide resident of boycotting country Y, has a 
contract to build a school complex in Y. Pur-
suant to Y’s boycott laws, the contract re-
quires A to refuse to purchase supplies from 
certain local merchants. While Y permits 
such merchants to operate within Y, their 
freedom of action in Y is constrained because 
of their relationship with boycotted country 
X. 

A may enter into the contract, because 
dealings with local merchants are activities 
exclusively within Y. 

(ii) A, a banking subsidiary of U.S. bank B, 
is a bona fide resident of boycotting country 
Y. From time to time, A purchases office 
supplies from the United States. 

A’s purchase of office supplies is not an ac-
tivity exclusively within Y, because it in-
volves the import of goods from abroad. 

(iii) A, a branch of U.S. bank B, is a bona 
fide resident of boycotting country Y. Under 
Y’s boycott laws, A is required to supply in-
formation about whether A has any dealings 
with boycotted country X. A compiles and 
furnishes the information within Y and does 
so of its own knowledge. 

A may comply with that requirement, be-
cause in compiling and furnishing the infor-
mation within Y, based on its own knowl-
edge, A is engaging in an activity exclusively 
within Y. 

(iv) Same as (iii), except that A is required 
to supply information about B’s dealings 
with X. From its own knowledge and without 
making any inquiry of B, A compiles and fur-
nishes the information. 

A may comply with that requirement, be-
cause in compiling and furnishing the infor-
mation within Y, based on its own knowl-
edge, A is engaging in an activity exclusively 
within Y. 

(v) Same as (iv), except that in making its 
responses, A asks B to compile some of the 
information. 

A may not comply, because the gathering 
of the necessary information takes place 
partially outside Y. 

(vi) U.S. company A has applied for a li-
cense to establish a permanent manufac-
turing facility in boycotting country Y. 
Under Y’s boycott law, A must agree, as a 
condition of the license, that it will not sell 
any of its output to blacklisted foreign 
firms. 

A may not comply, because the agreement 
would govern activities of A which are not 
exclusively within Y. 

DISCRIMINATION AGAINST UNITED STATES 
PERSONS 

(i) A, a subsidiary of U.S. company B, is a 
bona fide resident of boycotting country Y. 
A manufactures air conditioners in its plant 
in Y. Under Y’s boycott laws, A must agree 
not to hire nationals of boycotted country X. 

A may agree to the restriction and may 
abide by it with respect to its recruitment of 
individuals within Y, because the recruit-
ment of such individuals is an activity exclu-
sively within Y. However, A cannot abide by 
this restriction with respect to its recruit-
ment of individuals outside Y, because this is 
not an activity exclusively within Y. 

(ii) Same as (i), except that pursuant to Y’s 
boycott laws, A must agree not to hire any-
one who is of a designated religion. 

A may not agree to this restriction, be-
cause the agreement calls for discrimination 
against U.S. persons on the basis of religion. 
It makes no difference whether the recruit-
ment of the U.S. persons occurs within or 
without Y. 
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(NOTE: The exception for compliance with 
local law does not apply to boycott-based re-
fusals to employ U.S. persons on the basis of 
race, religion, sex, or national origin even if 
the activity is exclusively within the boy-
cotting country.) 

(i) Compliance with local import law. 
(1) Any United States person who is a 
bona fide resident of a foreign country, 
including a boycotting country, may, 
in importing goods, materials or com-
ponents into that country, comply or 
agree to comply with the import laws 
of that country, provided that: 

(i) The items are for his own use or 
for his use in performing contractual 
services within that country; and 

(ii) In the normal course of business, 
the items are identifiable as to their 
source or origin at the time of their 
entry into the foreign country by: 

(a) Uniqueness of design or appear-
ance; or 

(b) Trademark, trade name, or other 
identification normally on the items 
themselves, including their packaging. 

(2) The factors that will be consid-
ered in determining whether a United 
States person is a bona fide resident of 
a foreign country are those set forth in 
paragraph (g) of this section. Bona fide 
residence of a United States company’s 
subsidiary, affiliate, or other perma-
nent establishment in a foreign coun-
try does not confer such residence on 
such United States company. Likewise, 
bona fide residence of a United States 
company’s employee in a foreign coun-
try does not confer such residence on 
the entire company. 

(3) A United States person who is a 
bona fide resident of a foreign country 
may take action under this exception 
through an agent outside the country, 
but the agent must act at the direction 
of the resident and not exercise his own 
discretion. Therefore, if a United 
States person resident in a boycotting 
country takes action to comply with a 
boycotting country’s import law with 
respect to the importation of qualified 
goods, he may direct his agent in the 
United States on the action to be 
taken, but the United States agent 
himself may not exercise any discre-
tion. 

(4) For purposes of this exception, the 
test that governs whether goods or 
components of goods are specifically 
identifiable is identical to the test ap-

plied in paragraph (d) of this section on 
‘‘Compliance With Unilateral and Spe-
cific Selection’’ to determine whether 
they are identifiable as to their source 
or origin in the normal course of busi-
ness. 

(5) The availability of this exception 
for the import of goods depends on 
whether the goods are intended for the 
United States person’s own use at the 
time they are imported. It does not de-
pend upon who has title to the goods at 
the time of importation into a foreign 
country. 

(6) Goods are for the United States 
person’s own use (including the per-
formance of contractual services with-
in the foreign country) if: 

(i) They are to be consumed by the 
United States person; 

(ii) They are to remain in the United 
States person’s possession and to be 
used by that person; 

(iii) They are to be used by the 
United States person in performing 
contractual services for another; 

(iv) They are to be further manufac-
tured, incorporated into, refined into, 
or reprocessed into another product to 
be manufactured for another; or 

(v) They are to be incorporated into, 
or permanently affixed as a functional 
part of, a project to be constructed for 
another. 

(7) Goods acquired to fill an order for 
such goods from another are not for 
the United States person’s own use. 
Goods procured for another are not for 
one’s own use, even if the furnishing of 
procurement services is the business in 
which the United States person is cus-
tomarily engaged. Nor are goods ob-
tained for simple resale acquired for 
one’s own use, even if the United 
States person is engaged in the retail 
business. Likewise, goods obtained for 
inclusion in a turnkey project are not 
for one’s own use if they are not cus-
tomarily incorporated into, or do not 
customarily become permanently af-
fixed as a functional part of the 
project. 

(8) This part of the local law excep-
tion does not apply to the import of 
services, even when the United States 
person importing such services is a 
bona fide resident of a boycotting 
country and is importing them for his 
own use. In addition, this exception is 
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available for a United States person 
who is a bona fide resident of a foreign 
country only when the individual or 
entity actually present within that 
country takes action through the exer-
cise of his own discretion. 

(9) Use of this exception will be mon-
itored and continually reviewed to de-
termine whether its continued avail-
ability is consistent with the national 
interest. Its availability may be lim-
ited or withdrawn as appropriate. In re-
viewing the continued availability of 
this exception, the effect that the in-
ability to comply with local import 
laws would have on the economic and 
other relations of the United States 
with boycotting countries will be con-
sidered. 

(10) A United States person who is a 
bona fide resident of a foreign country 
may comply or agree to comply with 
the host country’s import laws even if 
he knows or has reason to know that 
particular laws are boycott-related. 
However, no United States person may 
comply or agree to comply with any 
host country law which would require 
him to discriminate against any United 
States person on the basis of race, reli-
gion, sex, or national origin, or to sup-
ply information about any United 
States person’s race, religion, sex, or 
national origin. 

EXAMPLES OF PERMISSIBLE COMPLIANCE WITH 
LOCAL IMPORT LAW 

The following examples are intended to 
give guidance in determining the cir-
cumstances in which compliance with local 
import law is permissible. They are illus-
trative, not comprehensive. 

COMPLIANCE BY A BONA FIDE RESIDENT 

(i) A, a subsidiary of U.S. company B, is a 
bona fide resident of boycotting country Y 
and is engaged in oil drilling operations in Y. 
In acquiring certain large, specifically iden-
tifiable products for carrying out its oper-
ations in Y, A chooses only from non- 
blacklisted firms because Y’s import laws 
prohibit the importation of goods from 
blacklisted firms. However, with respect to 
smaller items, B makes the selection on be-
half of A and sends them to A in Y. 

A may choose from non-blacklisted firms, 
because it is a U.S. person who is a bona fide 
resident in Y. However, because B is not resi-
dent in Y, B cannot make boycott-based se-
lections to conform with Y’s import laws 
prohibiting the importation of goods from 
blacklisted firms. 

(ii) Same as (i), except that after making 
its choices on the larger items, A directs B 
to carry out its instructions by entering into 
appropriate contracts and making necessary 
shipping arrangements. 

B may carry out A’s instructions provided 
that A, a bona fide resident of Y, has in fact 
made the choice and B is exercising no dis-
cretion, but is acting only as A’s agent. 

(NOTE: Such transactions between related 
companies will be scrutinized carefully. A 
must in fact exercise the discretion and 
make the selections. If the discretion is exer-
cised by B, B would be in violation of this 
part.) 

(iii) U.S. construction company A has a 
contract to build a school in boycotting 
country Y. A’s employees set up operations 
in Y for purposes of commencing construc-
tion. A’s employees in Y advise A’s head-
quarters in the United States that Y’s im-
port laws prohibit importation of goods man-
ufactured by blacklisted firms. A’s head-
quarters then issues invitations to bid only 
to non-blacklisted firms for certain specifi-
cally identifiable goods. 

A’s headquarters’ choice of non-blacklisted 
suppliers is not a choice made by a U.S. per-
son who is a bona fide resident of Y, because 
the discretion in issuing the bids was exer-
cised in the United States, not in Y. 

(iv) Same as (iii), except that A’s employ-
ees in Y actually make the decision regard-
ing to whom the bids should be issued. 

The choices made by A’s employees are 
choices made by U.S. persons who are bona 
fide residents of Y, because the discretion in 
choosing was exercised solely in Y. 

(NOTE: Choices purportedly made by em-
ployees of U.S. companies who are resident 
in boycotting countries will be carefully 
scrutinized to ensure that the discretion was 
exercised entirely in the boycotting coun-
try.) 

SPECIFICALLY IDENTIFIABLE GOODS 

The test and examples as to what con-
stitutes specifically identifiable goods are 
identical to those applicable under para-
graph (d) of this section on ‘‘Compliance 
With Unilateral Selection.’’ 

IMPORTS FOR U.S. PERSON’S OWN USE WITHIN 
BOYCOTTING COUNTRY 

(i) A, a subsidiary of U.S. company B, is a 
bona fide resident of boycotting country Y. 
A plans to import computer operated ma-
chine tools to be installed in its automobile 
plant in boycotting country Y. The com-
puters are mounted on a separate bracket on 
the side of the equipment and are readily 
identifiable by brand name. A orders the 
tools from U.S. supplier C and specifies that 
C must incorporate computers manufactured 
by D, a non-blacklisted company. A would 
have chosen computers manufactured by E, 
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except that E is blacklisted, and Y’s import 
laws prohibit the importation of goods man-
ufactured by blacklisted firms. 

A may refuse to purchase E’s computers, 
because A is importing the computers for its 
own use in its manufacturing operations in 
Y. 

(ii) A, a subsidiary of U.S. company B, is a 
bona fide resident of boycotting country Y. 
To meet the needs of its employees in Y, A 
imports certain specifically identifiable 
commissary items for sale, such as cos-
metics; and canteen items, such as candy. In 
selecting such items for importation into Y, 
A chooses items made only by non- 
blacklisted firms, because Y’s import laws 
prohibit importation of goods from 
blacklisted firms. 

A may import these items only from non- 
blacklisted firms, because the importation of 
goods for consumption by A’s employees is 
an importation for A’s own use. 

(iii) A, a U.S. construction company which 
is a bona fide resident of boycotting country 
Y, has a contract to build a hospital complex 
for the Ministry of Health in Y. Under the 
contract, A will be general manager of the 
project with discretion to choose all sub-
contractors and suppliers. The complex is to 
be built on a turnkey basis, with A retaining 
title to the property and bearing all finan-
cial risk until the complex is conveyed to Y. 
In choosing specifically identifiable goods 
for import, such as central air conditioning 
units and plate glass, A excludes blacklisted 
suppliers in order to comply with Y’s import 
laws. These goods are customarily incor-
porated into, or permanently affixed as a 
functional part of, the project. 

A may refuse to deal with blacklisted sup-
pliers of specifically identifiable goods, be-
cause importation of goods by a general con-
tractor to be incorporated into a construc-
tion project in Y is an importation of goods 
for A’s own use. 

(iv) Same as (iii), except that, in addition, 
in choosing U.S. architects and engineers to 
work on the project, A excludes blacklisted 
firms, because Y’s import laws prohibit the 
use of services rendered by blacklisted per-
sons. 

A may not refuse to deal with blacklisted 
architectural or engineering firms, because 
this exception does not apply to the import 
of services. It is irrelevant that, at some 
stage, the architectural or engineering draw-
ings or plans may be brought to the site in 
Y. This factor is insufficient to transform 
such services into ‘‘goods’’ for purposes of 
this exception. 

(v) Same as (iii), except that the project is 
to be completed on a ‘‘cost plus’’ basis, with 
Y making progress payments to A at various 
stages of completion. 

A may refuse to deal with blacklisted sup-
pliers of specifically identifiable goods, be-
cause the importation of goods by A to be in-

corporated in a project A is under contract 
to complete is an importation of goods for 
its own use. The terms of payment are irrele-
vant. 

(vi) A, a U.S. construction company which 
is a bona fide resident of boycotting country 
Y, has a contract for the construction of an 
office building in Y on a turnkey basis. In 
choosing goods to be used or included in the 
office complex, A orders wallboard, office 
partitions, and lighting fixtures from non- 
blacklisted manufacturers. A likewise orders 
desks, office chairs, typewriters, and office 
supplies from non-blacklisted manufactur-
ers. 

Because they are customarily incorporated 
into or permanently affixed as a functional 
part of an office building, the wallboard, of-
fice partitions, and lighting fixtures are for 
A’s own use, and A may select non- 
blacklisted suppliers of these goods in order 
to comply with Y’s import laws. Because 
they are not customarily incorporated into 
or permanently affixed to the project, the 
desks, office chairs, typewriters, and office 
supplies are not for A’s own use, and A may 
not make boycott-based selections of the 
suppliers of these goods. 

(vii) A, a U.S. company engaged in the 
business of selling automobiles, is a bona 
fide resident of boycotting country Y. In or-
dering automobiles from time to time for 
purposes of stocking its inventory, A pur-
chases from U.S. manufacturer B, but not 
U.S. manufacturer C, because C is 
blacklisted. Retail sales are subsequently 
made from this inventory. 

A’s import of automobiles from B is not an 
import for A’s own use, because the importa-
tion of items for general inventory in a re-
tail sales operation is not an importation for 
one’s own use. 

(viii) A, a U.S. company engaged in the 
manufacture of pharmaceutical products, is 
a bona fide resident of boycotting country Y. 
In importing chemicals for incorporation 
into the pharmaceutical products, A pur-
chases from U.S. supplier B, but not U.S. 
supplier C, because C is blacklisted. 

A may import chemicals from B rather 
than C, because the importation of specifi-
cally identifiable items for incorporation 
into another product is an importation for 
one’s own use. 

(ix) A, a U.S. management company which 
is a bona fide resident of boycotting country 
Y, has a contract with the Ministry of Edu-
cation in Y to purchase supplies for Y’s 
school system. From time to time, A pur-
chases goods from abroad for delivery to var-
ious schools in Y. 

A’s purchase of goods for Y’s school system 
does not constitute an importation of goods 
for A’s own use, because A is acting as a pro-
curement agent for another. A, therefore, 
cannot make boycott-based selections of 
suppliers of such school supplies. 
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(x) A, a U.S. company which is a bona fide 
resident of boycotting country Y, has a con-
tract to make purchases for Y in connection 
with a construction project in Y. A is not en-
gaged in the construction of, or in any other 
activity in connection with, the project. A’s 
role is merely to purchase goods for Y and 
arrange for their delivery to Y. 

A is not purchasing goods for its own use, 
because A is acting as a procurement agent 
for Y. A, therefore, cannot make boycott se-
lections of suppliers of such goods. 

(xi) A, a U.S. company which is a bona fide 
resident of boycotting country Y, imports 
specifically identifiable goods into Y for ex-
hibit by A at a trade fair in Y. In selecting 
goods for exhibit, A excludes items made by 
blacklisted firms. 

A’s import of goods for its exhibit at a 
trade fair constitutes an import for A’s own 
use. However, A may not sell in Y those 
goods it imported for exhibit. 

(xii) A is a bona fide resident of boycotting 
countries Y and Z. In compliance with Y’s 
boycott laws, A chooses specifically identifi-
able goods for its oil drilling operations in Y 
and Z by excluding blacklisted suppliers. The 
goods are first imported into Y. Those pur-
chased for A’s use in Z are then transshipped 
to Z. 

In selecting those goods for importation 
into Y, A is making an import selection for 
its own use, even though A may use some of 
the imported goods in Z. Further, the subse-
quent shipment from Y to Z of those goods 
purchased for use in Z is an import into Z for 
A’s own use. 

[61 FR 12862, Mar. 25, 1996, as amended at 65 
FR 34946, June 1, 2000; 73 FR 68327, Nov. 18, 
2008] 

§ 760.4 Evasion. 
(a) No United States person may en-

gage in any transaction or take any 
other action, either independently or 
through any other person, with intent 
to evade the provisions of this part. 
Nor may any United States person as-
sist another United States person to 
violate or evade the provisions of this 
part. 

(b) The exceptions set forth in 
§ 760.3(a) through (i) do not permit ac-
tivities or agreements (express or im-
plied by a course of conduct, including 
a pattern of responses) which are oth-
erwise prohibited by this part and 
which are not within the intent of such 
exceptions. However, activities within 
the coverage and intent of the excep-
tions set forth in this part do not con-
stitute evasion regardless of how often 
such exceptions are utilized. 

(c) Use of any artifice, device or 
scheme which is intended to place a 
person at a commercial disadvantage 
or impose on him special burdens be-
cause he is blacklisted or otherwise re-
stricted for boycott reasons from hav-
ing a business relationship with or in a 
boycotting country will be regarded as 
evasion for purposes of this part. 

(d) Unless permitted under one of the 
exceptions, use of risk of loss provi-
sions that expressly impose a financial 
risk on another because of the import 
laws of a boycotting country may con-
stitute evasion. If they are introduced 
after January 18, 1978, their use will be 
presumed to constitute evasion. This 
presumption may be rebutted by a 
showing that such a provision is in cus-
tomary usage without distinction be-
tween boycotting and non-boycotting 
countries and that there is a legitimate 
non-boycott reason for its use. On the 
other hand, use of such a provision by 
a United States person subsequent to 
January 18, 1978 is presumed not to 
constitute evasion if the provision had 
been customarily used by that person 
prior to January 18, 1978. 

(e) Use of dummy corporations or 
other devices to mask prohibited activ-
ity will also be regarded as evasion. 
Similarly, it is evasion under this part 
to divert specific boycotting country 
orders from a United States parent to a 
foreign subsidiary for purposes of com-
plying with prohibited boycott require-
ments. However, alteration of a per-
son’s structure or method of doing 
business will not constitute evasion so 
long as the alteration is based on le-
gitimate business considerations and is 
not undertaken solely to avoid the ap-
plication of the prohibitions of this 
part. The facts and circumstances of an 
arrangement or transaction will be 
carefully scrutinized to see whether ap-
pearances conform to reality. 

EXAMPLES 

The following examples are intended to 
give guidance to persons in determining cir-
cumstances in which this section will apply. 
They are illustrative, not comprehensive. 

(i) A, a U.S. insurance company, receives a 
request from boycotting country Y asking 
whether it does business in boycotted coun-
try X. Because furnishing such information 
is prohibited, A declines to answer and as a 
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