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presented orally at the close of a hear-
ing. In granting such cases, the Judge 
will advise the parties in advance of 
hearing. 

DECISION 

§ 904.270 Record of decision. 

(a) The exclusive record of decision 
consists of the official transcript of 
testimony and administrative pro-
ceedings; exhibits admitted into evi-
dence; briefs, pleadings, and other doc-
uments filed in the administrative pro-
ceeding; and descriptions or copies of 
matters, facts, or documents officially 
noticed in the administrative pro-
ceeding. Any other exhibits and records 
of any ex parte communications will ac-
company the record of decision. 

(b) The Judge will arrange for appro-
priate storage of the records of any ad-
ministrative proceeding, which place of 
storage need not necessarily be located 
physically within the ALJ Docketing 
Center. 

§ 904.271 Initial decision. 

(a) After expiration of the period pro-
vided in § 904.261 for the filing of reply 
briefs (unless the parties have waived 
briefs or presented proposed findings 
orally at the hearing), the Judge will 
render a written decision upon the 
record in the case, setting forth: 

(1) Findings and conclusions, and the 
reasons or bases therefor, on all mate-
rial issues of fact, law, or discretion 
presented on the record; 

(2) An order as to the final disposi-
tion of the case, including any appro-
priate ruling, order, sanction, relief, or 
denial thereof; 

(3) The date upon which the decision 
will become effective; and 

(4) A statement of further right to 
appeal. 

(b) If the parties have presented oral 
proposed findings at the hearing or 
have waived presentation of proposed 
findings, the Judge may at the termi-
nation of the hearing announce the de-
cision, subject to later issuance of a 
written decision under paragraph (a) of 
this section. In such cases, the Judge 
may direct the prevailing party to pre-
pare proposed findings, conclusions, 
and an order. 

(c) The Judge will serve the written 
decision on each of the parties, the As-
sistant General Counsel for Enforce-
ment and Litigation, and the Adminis-
trator by certified mail (return receipt 
requested), facsimile, electronic trans-
mission or third party commercial car-
rier to an addressee’s last known ad-
dress or by personal delivery and upon 
request will promptly certify to the 
Administrator the record, including 
the original copy of the decision, as 
complete and accurate. 

(d) An initial decision becomes effec-
tive as the final administrative deci-
sion of NOAA 60 days after service, un-
less: 

(1) Otherwise provided by statute or 
regulations; 

(2) The Judge grants a petition for re-
consideration under § 904.272; or 

(3) A petition for discretionary re-
view is filed or the Administrator 
issues an order to review upon his/her 
own initiative under § 904.273. 

§ 904.272 Petition for reconsideration. 

Unless an order or initial decision of 
the Judge specifically provides other-
wise, any party may file a petition for 
reconsideration of an order or initial 
decision issued by the Judge. Such pe-
titions must state the matter claimed 
to have been erroneously decided, and 
the alleged errors and relief sought 
must be specified with particularity. 
Petitions must be filed within 20 days 
after the service of such order or initial 
decision. The filing of a petition for re-
consideration shall operate as a stay of 
an order or initial decision or its effec-
tiveness date unless specifically so or-
dered by the Judge. Within 15 days 
after the petition is filed, any party to 
the administrative proceeding may file 
an answer in support or in opposition. 

§ 904.273 Administrative review of de-
cision. 

(a) Subject to the requirements of 
this section, any party who wishes to 
seek review of an initial decision of a 
Judge must petition for review of the 
initial decision within 30 days after the 
date the decision is served. The peti-
tion must be served on the Adminis-
trator by registered or certified mail, 
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return receipt requested at the fol-
lowing address: Administrator, Na-
tional Oceanic and Atmospheric Ad-
ministration, Department of Com-
merce, Room 5128, 14th Street and Con-
stitution Avenue, NW., Washington, DC 
20230. Copies of the petition for review, 
and all other documents and materials 
required in paragraph (d) of this sec-
tion, must be served on all parties and 
the Assistant General Counsel for En-
forcement and Litigation at the fol-
lowing address: Assistant General 
Counsel for Enforcement and Litiga-
tion, National Oceanic and Atmos-
pheric Administration, 8484 Georgia 
Avenue, Suite 400, Silver Spring, MD 
20910. 

(b) The Administrator may elect to 
issue an order to review the initial de-
cision without petition and may af-
firm, reverse, modify or remand the 
Judge’s initial decision. Any such order 
must be issued within 60 days after the 
date the initial decision is served. 

(c) Review by the Administrator of 
an initial decision is discretionary and 
is not a matter of right. If a party files 
a timely petition for discretionary re-
view, or review is timely undertaken 
on the Administrator’s own initiative, 
the effectiveness of the initial decision 
is stayed until further order of the Ad-
ministrator or until the initial decision 
becomes final pursuant to paragraph 
(h) of this section. 

(d) A petition for review must comply 
with the following requirements re-
garding format and content: 

(1) The petition must include a con-
cise statement of the case, which must 
contain a statement of facts relevant 
to the issues submitted for review, and 
a summary of the argument, which 
must contain a succinct, clear and ac-
curate statement of the arguments 
made in the body of the petition; 

(2) The petition must set forth, in de-
tail, specific objections to the initial 
decision, the bases for review, and the 
relief requested; 

(3) Each issue raised in the petition 
must be separately numbered, con-
cisely stated, and supported by detailed 
citations to specific pages in the 
record, and to statutes, regulations, 
and principal authorities. Petitions 
may not refer to or incorporate by ref-
erence entire documents or transcripts; 

(4) A copy of the Judge’s initial deci-
sion must be attached to the petition; 

(5) Copies of all cited portions of the 
record must be attached to the peti-
tion; 

(6) A petition, exclusive of attach-
ments and authorities, must not exceed 
20 pages in length and must be in the 
form articulated in section 904.206(b); 
and 

(7) Issues of fact or law not argued 
before the Judge may not be raised in 
the petition unless such issues were 
raised for the first time in the Judge’s 
initial decision, or could not reason-
ably have been foreseen and raised by 
the parties during the hearing. The Ad-
ministrator will not consider new or 
additional evidence that is not a part 
of the record before the Judge. 

(e) The Administrator may deny a pe-
tition for review that is untimely or 
fails to comply with the format and 
content requirements in paragraph (d) 
of this section without further review. 

(f) No oral argument on petitions for 
discretionary review will be allowed. 

(g) Within 30 days after service of a 
petition for discretionary review, any 
party may file and serve an answer in 
support or in opposition. An answer 
must comport with the format and con-
tent requirements in paragraphs (d)(5) 
through (d)(7) of this section and set 
forth detailed responses to the specific 
objections, bases for review and relief 
requested in the petition. No further 
replies are allowed, unless requested by 
the Administrator. 

(h) If the Administrator has taken no 
action in response to the petition with-
in 120 days after the petition is served, 
said petition shall be deemed denied 
and the Judge’s initial decision shall 
become the final agency decision with 
an effective date 150 days after the pe-
tition is served. 

(i) If the Administrator issues an 
order denying discretionary review, the 
order will be served on all parties per-
sonally or by registered or certified 
mail, return receipt requested, and will 
specify the date upon which the 
Judge’s decision will become effective 
as the final agency decision. The Ad-
ministrator need not give reasons for 
denying review. 

(j) If the Administrator grants discre-
tionary review or elects to review the 
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initial decision without petition, the 
Administrator will issue an order to 
that effect. Such order may identify 
issues to be briefed and a briefing 
schedule. Such issues may include one 
or more of the issues raised in the peti-
tion for review and any other matters 
the Administrator wishes to review. 
Only those issues identified in the 
order may be argued in any briefs per-
mitted under the order. The Adminis-
trator may choose to not order any ad-
ditional briefing, and may instead 
make a final determination based on 
any petitions for review, any responses 
and the existing record. 

(k) If the Administrator grants or 
elects to take discretionary review, 
and after expiration of the period for 
filing any additional briefs under para-
graph (j) of this section, the Adminis-
trator will render a written decision on 
the issues under review. The Adminis-
trator will transmit the decision to 
each of the parties by registered or cer-
tified mail, return receipt requested. 
The Administrator’s decision becomes 
the final administrative decision on 
the date it is served, unless otherwise 
provided in the decision, and is a final 
agency action for purposes of judicial 
review; except that an Administrator’s 
decision to remand the initial decision 
to the Judge is not final agency action. 

(l) An initial decision shall not be 
subject to judicial review unless: 

(1) The party seeking judicial review 
has exhausted its opportunity for ad-
ministrative review by filing a petition 
for review with the Administrator in 
compliance with this section, and 

(2) The Administrator has issued a 
final ruling on the petition that con-
stitutes final agency action under 
paragraph (k) of this section or the 
Judge’s initial decision has become the 
final agency decision under paragraph 
(h) of this section. 

(m) For purposes of any subsequent 
judicial review of the agency decision, 
any issues that are not identified in 
any petition for review, in any answer 
in support or opposition, by the Admin-
istrator, or in any modifications to the 
initial decision are waived. 

(n) If an action is filed for judicial re-
view of a final agency decision, and the 
decision is vacated or remanded by a 
court, the Administrator shall issue an 

order addressing further administra-
tive proceedings in the matter. Such 
order may include a remand to the 
Chief Administrative Law Judge for 
further proceedings consistent with the 
judicial decision, or further briefing be-
fore the Administrator on any issues 
the Administrator deems appropriate. 

Subpart D—Permit Sanctions and 
Denials 

GENERAL 

§ 904.300 Scope and applicability. 

(a) This subpart sets forth procedures 
governing the suspension, revocation, 
modification, and denial of permits for 
reasons relating to enforcement of the 
statutes cited in § 904.1(c), except for 
the statutes listed in paragraph (b) of 
this section. Nothing in this subpart 
precludes sanction or denial of a per-
mit for reasons not relating to enforce-
ment. As appropriate, and unless other-
wise specified in this subpart, the pro-
visions of subparts A, B, and C of this 
part apply to this subpart. 

(b) Regulations governing sanctions 
and denials of permits issued under the 
Deep Seabed Hard Mineral Resources 
Act (30 U.S.C. 1401 et seq.) appear at 15 
CFR part 970. 

§ 904.301 Bases for permit sanctions or 
denials. 

(a) Unless otherwise specified in a 
settlement agreement, or otherwise 
provided in this subpart, NOAA may 
take action under this subpart with re-
spect to any permit issued under the 
statutes cited in § 904.1(c). The bases for 
an action to sanction or deny a permit 
include but are not limited to the fol-
lowing: 

(1) The commission of any violation 
prohibited by any statute administered 
by NOAA, including violation of any 
regulation promulgated or permit con-
dition or restriction prescribed there-
under, by the permit holder or with the 
use of a permitted vessel; 

(2) The failure to pay a civil penalty 
assessed under subparts B and C of this 
part; 

(3) The failure to pay a criminal fine 
imposed or to satisfy any other liabil-
ity incurred in a judicial proceeding 
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