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rule or order, and any person who files 
objections sufficient to warrant the 
holding of a hearing, and who files 
timely notice of intention to partici-
pate, shall be regarded as a party and 
shall be individually served with any 
pleadings filed in the proceeding. Upon 
written application to the Administra-
tive Law Judge and a showing of good 
cause, any interested person may be 
designated by the Administrative Law 
Judge as a party. 

[32 FR 8449, June 13, 1967, as amended at 40 
FR 33969, Aug. 13, 1975] 

§ 3.14 Intervention. 

(a) Any individual, partnership, unin-
corporated association, or corporation 
desiring to intervene in an adjudicative 
proceeding shall make written applica-
tion in the form of a motion setting 
forth the basis therefor. Such applica-
tion shall have attached to it a certifi-
cate showing service thereof upon each 
party to the proceeding in accordance 
with the provisions of § 4.4(b) of this 
chapter. A similar certificate shall be 
attached to the answer filed by any 
party, other than counsel in support of 
the complaint, showing service of such 
answer upon the applicant. The Admin-
istrative Law Judge or the Commission 
may by order permit the intervention 
to such extent and upon such terms as 
are provided by law or as otherwise 
may be deemed proper. 

(b) In an adjudicative proceeding 
where the complaint states that dives-
titure relief is contemplated, the labor 
organization[s] representing employees 
of the respondent[s] may intervene as a 
matter of right. Applications for such 
intervention are to be made in accord-
ance with the procedures set forth in 
paragraph (a) of this section and must 
be filed within 60 days of the issuance 
of the complaint. Intervention as a 
matter of right shall be limited to the 
issue of the effect, if any, of proposed 
remedies on employment, with full 
rights of participation in the pro-
ceeding concerning this issue. This 
paragraph does not affect a labor orga-
nization’s ability to petition for leave 
to intervene pursuant to § 3.14(a). 

[32 FR 8449, June 13, 1967, as amended at 46 
FR 20979, Apr. 8, 1981] 

§ 3.15 Amendments and supplemental 
pleadings. 

(a) Amendments—(1) By leave. If and 
whenever determination of a con-
troversy on the merits will be facili-
tated thereby, the Administrative Law 
Judge may, upon such conditions as 
are necessary to avoid prejudicing the 
public interest and the rights of the 
parties, allow appropriate amendments 
to pleadings or notice of hearing: Pro-
vided, however, That a motion for 
amendment of a complaint or notice 
may be allowed by the Administrative 
Law Judge only if the amendment is 
reasonably within the scope of the 
original complaint or notice. Motions 
for other amendments of complaints or 
notices shall be certified to the Com-
mission. 

(2) Conformance to evidence. When 
issues not raised by the pleadings or 
notice of hearing but reasonably within 
the scope of the original complaint or 
notice of hearing are tried by express 
or implied consent of the parties, they 
shall be treated in all respects as if 
they had been raised in the pleadings 
or notice of hearing; and such amend-
ments of the pleadings or notice as 
may be necessary to make them con-
form to the evidence and to raise such 
issues shall be allowed at any time. 

(b) Supplemental pleadings. The Ad-
ministrative Law Judge may, upon rea-
sonable notice and such terms as are 
just, permit service of a supplemental 
pleading or notice setting forth trans-
actions, occurrences, or events which 
have happened since the date of the 
pleading or notice sought to be supple-
mented and which are relevant to any 
of the issues involved. 

Subpart C—Prehearing Proce-
dures; Motions; Interlocutory 
Appeals; Summary Decisions 

§ 3.21 Prehearing procedures. 
(a) Meeting of the parties before sched-

uling conference. As early as practicable 
before the prehearing scheduling con-
ference described in paragraph (b) of 
this section, but in any event no later 
than 5 days after the answer is filed by 
the last answering respondent, counsel 
for the parties shall meet to discuss 
the nature and basis of their claims 

VerDate Nov<24>2008 10:03 Mar 10, 2010 Jkt 220051 PO 00000 Frm 00059 Fmt 8010 Sfmt 8010 Y:\SGML\220051.XXX 220051er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



50 

16 CFR Ch. I (1–1–10 Edition) § 3.21 

and defenses and the possibilities for a 
prompt settlement or resolution of the 
case. The parties shall also agree, if 
possible, on— 

(1) A proposed discovery plan specifi-
cally addressing a schedule for deposi-
tions of fact witnesses, the production 
of documents and electronically stored 
information, and the timing of expert 
discovery pursuant to § 3.31A. The par-
ties’ agreement regarding electroni-
cally stored information should include 
the scope of and a specified time period 
for the exchange of such information 
that is subject to §§ 3.31(b)(2), 3.31(c), 
and 3.37(a), and the format for the dis-
closure of such information, consistent 
with §§ 3.31(c)(3) and 3.37(c); 

(2) A preliminary estimate of the 
time required for the evidentiary hear-
ing; and 

(3) Any other matters to be deter-
mined at the scheduling conference. 

(b) Scheduling conference. Not later 
than 10 days after the answer is filed 
by the last answering respondent, the 
Administrative Law Judge shall hold a 
scheduling conference. At the sched-
uling conference, counsel for the par-
ties shall be prepared to address: 

(1) Their factual and legal theories; 
(2) The current status of any pending 

motions; 
(3) A schedule of proceedings that is 

consistent with the date of the evi-
dentiary hearing set by the Commis-
sion; 

(4) Steps taken to preserve evidence 
relevant to the issues raised by the 
claims and defenses; 

(5) The scope of anticipated dis-
covery, any limitations on discovery, 
and a proposed discovery plan, includ-
ing the disclosure of electronically 
stored information; 

(6) Issues that can be narrowed by 
agreement or by motion, suggestions 
to expedite the presentation of evi-
dence at trial, and any request to bifur-
cate issues, claims or defenses; and 

(7) Other possible agreements or 
steps that may aid in the just and ex-
peditious disposition of the proceeding 
and to avoid unnecessary cost. 

(c) Prehearing scheduling order. (1) Not 
later than 2 days after the scheduling 
conference, the Administrative Law 
Judge shall enter an order that sets 
forth the results of the conference and 

establishes a schedule of proceedings 
that will permit the evidentiary hear-
ing to commence on the date set by the 
Commission, including a plan of dis-
covery that addresses the deposition of 
fact witnesses, timing of expert dis-
covery, and the production of docu-
ments and electronically stored infor-
mation, dates for the submission and 
hearing of motions, the specific meth-
od by which exhibits shall be numbered 
or otherwise identified and marked for 
the record, and the time and place of a 
final prehearing conference. The Com-
mission may, upon a showing of good 
cause, order a later date for the evi-
dentiary hearing than the one specified 
in the complaint. 

(2) The Administrative Law Judge 
may, upon a showing of good cause, 
grant a motion to extend any deadline 
or time specified in this scheduling 
order other than the date of the evi-
dentiary hearing. Such motion shall 
set forth the total period of extensions, 
if any, previously obtained by the mov-
ing party. In determining whether to 
grant the motion, the Administrative 
Law Judge shall consider any exten-
sions already granted, the length of the 
proceedings to date, the complexity of 
the issues, and the need to conclude 
the evidentiary hearing and render an 
initial decision in a timely manner. 
The Administrative Law Judge shall 
not rule on ex parte motions to extend 
the deadlines specified in the sched-
uling order, or modify such deadlines 
solely upon stipulation or agreement of 
counsel. 

(d) Meeting prior to final prehearing 
conference. Counsel for the parties shall 
meet before the final prehearing con-
ference described in paragraph (e) of 
this section to discuss the matters set 
forth therein in preparation for the 
conference. 

(e) Final prehearing conference. As 
close to the commencement of the evi-
dentiary hearing as practicable, the 
Administrative Law Judge shall hold a 
final prehearing conference, which 
counsel shall attend in person, to sub-
mit any proposed stipulations as to 
law, fact, or admissibility of evidence, 
exchange exhibit and witness lists, and 
designate testimony to be presented by 
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deposition. At this conference, the Ad-
ministrative Law Judge shall also re-
solve any outstanding evidentiary mat-
ters or pending motions (except mo-
tions for summary decision) and estab-
lish a final schedule for the evidentiary 
hearing. 

(f) Additional prehearing conferences 
and orders. The Administrative Law 
Judge shall hold additional prehearing 
and status conferences or enter addi-
tional orders as may be needed to en-
sure the just and expeditious disposi-
tion of the proceeding and to avoid un-
necessary cost. Such conferences shall 
be held in person to the extent prac-
ticable. 

(g) Public access and reporting. Pre-
hearing conferences shall be public un-
less the Administrative Law Judge de-
termines in his or her discretion that 
the conference (or any part thereof) 
shall be closed to the public. The Ad-
ministrative Law Judge shall have dis-
cretion to determine whether a pre-
hearing conference shall be steno-
graphically reported. 

[74 FR 1820, Jan. 13, 2009] 

§ 3.22 Motions. 
(a) Presentation and disposition. Mo-

tions filed under § 3.26 or § 4.17 shall be 
directly referred to and ruled on by the 
Commission. Motions to dismiss filed 
before the evidentiary hearing, mo-
tions to strike, and motions for sum-
mary decision shall be directly referred 
to the Commission and shall be ruled 
on by the Commission unless the Com-
mission in its discretion refers the mo-
tion to the Administrative Law Judge. 
Motions not referred to the Adminis-
trative Law Judge shall be ruled on by 
the Commission within 45 days of the 
filing of the last-filed answer or reply 
to the motion, if any, unless the Com-
mission determines there is good cause 
to extend the deadline. If the Commis-
sion refers the motion to the Adminis-
trative Law Judge, it may set a dead-
line for the ruling by the Administra-
tive Law Judge, and a party may seek 
review of the ruling of the Administra-
tive Law Judge in accordance with 
§ 3.23. During the time a proceeding is 
before an Administrative Law Judge, 
all other motions shall be addressed to 
and decided by the Administrative Law 
Judge, if within his or her authority. 

The Administrative Law Judge shall 
certify to the Commission a motion to 
disqualify filed under § 3.42(g) if the Ad-
ministrative Law Judge does not dis-
qualify himself or herself within 10 
days. The Administrative Law Judge 
shall certify to the Commission forth-
with any other motion upon which he 
or she has no authority to rule. Rulings 
containing information granted in cam-
era status pursuant to § 3.45 shall be 
filed in accordance with § 3.45(f). When 
a motion to dismiss is made at the 
close of the evidence offered in support 
of the complaint based upon an alleged 
failure to establish a prima facie case, 
the Administrative Law Judge shall 
defer ruling thereon until immediately 
after all evidence has been received and 
the hearing record is closed. All writ-
ten motions shall be filed with the Sec-
retary of the Commission, and all mo-
tions addressed to the Commission 
shall be in writing. The moving party 
shall also provide a copy of its motion 
to the Administrative Law Judge at 
the time the motion is filed with the 
Secretary. 

(b) Proceedings not stayed. A motion 
under consideration by the Commission 
shall not stay proceedings before the 
Administrative Law Judge unless the 
Commission so orders. 

(c) Content. All written motions shall 
state the particular order, ruling, or 
action desired and the grounds there-
for. Memoranda in support of, or in op-
position to, any dispositive motion 
shall not exceed 10,000 words. Memo-
randa in support of, or in opposition to, 
any other motion shall not exceed 2,500 
words. Any reply in support of a dis-
positive motion shall not exceed 5,000 
words and any reply in support of any 
other motion authorized by the Admin-
istrative Law Judge or the Commission 
shall not exceed 1,250 words. These 
word count limitations include head-
ings, footnotes, and quotations, but do 
not include the cover, table of con-
tents, table of citations or authorities, 
glossaries, statements with respect to 
oral argument, any addendums con-
taining statutes, rules or regulations, 
any certificates of counsel, proposed 
form of order, and any attachment re-
quired by § 3.45(e). Documents that fail 
to comply with these provisions shall 
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