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deposition. At this conference, the Ad-
ministrative Law Judge shall also re-
solve any outstanding evidentiary mat-
ters or pending motions (except mo-
tions for summary decision) and estab-
lish a final schedule for the evidentiary 
hearing. 

(f) Additional prehearing conferences 
and orders. The Administrative Law 
Judge shall hold additional prehearing 
and status conferences or enter addi-
tional orders as may be needed to en-
sure the just and expeditious disposi-
tion of the proceeding and to avoid un-
necessary cost. Such conferences shall 
be held in person to the extent prac-
ticable. 

(g) Public access and reporting. Pre-
hearing conferences shall be public un-
less the Administrative Law Judge de-
termines in his or her discretion that 
the conference (or any part thereof) 
shall be closed to the public. The Ad-
ministrative Law Judge shall have dis-
cretion to determine whether a pre-
hearing conference shall be steno-
graphically reported. 

[74 FR 1820, Jan. 13, 2009] 

§ 3.22 Motions. 
(a) Presentation and disposition. Mo-

tions filed under § 3.26 or § 4.17 shall be 
directly referred to and ruled on by the 
Commission. Motions to dismiss filed 
before the evidentiary hearing, mo-
tions to strike, and motions for sum-
mary decision shall be directly referred 
to the Commission and shall be ruled 
on by the Commission unless the Com-
mission in its discretion refers the mo-
tion to the Administrative Law Judge. 
Motions not referred to the Adminis-
trative Law Judge shall be ruled on by 
the Commission within 45 days of the 
filing of the last-filed answer or reply 
to the motion, if any, unless the Com-
mission determines there is good cause 
to extend the deadline. If the Commis-
sion refers the motion to the Adminis-
trative Law Judge, it may set a dead-
line for the ruling by the Administra-
tive Law Judge, and a party may seek 
review of the ruling of the Administra-
tive Law Judge in accordance with 
§ 3.23. During the time a proceeding is 
before an Administrative Law Judge, 
all other motions shall be addressed to 
and decided by the Administrative Law 
Judge, if within his or her authority. 

The Administrative Law Judge shall 
certify to the Commission a motion to 
disqualify filed under § 3.42(g) if the Ad-
ministrative Law Judge does not dis-
qualify himself or herself within 10 
days. The Administrative Law Judge 
shall certify to the Commission forth-
with any other motion upon which he 
or she has no authority to rule. Rulings 
containing information granted in cam-
era status pursuant to § 3.45 shall be 
filed in accordance with § 3.45(f). When 
a motion to dismiss is made at the 
close of the evidence offered in support 
of the complaint based upon an alleged 
failure to establish a prima facie case, 
the Administrative Law Judge shall 
defer ruling thereon until immediately 
after all evidence has been received and 
the hearing record is closed. All writ-
ten motions shall be filed with the Sec-
retary of the Commission, and all mo-
tions addressed to the Commission 
shall be in writing. The moving party 
shall also provide a copy of its motion 
to the Administrative Law Judge at 
the time the motion is filed with the 
Secretary. 

(b) Proceedings not stayed. A motion 
under consideration by the Commission 
shall not stay proceedings before the 
Administrative Law Judge unless the 
Commission so orders. 

(c) Content. All written motions shall 
state the particular order, ruling, or 
action desired and the grounds there-
for. Memoranda in support of, or in op-
position to, any dispositive motion 
shall not exceed 10,000 words. Memo-
randa in support of, or in opposition to, 
any other motion shall not exceed 2,500 
words. Any reply in support of a dis-
positive motion shall not exceed 5,000 
words and any reply in support of any 
other motion authorized by the Admin-
istrative Law Judge or the Commission 
shall not exceed 1,250 words. These 
word count limitations include head-
ings, footnotes, and quotations, but do 
not include the cover, table of con-
tents, table of citations or authorities, 
glossaries, statements with respect to 
oral argument, any addendums con-
taining statutes, rules or regulations, 
any certificates of counsel, proposed 
form of order, and any attachment re-
quired by § 3.45(e). Documents that fail 
to comply with these provisions shall 
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not be filed with the Secretary. Mo-
tions must also include the name, ad-
dress, telephone number, fax number, 
and e-mail address (if any) of counsel 
and attach a draft order containing the 
proposed relief. If a party includes in a 
motion information that has been 
granted in camera status pursuant to 
§ 3.45(b) or is subject to confidentiality 
protections pursuant to a protective 
order, the party shall file 2 versions of 
the motion in accordance with the pro-
cedures set forth in § 3.45(e). The party 
shall mark its confidential filings with 
brackets or similar conspicuous mark-
ings to indicate the material for which 
it is claiming confidential treatment. 
The time period specified by § 3.22(d) 
within which an opposing party may 
file an answer will begin to run upon 
service on that opposing party of the 
confidential version of the motion. 

(d) Responses. Within 10 days after 
service of any written motion, or with-
in such longer or shorter time as may 
be designated by the Administrative 
Law Judge or the Commission, the op-
posing party shall answer or shall be 
deemed to have consented to the grant-
ing of the relief asked for in the mo-
tion. If an opposing party includes in 
an answer information that has been 
granted in camera status pursuant to 
§ 3.45(b) or is subject to confidentiality 
protections pursuant to a protective 
order, the opposing party shall file 2 
versions of the answer in accordance 
with the procedures set forth in 
§ 3.45(e). The moving party shall have 
no right to reply, except for dispositive 
motions or as otherwise permitted by 
the Administrative Law Judge or the 
Commission. Reply and surreply briefs 
to motions other than dispositive mo-
tions shall be permitted only in cir-
cumstances where the parties wish to 
draw the Administrative Law Judge’s 
or the Commission’s attention to re-
cent important developments or con-
trolling authority that could not have 
been raised earlier in the party’s prin-
cipal brief. The reply may be condi-
tionally filed with the motion seeking 
leave to reply. Any reply with respect 
to a dispositive motion, or any per-
mitted reply to any other motion, shall 
be filed within 5 days after service of 
the last answer to that motion. 

(e) Rulings on motions. Unless other-
wise provided by a relevant rule, the 
Administrative Law Judge shall rule 
on motions within 14 days after the fil-
ing of all motion papers authorized by 
this section. The Commission, for good 
cause, may extend the time allowed for 
a ruling. 

(f) Motions for extensions. The Admin-
istrative Law Judge or the Commission 
may waive the requirements of this 
section as to motions for extensions of 
time; however, the Administrative Law 
Judge shall have no authority to rule 
on ex parte motions for extensions of 
time. 

(g) Statement. Each motion to quash 
filed pursuant to § 3.34(c), each motion 
to compel or determine sufficiency pur-
suant to § 3.38(a), each motion for sanc-
tions pursuant to § 3.38(b), and each 
motion for enforcement pursuant to 
§ 3.38(c) shall be accompanied by a 
signed statement representing that 
counsel for the moving party has con-
ferred with opposing counsel in an ef-
fort in good faith to resolve by agree-
ment the issues raised by the motion 
and has been unable to reach such an 
agreement. If some of the matters in 
controversy have been resolved by 
agreement, the statement shall specify 
the matters so resolved and the mat-
ters remaining unresolved. The state-
ment shall recite the date, time, and 
place of each such conference between 
counsel, and the names of all parties 
participating in each such conference. 
Unless otherwise ordered by the Ad-
ministrative Law Judge, the statement 
required by this rule must be filed only 
with the first motion concerning com-
pliance with the discovery demand at 
issue. 

[74 FR 1821, Jan. 13, 2009] 

§ 3.23 Interlocutory appeals. 
(a) Appeals without a determination by 

the Administrative Law Judge. (1) The 
Commission may, in its discretion, en-
tertain interlocutory appeals where a 
ruling of the Administrative Law 
Judge: 

(i) Requires the disclosure of records 
of the Commission or another govern-
mental agency or the appearance of an 
official or employee of the Commission 
or another governmental agency pursu-
ant to § 3.36, if such appeal is based 
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