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16 CFR Ch. I (1–1–10 Edition) § 3.36 

shall include sufficient detail to permit 
the interrogating party to identify 
readily the individual documents from 
which the answer may be ascertained. 

[74 FR 1828, Jan. 13, 2009] 

§ 3.36 Applications for subpoenas for 
records of or appearances by cer-
tain officials or employees of the 
Commission or officials or employ-
ees of governmental agencies other 
than the Commission, and sub-
poenas to be served in a foreign 
country. 

(a) Form. An application for issuance 
of a subpoena for the production of doc-
uments, as defined in § 3.34(b), or for 
the issuance of a request requiring the 
production of or access to documents, 
other tangible things, or electronically 
stored information for the purposes de-
scribed in § 3.37(a), in the possession, 
custody, or control of the Commis-
sioners, the General Counsel, any Bu-
reau or Office not involved in the mat-
ter, the office of Administrative Law 
Judges, or the Secretary in his or her 
capacity as custodian or recorder of 
any such information, or their respec-
tive staffs, or of a governmental agen-
cy other than the Commission or the 
officials or employees of such other 
agency, or for the issuance of a sub-
poena requiring the appearance of a 
Commissioner, the General Counsel, an 
official of any Bureau or Office not in-
volved in the matter, an Administra-
tive Law Judge, or the Secretary in his 
or her capacity as custodian or re-
corder of any such information, or 
their respective staffs, or of an official 
or employee of another governmental 
agency, or for the issuance of a sub-
poena to be served in a foreign country, 
shall be made in the form of a written 
motion filed in accordance with the 
provisions of § 3.22(a). No application 
for records pursuant to § 4.11 of this 
chapter or the Freedom of Information 
Act may be filed with the Administra-
tive Law Judge. 

(b) Content. The motion shall make a 
showing that: 

(1) The material sought is reasonable 
in scope; 

(2) If for purposes of discovery, the 
material falls within the limits of dis-
covery under § 3.31(c)(1), or, if for an ad-

judicative hearing, the material is rea-
sonably relevant; 

(3) If for purposes of discovery, the 
information or material sought cannot 
reasonably be obtained by other means 
or, if for purposes of compelling a wit-
ness to appear at the evidentiary hear-
ing, the movant has a compelling need 
for the testimony; 

(4) With respect to subpoenas to be 
served in a foreign country, that the 
party seeking discovery or testimony 
has a good faith belief that the dis-
covery requested would be permitted 
by treaty, law, custom, or practice in 
the country from which the discovery 
or testimony is sought and that any 
additional procedural requirements 
have been or will be met before the 
subpoena is served; and 

(5) If the subpoena requires access to 
documents or other tangible things, it 
meets the requirements of § 3.37. 

(c) Execution. If an Administrative 
Law Judge issues an order authorizing 
a subpoena pursuant to this section, 
the moving party may forward to the 
Secretary a request for the authorized 
subpoena, with a copy of the author-
izing order attached. Each such sub-
poena shall be signed by the Secretary; 
shall have attached to it a copy of the 
authorizing order; and shall be served 
by the moving party only in conjunc-
tion with a copy of the authorizing 
order. 

[74 FR 1828, Jan. 13, 2009] 

§ 3.37 Production of documents, elec-
tronically stored information, and 
any tangible things; access for in-
spection and other purposes. 

(a) Availability; procedures for use. 
Any party may serve on another party 
a request: to produce and permit the 
party making the request, or someone 
acting on the party’s behalf, to inspect 
and copy any designated documents or 
electronically stored information, as 
defined in § 3.34(b), or to inspect and 
copy, test, or sample any tangible 
things which are within the scope of 
§ 3.31(c)(1) and in the possession, cus-
tody, or control of the party upon 
whom the request is served; or to per-
mit entry upon designated land or 
other property in the possession or 
control of the party upon whom the 
order would be served for the purpose 
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