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complaint counsel responsible for pre-
senting evidence in support of the com-
plaint are authorized to determine:

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public
interest, and

(2) That such individual has refused
or is likely to refuse to testify or pro-
vide such information on the basis of
his or her privilege against self-in-
crimination; and to request, through
the Commission’s liaison officer, ap-
proval by the Attorney General for the
issuance of such order. Upon receipt of
approval by the Attorney General (or
his or her designee), the Administra-
tive Law Judge is authorized to issue
an order requiring the witness or depo-
nent to testify or provide other infor-
mation and granting immunity when
the witness or deponent has invoked
his or her privilege against self-in-
crimination and it cannot be deter-
mined that such privilege was improp-
erly invoked.

(b) Requests by counsel other than
Commission complaint counsel for an
order requiring a witness to testify or
provide other information and granting
immunity under 18 U.S.C. 6002 may be
made to the Administrative Law Judge
and may be made ex parte. When such
requests are made, the Administrative
Law Judge is authorized to determine:

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public
interest, and

(2) That such individual has refused
or is likely to refuse to testify or pro-
vide such information on the basis of
his or her privilege against self-in-
crimination; and, upon making such
determinations, to request, through
the Commission’s liaison officer, ap-
proval by the Attorney General for the
issuance of an order requiring a wit-
ness to testify or provide other infor-
mation and granting immunity; and,
after the Attorney General (or his or
her designee) has granted such ap-
proval, to issue such order when the
witness or deponent has invoked his or
her privilege against self-incrimination
and it cannot be determined that such
privilege was improperly invoked.
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(18 U.S.C. 6002, 6004)
[74 FR 1830, Jan. 13, 2009]

§3.40 Admissibility of evidence in ad-
vertising substantiation cases.

(a) If a person, partnership, or cor-
poration is required through compul-
sory process under section 6, 9 or 20 of
the Act issued after October 26, 1977 to
submit to the Commission substan-
tiation in support of an express or an
implied representation contained in an
advertisement, such person, partner-
ship or corporation shall not thereafter
be allowed, in any adjudicative pro-
ceeding in which it is alleged that the
person, partnership, or corporation
lacked a reasonable basis for the rep-
resentation, and for any purpose relat-
ing to the defense of such allegation, to
introduce into the record, whether di-
rectly or indirectly through references
contained in documents or oral testi-
mony, any material of any type what-
soever that was required to be but was
not timely submitted in response to
said compulsory process. Provided, how-
ever, that a person, partnership, or cor-
poration is not, within the meaning of
this section, required through compul-
sory process to submit substantiation
with respect to those portions of said
compulsory process to which such per-
son, partnership, or corporation has
raised good faith legal objections in a
timely motion pursuant to the Com-
mission’s Rules of Practice and Proce-
dure, until the Commission denies such
motion; or if the person, partnership,
or corporation thereafter continues to
refuse to comply, until such process
has been judicially enforced.

(b) The Administrative Law Judge
shall, upon motion, at any stage ex-
clude all material that was required to
be but was not timely submitted in re-
sponse to compulsory process described
in paragraph (a) of this section, or any
reference to such material, unless the
person, partnership, or corporation
demonstrates in a hearing, and the Ad-
ministrative Law Judge finds, that by
the exercise of due diligence the mate-
rial could not have been timely sub-
mitted in response to the compulsory
process, and that the Commission was
notified of the existence of the mate-
rial immediately upon its discovery.
Said findings of the Administrative



§3.41

Law Judge shall be in writing and shall
specify with particularity the evidence
relied upon. The rules normally gov-
erning the admissibility of evidence in
Commission proceedings shall in any
event apply to any material coming
within the above exception.

[42 FR 56500, Oct. 10, 1977; 42 FR 61450, Dec. 5,
1977, as amended at 45 FR 45578, July 7, 1980]

Subpart E—Hearings

§3.41 General hearing rules.

(a) Public hearings. All hearings in ad-
judicative proceedings shall be public
unless an in camera order is entered by
the Administrative Law Judge pursu-
ant to §3.45(b) of this chapter or unless
otherwise ordered by the Commaission.

(b) Expedition. Hearings shall proceed
with all reasonable expedition, and, in-
sofar as practicable, shall be held at
one place and shall continue, except for
brief intervals of the sort normally in-
volved in judicial proceedings, without
suspension until concluded. The hear-
ing will take place on the date speci-
fied in the notice accompanying the
complaint, pursuant to §3.11(b)(4), and
should be limited to no more than 210
hours. The Commission, upon a show-
ing of good cause, may order a later
date for the evidentiary hearing to
commence or extend the number of
hours for the hearing. Consistent with
the requirements of expedition:

(1) The Administrative Law Judge
may order hearings at more than one
place and may grant a reasonable re-
cess at the end of a case-in-chief for the
purpose of discovery deferred during
the prehearing procedure if the Admin-
istrative Law Judge determines that
such recess will materially expedite
the ultimate disposition of the pro-
ceeding.

(2) When actions involving a common
question of law or fact are pending be-
fore the Administrative Law Judge, the
Commission or the Administrative Law
Judge may order a joint hearing of any
or all the matters in issue in the ac-
tions; the Commission or the Adminis-
trative Law Judge may order all the
actions consolidated; and the Commis-
sion or the Administrative Law Judge
may make such orders concerning pro-
ceedings therein as may tend to avoid
unnecessary costs or delay.
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(3) When separate hearings will be
conducive to expedition and economy,
the Commission or the Administrative
Law Judge may order a separate hear-
ing of any claim, or of any separate
issue, or of any number of claims or
issues.

(4) Each side shall be allotted no
more than half of the trial time within
which to present its opening state-
ments, in limine motions, all arguments
excluding the closing argument, direct
or cross examinations, or other evi-
dence.

(5) Bach side shall be permitted to
make an opening statement that is no
more than 2 hours in duration.

(6) Each side shall be permitted to
make a closing argument no later than
5 days after the last filed proposed find-
ings. The closing argument shall last
no longer than 2 hours.

(c) Rights of parties. Every party, ex-
cept intervenors, whose rights are de-
termined under §3.14, shall have the
right of due notice, cross-examination,
presentation of evidence, objection,
motion, argument, and all other rights
essential to a fair hearing.

(d) Adverse witnesses. An adverse
party, or an officer, agent, or employee
thereof, and any witness who appears
to be hostile, unwilling, or evasive,
may be interrogated by leading ques-
tions and may also be contradicted and
impeached by the party calling him or
her.

(e) Requests for an order requiring a
witness to testify or provide other in-
formation and granting immunity
under 18 U.S.C. 6002 shall be disposed of
in accordance with §3.39.

(f) Collateral federal court actions.The
pendency of a collateral federal court
action that relates to the administra-
tive adjudication shall not stay the
proceeding unless a court of competent
jurisdiction, or the Commission for
good cause, so directs. A stay shall toll
any deadlines set by the rules.

[74 FR 1830, Jan. 13, 2009]

§3.42

(a) Who presides. Hearings in adju-
dicative proceedings shall be presided
over by a duly qualified Administrative
Law Judge or by the Commission or
one or more members of the Commis-
sion sitting as Administrative Law

Presiding officials.
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